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On November 13, 2012, the Examining Attorney issued a Final Office Action based on Section 23(c) and 2(a) o
Section 2(e)(1). Applicant hereby submits this Request for Reconsideration concurrently with a Notice of Appeal to th
Action dated November 13, 2012. Applicant respectfully requests that the Examining Attorney withdraw the rejection
Applicant’s mark to be registered on the Principle Register or at least the Supplemental Register for the reasons set for
I.
INTRODUCTION

Applicant objects to the November 13, 2012 Office Action. First, the Examining Attorney appends 208 attach
Action and never once in the Examiner's lengthy argument, does the Examiner specifically reference one of the 208 at
Applicant has been inundated with a broad and lengthy assortment of Internet evidence with no reference as to what a
corresponds to the Examining Attorney's arguments. Second, and even worse, the Examining Attorney refers to addit
references cited in previous Office Actions, again failing to connect specific references to specific arguments. Third,
argues that TABATA BOOTCAMP is generic and then reverses position and argues that the mark creates a false impr
with Mr. Tabata. These arguments are contradictory, thereby leaving Applicant with confusion over the actual rejecti
Applicant respectfully requests that the Examining Attorney at least amend the Final Office Action to indicate
refer to which argument asserted by the Examiner. While Applicant respectfully requests the Final Office Action be a
clear arguments, supported by specific reference, Applicant will do its best to reduce the confusion by first making po
each argument clearly supported by specific references, and thereafter respond to the Examiner's statements.
II.

APPLICANT'S MARK AS A WHOLE IS NOT GENERIC

a. THE TERM "TABATA" IS GENERIC AS USED IN THE MARK
The term “TABATA” as used in Applicant's mark is generic because it refers to a specific method of exercise
of goods or services. The two prong test for establishing whether a mark is generic is as follows: (1) what is the genus
services at issue, and (2) does the relevant public understand the designation primarily to refer to that genus of goods

TMEP § 1209.01(c)(i) (citing the two-step inquiry as outlined). The Tabata method of exercise is commonly known as
exercise that uses short periods of intense exercise followed by even shorter periods of rest. Thus, the genus of goods
the Tabata method of exercise. Moreover, the relevant public understands Tabata to refer to the method of exercise th

of intense exercise followed by even shorter periods of rest. Interestingly, Applicant found a case that has some simila
the Applicant's assertion that Tabata is generic. See Pilates Inc. vs. Current Concepts Inc., 57 USPQ2nd 1174, 1174, 1
2000). The Pilates case found that despite the method of exercise referred to as “Pilates” being based on the distinct t
Pilates, the term “Pilates” is now generic because the public understands Pilates to refer to a specific method of exerci
source of goods or services. Similar to the Pilates case, Tabata is generic as it also refers to a specific method of exerc
source of goods or services. And, most importantly, the public understands Tabata to refer to a specific method of exe
source of goods or services.
As early as 1996, Izumi Tabata studied the effects of a method of exercise that uses short periods of intense ex
even shorter periods of rest. See Tabata, Effects of Moderate-Intensity Endurance and High-Intensity Intermittent Tra
Capacity and VO2max, National Institutes of Health (1996), http://www.ncbi.nlm.nih.gov/pubmed/8897392. (Attached as E
intervening 17 years, Mr. Tabata has done nothing to claim or police the term Tabata as a trademark. Also, in contras
Mr. Tabata did not invent the method of exercise. In fact, Mr. Tabata laughs at the idea that the training method becam
because he is not the inventor of the method; instead, Coach Irisawa was the person who pioneered the training metho
of Carl Forest at paragraph 11. The public appears to have been trying to find a short-had way to refer to the method o
Tabata studied – it would certainly be a mouthful to constantly have to refer to the Tabata method of exercise as “that
that uses short periods of intense exercise followed by even shorter periods of rest.” Given that Mr. Tabata did not in
exercise and has not claimed or policed the term “Tabata” as a mark for the last 17 years, the term Tabata as it relates
exercise is in the public domain and is a generic term as it refers to the above mentioned method of exercise.
In addition to Applicant’s above argument, Applicant would like to respectfully direct the Examining Attorney’s atte
attached Grant of Protection from Japan for the mark TABATA BOOTCAMP. While this evidence is by no means
Examining Attorney, Applicant sincerely urges the Examiner to consider Japan’s Grant of Protection for the mark.
to point out that Japanese trademark law has similar rules as the U.S. for determining whether a mark/term is “gener
Tabata being a Japanese national, the Japanese Trademark Office allowed the TABATA BOOTCAMP mark.
b. THE TERM"BOOTCAMP" IS SUGGESTIVE AS USED IN THE MARK
The term "BOOTCAMP" is suggestive as it relates to the Applicant's mark. At the very least, Applicant strong
term "BOOTCAMP" is at least descriptive of Applicant's services. Applicant's services are directed to educating fitne
package of services directed to optimizing a client’s fitness goals based on the underlying tenants of the Tabata metho
Described another way, "BOOTCAMP" as used in Applicant's mark is suggestive for "conducting live classroom and
workshops for introducing professional physical fitness instructors in training protocols in the field of fitness." (Appli
its goods/services.)
Applicant acknowledges that the term "bootcamp" is a widely used term among a number of genera. However

the term "bootcamp" is used descriptively when it refers to the training of civilians. The term "bootcamp" generally is
ways to describe an intense course of training. The only case in which the term "bootcamp" may have become generic
used to refer to the initial indoctrination, physical fitness training, and basic instruction for new recruits in the armed s
attached Internet evidence shows the definition of "boot camp" from a number of respectable Internet dictionaries. Th

evidence shows that "boot camp" is generally defined as (1) a training camp for military recruits, or (2) a correctional
training techniques applied to military recruits to teach usually youthful offenders socially acceptable patterns of beha
www.thefreedictionary.com; www.meriam-webster.com; www.dictionary.reference.com; and www.macmillandictionary
Exhibit 2). There is not a single reference that refers to the term "bootcamp" as "conducting live classroom and on-lin

workshops for introducing professional physical fitness instructors in training protocols in the field of fitness."
Now the question is whether the relevant public understands that BOOTCAMP as used in Applicant's mark pr
"conducting live classroom and on-line seminars and workshops for introducing professional physical fitness instructo
protocols in the field of fitness"? The answer - NO. For the above-mentioned reasons, the term "BOOTCAMP" as us
mark is suggestive for "conducting live classroom and on-line seminars and workshops for introducing professional ph
instructors in training protocols in the field of fitness." Assuming arguendo that " BOOTCAMP " is not suggestive fo
and/or services, the term "BOOTCAMP" is certainly not generic and is at least descriptive of Applicant's goods and/o
c. GENERIC TERMS COMBINED WITH SUGGESTIVE OR DESCRIPTIVE TERMS ARE P
As previously discussed, the term "TABATA" is generic and the term "BOOTCAMP" is suggestive as these te
Applicant's mark. Therefore, Applicant's mark is protectable under Trademark Law. However, even assuming arguen
terms “TABATA” and “BOOTCAMP” were generic, the entire mark, TABATA BOOTCAMP, would not be generic
Federal Circuit has set out the following standard to test whether a compound word is generic. See In re Dial-A-Mattr
240 F.3d 1341, 1345 (Fed. Cir. 2001). First, the PTO must prove that the public understands the individual terms to b
Second, the PTO must prove that the public understands that the joining of the individual terms into a phrase does not
meaning to the term. Id. If, and only if, both of these elements are shown, would the general public be deemed to und
refer primarily to the genus of goods or services described by the individual terms. Id. In other words, the entire phra
BOOTCAMP as a whole must be generic to be denied protection. As established above, the term "BOOTCAMP" is n
instead, suggestive of Applicant's goods and/or services. Therefore, Applicant's mark is entitled to protection under th
III.
RESPONSE TO EXAMINING ATTORNEY'S ASSERTIONS

a. PROCEDURAL BACKGROUND
The Examining Attorney refused registration of Applicant’s mark – TABATA BOOTCAMP – on the Supplem
under § 23(c) of the Trademark Act for being generic. To support the Examiner’s assertion that the mark is generic, th
Attorney cites the two-step inquiry outlined in the TMEP § 1209.01(c)(i), recited as follows:
Determining whether a mark is generic requires a two-step inquiry: (1) What is the genus of the
services at issue? (2) Does the relevant public understand the designation primarily to refer to that g
and/or services?

See Office Actions dated April 10, 2012 and November 13, 2012. (Emphasis added).
In the April 10, 2012 Office Action, the Examining Attorney applies the above-stated two-step inquiry for determining
generic. First the Examining Attorney states that "the class of genus of the services is Tabata training or bootcamp(s)."
Examining Attorney states that "[t]he relevant public would understand this designation [Applicant’s mark, TABATA

primarily refer to this class or genus of services because, as the attached article and Internet evidence indicates, the ter
'bootcamp' are widely used to refer to fitness training." Note that the Examining Attorney does not refer to anyone of
attachments referred to in the Office Action.
In further support of the Examining Attorney's position, the Examiner states in the November 13, 2012 Office Action

‘Tabata’ in the mark refers to a form of high intensity interval training named after researcher Izumi Tabata. . . [and] t
‘Tabata’ is widely used to refer to interval fitness training. . . .” Additionally, in the November 13, 2013 Office Act
Attorney states that the “wording ‘bootcamp’ means intense physical fitness training or exercise typically completed o
duration [and that] the term ‘bootcamp’ is widely used to refer to fitness training in general.” Using similar wording

2012 Office Action, the Examining Attorney appears to again conclude that (1) the genus of goods and/or services at i

training or bootcamp(s) and (2) that the relevant public would understand Applicant’s mark, TABATA BOOTCAMP,
this class or genus of services based on articles and Internet evidence attached to the Office Actions.
It appears that the Examining Attorney is basing the rationale that the mark is generic on the terms “Tabata” and “boo
widely used to refer to fitness training. This basis is insufficient as the test for whether a term is generic is not whethe
used to describe a certain good or service, but whether the term is understood by the relevant public to be the designa
refers to the genus of goods and/or services at issue.
b. THE EXAMINING ATTORNEY'S GENUS CLASSIFCATION IS INCORRECT FOR APPL
SERVICES
As a preliminary matter, Applicant respectfully disagrees with the Examining Attorney’s classification/genus of the go
at issue. The Examining Attorney stated in the April 10, 2012 Office Action that “the class of genus of the services is
bootcamp(s).” Based on the Examiner's above-mentioned definition of the term Tabata, e.g., the "word 'Tabata' in the
form of high intensity interval training," it appears that the Tabata training service the Examining Attorney is referring
intensity interval training a student or client would undergo under the direction of a professional instructor. In contra

Applicant describes its services as “educational services namely, conducting live classroom and on-line seminars and
introducing professional fitness instructors to training protocols in the field of fitness.” (Emphasis added.) The ge
educating fitness professionals in the specific areas of physical fitness, namely high intensity aerobic classes based on
of interval training. The services educate instructors in training protocols that give these professional instructors the to
and/or classes in Applicant's total service package as the service package relates to or is associated with the basic tena
method of interval training. Not only is the genus related to educating professional trainers in training protocols, the t
related to a package of services/tools provided by the Applicant to the professional trainer that are directed to optimizi
goals based on the underlying tenants of the Tabata method of high intensity interval training. Moreover, the services
Applicant as it relates to the mark TABATA BOOTCAMP are not limited to just introducing professional instructors
of interval training but could include protocols other than the Tabata protocol.
In summary, it appears as though the Examining Attorney is classifying the genus of Applicant's services as being dire
whereby professional instructors actually put students through the rigors of high intensity interval training. However,
genus of Applicant's services is directed to educating fitness professionals in a package of services directed to optimiz
goals based on the tenants one of a number of exercise protocols, including the Tabata method of exercise
c. THE COMPOUND WORD “TABATA BOOTCAMP” IS NOT GENERIC
The Examining Attorney argues that Applicant's mark as a whole is generic and, therefore, not protectable. However,
that both the terms “TABATA” and “BOOTCAMP” are found to be generic, the entire mark, TABATA BOOTCAMP
generic. The Federal Circuit has set out the following standard to test whether a compound word is generic. See In re
Operating Corp., 240 F.3d 1341, 1345 (Fed. Cir. 2001). First, the PTO must prove that the public understands the ind
generic. Id. Second, the PTO must prove that the public understands that the joining of the individual terms into a ph

additional meaning to the term. Id. If, and only if, both of these elements are shown, would the general public be dee
the phrase to refer primarily to the genus of goods or services described by the individual terms. Id.
The entire phrase TABATA BOOTCAMP as a whole must be generic to be denied protection. The Office Actions ha
prima facie case that the joining of the individual terms TABATA and BOOTCAMP into a phrase does not confer add

the term. See e.g. Hunt Masters, Inc. v. Landry's Seafood Restaurant, Inc., 240 F.3d 251, 254, 57 U.S.P.Q.2d 1884 (4t
determining whether a mark is generic, courts should not parse terms to determine that they are made up of generic co
Filipino Yellow Pages, Inc. v. Asian Journal Pubs., Inc., 198 F.3d 1143, 53 U.S.P.Q.2d 1001 (9th Cir. 1999) (rejecting

combination of generic words must be generic; reversing finding that mark FILIPINO YELLOW PAGES is generic);
Fertility Soc'y, 188 F.3d 1341, 1347, 51 U.S.P.Q.2d 1832 (Fed. Cir. 1999) (vacating Board holding that SOCIETY FO
REPRODUCTIVE MEDICINE is generic where Board had found only that component parts of the phrase were gener
Industry Ass'n, 102 U.S.P.Q.2d 1671 (T.T.A.B. 2012) (TENNIS INDUSTRY ASSOCIATION not generic when cons
In re Country Music Ass'n, 100 U.S.P.Q.2d 1824 (T.T.A.B. 2011) (finding COUNTRY MUSIC ASSOCIATION not
association services promoting country music); In re American Institute of Certified Public Accountants, 65 U.S.P.Q.2
the Federal Circuit's opinion in American Fertility Society "preclude[s] the Patent and Trademark Office from finding
to be generic, when the only available evidence is that the components are, individually, generic").
As previously argued, the Applicant strongly defends against classifying the term "BOOTCAMP" as being generic as
Applicant's mark. Regardless, the previous Office Actions have failed to establish a prima facie case that the words as
generic. The November 13, 2012 Office Action focuses most of its attention in arguing that just because the exact wo
has not been used in the fitness industry is not dispositive that the mark isn't generic. The Examiner appears to be mak
response to an argument the Applicant supposedly made, but that is not contained in any of the Applicant's Response t

any manner, the Examiner's argument is not sufficient to establish a prima facie case that the mark as a whole is gener
argument does not establish that the public understands that the joining of the individual terms into a phrase does not c
meaning to the term.
The Examiner further argues in the closing comments, that "the attached evidence universally shows that the combine
bootcamp' is in fact in widespread use as the name of interval fitness training created by Izumi Tabata's research." Ag
exception to the Examiner's sweeping reference to over 200 attachments as providing evidence. Moreover, Applicant
Examining Attorney's categorization that the wording "tabata bootcamp" is in widespread use and takes exception to t
Attorney's confusion of the issues by appearing to assert that the term Tabata is generic while also referencing Mr. Izu
the researcher responsible for Tabata fitness (in Applicant's opinion, the Examiner does this to lay ground work for the
contradictory argument for false connection between Applicant's mark and Mr. Izumi Tabata).
While there may be an occasional instance of the reference to "tabata bootcamp" on the internet, this evidence is also n
establish that the combined wording of the mark is generic because the evidence does not establish that the public und
joining of the individual terms into a phrase does not confer additional meaning to the term. In fact, almost all of the u
by parties that are licensees of Savvier, indicating that the combined wording does indeed confer additional meaning o
terms by themselves. See Declaration of Jeff Tuller at paragraphs 5-7 (stating that 7 of the 10 Internet sites attached to
as evidence of Tabata Bootcamp being in widespread use, are actually licensees of the TABATA BOOTCAMP mark
LP).
For the above-mentioned reasons, the Examiner has not established that the combined words "TABATA BOOTCAMP

d. ALTERNATIVE REJECTION UNDER SECTION 2(E)(1)
The Examining Attorney issued an additional rejection under Section 2(e)(1) that would be in alternative to the rejecti
Examiner stated that should an appellate tribunal find that the applied-for mark is not generic, then the Examiner main
registration because the applied-for mark is merely descriptive of Applicant’s services. Applicant respectfully asserts

rejection is moot as Applicant has previously requested the mark be registered on the Supplemental Register if the ma
descriptive.
IV.
NO FALSE CONNECTION EXISTS

The Examining Attorney issued an additional rejection under 2(a) of the Trademark Act in alternative to section 23(c

asserting that the applied-for-mark may falsely suggest a connection with an individual known as Izumi Tabata. App
associated with Izumi Tabata, however, as previously established in Section I, the term “Tabata” is generic as it appl
exercise. Therefore, the relationship between Applicant and Izumi Tabata is moot. Moreover, Applicant asserts that
for an Office Action to argue both that a mark is generic and then argue that the mark creates a false connection beca
create a false connection if the mark is generic
In further corroboration that the term Tabata is generic, the Pilates case cited above lends support that the term TAB
the Tabata method of exercise. Where a claimed mark is generic, there can be no false connection. See NASA v. B
Inc., 3 USPQD2 1671, 1676 (TTAB 1987) (finding that where a name does not point uniquely and unmistakably to t
personality or “persona,” there can be no false suggestion). Moreover, in contrast to the Pilates case, Mr. Tabata di
method of exercise. As evidenced in an article submitted by Mr. Tabata and team in the scientific, peer-review journ
Science in Sports & Exercise, the team merely studied and compared two different intermittent exercise protocols th
regular use by coaches of top level Japanese speed skaters. See Izumi Tabata et al., 3 Medicine & Science in Sports
Metabolic Profile of High Intensity Intermittent Exercises, 390, 391 (1997) (stating “[w]e have studied metabolic pro
intensity intermittent exercises that have been used frequently as training exercise by top athletes involved in high in

lasting 1 min or less. Two different intermittent exercise protocols that are regularly used by coaches of top level Ja
have been compared.). In fact, Mr. Tabata laughs at the idea that the training method became named after him becau
inventor of the method; instead, Coach Irisawa was the person who pioneered the training method. See Declaration
paragraph 11. Additionally, when Mr. Tabata was approached by Applicant’s attorney, Mr. Carl Forest, to accept pa
the Tabata name in connection with exercise services provided by Applicant, Mr. Tabata indicated that he felt it wou
for him to accept payment because he did not invent the exercise method. See id. When a person represents that a te
domain and then further acts in a manner consistent with that understanding, then the term in the public domain is a
e.g., BellSouth Corp. v. White Directory Publishers, Inc., 42 Supp. 2d 598, 606 and 610 (M.D.N.C. 1999).
In addition to Applicant’s above argument that no false connection exists, Applicant would like to respectfully direc
Attorney’s attention to the attached Grant of Protection from Japan for the mark TABATA BOOTCAMP. While th
means binding on the Examining Attorney, Applicant sincerely urges the Examiner to consider Japan’s Grant of Pro
Applicant would like to point out that Japanese trademark law has similar “false connection” rules as the U.S., and
being a Japanese national, the Japanese Trademark Office did not consider the term “Tabata” to be connected to any
V.

CONCLUSION

For the foregoing reasons, Applicant respectfully request withdrawal of all rejections and registration of TABATA BO
Supplemental Register.
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:
Application serial no. 85365741 has been amended as follows:
ARGUMENT(S)
In response to the substantive refusal(s), please note the following:
On November 13, 2012, the Examining Attorney issued a Final Office Action based on Section
23(c) and 2(a) or alternatively Section 2(e)(1). Applicant hereby submits this Request for Reconsideration
concurrently with a Notice of Appeal to the Final Office Action dated November 13, 2012. Applicant
respectfully requests that the Examining Attorney withdraw the rejections and allow Applicant’s mark to
be registered on the Principle Register or at least the Supplemental Register for the reasons set forth
below.
I.
INTRODUCTION
Applicant objects to the November 13, 2012 Office Action. First, the Examining Attorney appends
208 attachments to the Office Action and never once in the Examiner's lengthy argument, does the
Examiner specifically reference one of the 208 attachments. Applicant has been inundated with a broad
and lengthy assortment of Internet evidence with no reference as to what attachment corresponds to the
Examining Attorney's arguments. Second, and even worse, the Examining Attorney refers to additional
scores of references cited in previous Office Actions, again failing to connect specific references to
specific arguments. Third, the Office Action argues that TABATA BOOTCAMP is generic and then
reverses position and argues that the mark creates a false impression of connection with Mr. Tabata.
These arguments are contradictory, thereby leaving Applicant with confusion over the actual rejection.
Applicant respectfully requests that the Examining Attorney at least amend the Final Office Action
to indicate which attachment(s) refer to which argument asserted by the Examiner. While Applicant
respectfully requests the Final Office Action be amended to provide clear arguments, supported by
specific reference, Applicant will do its best to reduce the confusion by first making positive arguments,
each argument clearly supported by specific references, and thereafter respond to the Examiner's
statements.
II.

APPLICANT'S MARK AS A WHOLE IS NOT GENERIC

a. THE TERM "TABATA" IS GENERIC AS USED IN THE MARK
The term “TABATA” as used in Applicant's mark is generic because it refers to a specific method
of exercise and not to a source of goods or services. The two prong test for establishing whether a mark is
generic is as follows: (1) what is the genus of the goods and/or services at issue, and (2) does the relevant
public understand the designation primarily to refer to that genus of goods and/or services? See TMEP §

1209.01(c)(i) (citing the two-step inquiry as outlined). The Tabata method of exercise is commonly known
as the method of exercise that uses short periods of intense exercise followed by even shorter periods of
rest. Thus, the genus of goods and/or services is the Tabata method of exercise. Moreover, the relevant
public understands Tabata to refer to the method of exercise that uses short periods of intense exercise
followed by even shorter periods of rest. Interestingly, Applicant found a case that has some similar facts
that supports the Applicant's assertion that Tabata is generic. See Pilates Inc. vs. Current Concepts Inc., 57
USPQ2nd 1174, 1174, 1183-1190 (S.D.N.Y. 2000). The Pilates case found that despite the method of
exercise referred to as “Pilates” being based on the distinct teachings by Joseph Pilates, the term
“Pilates” is now generic because the public understands Pilates to refer to a specific method of exercise
and not the source of goods or services. Similar to the Pilates case, Tabata is generic as it also refers to a
specific method of exercise and not to a source of goods or services. And, most importantly, the public
understands Tabata to refer to a specific method of exercise and not the source of goods or services.
As early as 1996, Izumi Tabata studied the effects of a method of exercise that uses short periods
of intense exercise followed by even shorter periods of rest. See Tabata, Effects of Moderate-Intensity
Endurance and High-Intensity Intermittent Training on Anaerobic Capacity and VO2max, National
Institutes of Health (1996), http://www.ncbi.nlm.nih.gov/pubmed/8897392. (Attached as Exhibit 1). In the
intervening 17 years, Mr. Tabata has done nothing to claim or police the term Tabata as a trademark.
Also, in contrast to the Pilates case, Mr. Tabata did not invent the method of exercise. In fact, Mr. Tabata
laughs at the idea that the training method became named after him because he is not the inventor of the
method; instead, Coach Irisawa was the person who pioneered the training method. See Declaration of
Carl Forest at paragraph 11. The public appears to have been trying to find a short-had way to refer to the
method of exercise that Mr. Tabata studied – it would certainly be a mouthful to constantly have to refer
to the Tabata method of exercise as “that method of exercise that uses short periods of intense exercise
followed by even shorter periods of rest.” Given that Mr. Tabata did not invent the method of exercise
and has not claimed or policed the term “Tabata” as a mark for the last 17 years, the term Tabata as it
relates to methods of exercise is in the public domain and is a generic term as it refers to the above
mentioned method of exercise.
In addition to Applicant’s above argument, Applicant would like to respectfully direct the Examining
Attorney’s attention to the attached Grant of Protection from Japan for the mark TABATA
BOOTCAMP. While this evidence is by no means binding on the Examining Attorney, Applicant
sincerely urges the Examiner to consider Japan’s Grant of Protection for the mark. Applicant would
like to point out that Japanese trademark law has similar rules as the U.S. for determining whether a
mark/term is “generic”, and despite Mr. Tabata being a Japanese national, the Japanese Trademark
Office allowed the TABATA BOOTCAMP mark.
b. THE TERM"BOOTCAMP" IS SUGGESTIVE AS USED IN THE MARK
The term "BOOTCAMP" is suggestive as it relates to the Applicant's mark. At the very least,
Applicant strongly asserts that the term "BOOTCAMP" is at least descriptive of Applicant's services.
Applicant's services are directed to educating fitness professionals in a package of services directed to
optimizing a client’s fitness goals based on the underlying tenants of the Tabata method of exercise.

Described another way, "BOOTCAMP" as used in Applicant's mark is suggestive for "conducting live
classroom and on-line seminars and workshops for introducing professional physical fitness instructors in
training protocols in the field of fitness." (Applicant's description of its goods/services.)
Applicant acknowledges that the term "bootcamp" is a widely used term among a number of
genera. However, in almost all cases, the term "bootcamp" is used descriptively when it refers to the
training of civilians. The term "bootcamp" generally is just one of many ways to describe an intense
course of training. The only case in which the term "bootcamp" may have become generic is when the
term is used to refer to the initial indoctrination, physical fitness training, and basic instruction for new
recruits in the armed services. The attached Internet evidence shows the definition of "boot camp" from a
number of respectable Internet dictionaries. The attached Internet evidence shows that "boot camp" is
generally defined as (1) a training camp for military recruits, or (2) a correctional facility that uses the
training techniques applied to military recruits to teach usually youthful offenders socially acceptable
patterns of behavior. See e.g., www.thefreedictionary.com; www.meriam-webster.com;
www.dictionary.reference.com; and www.macmillandictionary.com. (Attached as Exhibit 2). There is not a
single reference that refers to the term "bootcamp" as "conducting live classroom and on-line seminars and
workshops for introducing professional physical fitness instructors in training protocols in the field of
fitness."
Now the question is whether the relevant public understands that BOOTCAMP as used in
Applicant's mark primarily refers to "conducting live classroom and on-line seminars and workshops for
introducing professional physical fitness instructors in training protocols in the field of fitness"? The
answer - NO. For the above-mentioned reasons, the term "BOOTCAMP" as used in Applicant's mark is
suggestive for "conducting live classroom and on-line seminars and workshops for introducing
professional physical fitness instructors in training protocols in the field of fitness." Assuming arguendo
that " BOOTCAMP " is not suggestive for Applicant's goods and/or services, the term "BOOTCAMP" is
certainly not generic and is at least descriptive of Applicant's goods and/or services.
c. GENERIC TERMS COMBINED WITH SUGGESTIVE OR DESCRIPTIVE
TERMS ARE PROTECTABLE
As previously discussed, the term "TABATA" is generic and the term "BOOTCAMP" is
suggestive as these terms apply to Applicant's mark. Therefore, Applicant's mark is protectable under
Trademark Law. However, even assuming arguendo that both the terms “TABATA” and
“BOOTCAMP” were generic, the entire mark, TABATA BOOTCAMP, would not be generic by default.
The Federal Circuit has set out the following standard to test whether a compound word is generic. See In
re Dial-A-Mattress Operating Corp., 240 F.3d 1341, 1345 (Fed. Cir. 2001). First, the PTO must prove
that the public understands the individual terms to be generic. Id. Second, the PTO must prove that the
public understands that the joining of the individual terms into a phrase does not confer additional
meaning to the term. Id. If, and only if, both of these elements are shown, would the general public be
deemed to understand the phrase to refer primarily to the genus of goods or services described by the
individual terms. Id. In other words, the entire phrase TABATA BOOTCAMP as a whole must be
generic to be denied protection. As established above, the term "BOOTCAMP" is not generic, but,
instead, suggestive of Applicant's goods and/or services. Therefore, Applicant's mark is entitled to

protection under the Trademark laws.
III.
RESPONSE TO EXAMINING ATTORNEY'S ASSERTIONS
a. PROCEDURAL BACKGROUND
The Examining Attorney refused registration of Applicant’s mark – TABATA BOOTCAMP – on
the Supplemental Register under § 23(c) of the Trademark Act for being generic. To support the
Examiner’s assertion that the mark is generic, the Examining Attorney cites the two-step inquiry outlined
in the TMEP § 1209.01(c)(i), recited as follows:
Determining whether a mark is generic requires a two-step inquiry: (1) What is the
genus of the goods and/or services at issue? (2) Does the relevant public
understand the designation primarily to refer to that genus of goods and/or
services?
See Office Actions dated April 10, 2012 and November 13, 2012. (Emphasis added).
In the April 10, 2012 Office Action, the Examining Attorney applies the above-stated two-step inquiry for
determining whether a mark is generic. First the Examining Attorney states that "the class of genus of the
services is Tabata training or bootcamp(s)." Second, the Examining Attorney states that "[t]he relevant
public would understand this designation [Applicant’s mark, TABATA BOOTCAMP] to primarily refer
to this class or genus of services because, as the attached article and Internet evidence indicates, the terms
'Tabata' and 'bootcamp' are widely used to refer to fitness training." Note that the Examining Attorney
does not refer to anyone of the over 200 attachments referred to in the Office Action.
In further support of the Examining Attorney's position, the Examiner states in the November 13, 2012
Office Action that the “word ‘Tabata’ in the mark refers to a form of high intensity interval training
named after researcher Izumi Tabata. . . [and] that the term ‘Tabata’ is widely used to refer to interval
fitness training. . . .” Additionally, in the November 13, 2013 Office Action, the Examining Attorney
states that the “wording ‘bootcamp’ means intense physical fitness training or exercise typically
completed over a short duration [and that] the term ‘bootcamp’ is widely used to refer to fitness training
in general.” Using similar wording in the April 10, 2012 Office Action, the Examining Attorney appears
to again conclude that (1) the genus of goods and/or services at issue is Tabata training or bootcamp(s) and
(2) that the relevant public would understand Applicant’s mark, TABATA BOOTCAMP, to primarily
refer to this class or genus of services based on articles and Internet evidence attached to the Office
Actions.
It appears that the Examining Attorney is basing the rationale that the mark is generic on the terms
“Tabata” and “bootcamp” being widely used to refer to fitness training. This basis is insufficient as the
test for whether a term is generic is not whether the term is widely used to describe a certain good or
service, but whether the term is understood by the relevant public to be the designation that primarily
refers to the genus of goods and/or services at issue.
b. THE EXAMINING ATTORNEY'S GENUS CLASSIFCATION IS INCORRECT
FOR APPLICANT'S SERVICES
As a preliminary matter, Applicant respectfully disagrees with the Examining Attorney’s
classification/genus of the goods and/or services at issue. The Examining Attorney stated in the April 10,

2012 Office Action that “the class of genus of the services is Tabata training or bootcamp(s).” Based on
the Examiner's above-mentioned definition of the term Tabata, e.g., the "word 'Tabata' in the mark refers
to a form of high intensity interval training," it appears that the Tabata training service the Examining
Attorney is referring to is the actual high intensity interval training a student or client would undergo
under the direction of a professional instructor. In contrast, however, Applicant describes its services as
“educational services namely, conducting live classroom and on-line seminars and workshops for
introducing professional fitness instructors to training protocols in the field of fitness.” (Emphasis
added.) The genus is more akin to educating fitness professionals in the specific areas of physical fitness,
namely high intensity aerobic classes based on the Tabata method of interval training. The services
educate instructors in training protocols that give these professional instructors the tools to guide persons
and/or classes in Applicant's total service package as the service package relates to or is associated with
the basic tenants of the Tabata method of interval training. Not only is the genus related to educating
professional trainers in training protocols, the training protocols are related to a package of services/tools
provided by the Applicant to the professional trainer that are directed to optimizing a client's fitness goals
based on the underlying tenants of the Tabata method of high intensity interval training. Moreover, the
services offered by the Applicant as it relates to the mark TABATA BOOTCAMP are not limited to just
introducing professional instructors to the Tabata method of interval training but could include protocols
other than the Tabata protocol.
In summary, it appears as though the Examining Attorney is classifying the genus of Applicant's services
as being directed to classes whereby professional instructors actually put students through the rigors of
high intensity interval training. However, in actuality, the genus of Applicant's services is directed to
educating fitness professionals in a package of services directed to optimizing a client’s fitness goals
based on the tenants one of a number of exercise protocols, including the Tabata method of exercise
c. THE COMPOUND WORD “TABATA BOOTCAMP” IS NOT GENERIC
The Examining Attorney argues that Applicant's mark as a whole is generic and, therefore, not
protectable. However, assuming arguendo that both the terms “TABATA” and “BOOTCAMP” are
found to be generic, the entire mark, TABATA BOOTCAMP, is not by default generic. The Federal
Circuit has set out the following standard to test whether a compound word is generic. See In re Dial-AMattress Operating Corp., 240 F.3d 1341, 1345 (Fed. Cir. 2001). First, the PTO must prove that the
public understands the individual terms to be generic. Id. Second, the PTO must prove that the public
understands that the joining of the individual terms into a phrase does not confer additional meaning to the
term. Id. If, and only if, both of these elements are shown, would the general public be deemed to
understand the phrase to refer primarily to the genus of goods or services described by the individual
terms. Id.
The entire phrase TABATA BOOTCAMP as a whole must be generic to be denied protection. The Office
Actions have failed to set out a prima facie case that the joining of the individual terms TABATA and
BOOTCAMP into a phrase does not confer additional meaning to the term. See e.g. Hunt Masters, Inc. v.
Landry's Seafood Restaurant, Inc., 240 F.3d 251, 254, 57 U.S.P.Q.2d 1884 (4th Cir. 2001) ("In
determining whether a mark is generic, courts should not parse terms to determine that they are made up

of generic components."); Filipino Yellow Pages, Inc. v. Asian Journal Pubs., Inc., 198 F.3d 1143, 53
U.S.P.Q.2d 1001 (9th Cir. 1999) (rejecting view that combination of generic words must be generic;
reversing finding that mark FILIPINO YELLOW PAGES is generic); In re American Fertility Soc'y, 188
F.3d 1341, 1347, 51 U.S.P.Q.2d 1832 (Fed. Cir. 1999) (vacating Board holding that SOCIETY FOR
REPRODUCTIVE MEDICINE is generic where Board had found only that component parts of the phrase
were generic); In re Tennis Industry Ass'n, 102 U.S.P.Q.2d 1671 (T.T.A.B. 2012) (TENNIS INDUSTRY
ASSOCIATION not generic when considered as a whole); In re Country Music Ass'n, 100 U.S.P.Q.2d
1824 (T.T.A.B. 2011) (finding COUNTRY MUSIC ASSOCIATION not generic for association services
promoting country music); In re American Institute of Certified Public Accountants, 65 U.S.P.Q.2d 1972
(holding that the Federal Circuit's opinion in American Fertility Society "preclude[s] the Patent and
Trademark Office from finding a multi-word phrase to be generic, when the only available evidence is that
the components are, individually, generic").
As previously argued, the Applicant strongly defends against classifying the term "BOOTCAMP" as being
generic as it is used in the Applicant's mark. Regardless, the previous Office Actions have failed to
establish a prima facie case that the words as a whole are generic. The November 13, 2012 Office Action
focuses most of its attention in arguing that just because the exact wording of the mark has not been used
in the fitness industry is not dispositive that the mark isn't generic. The Examiner appears to be making
this argument in response to an argument the Applicant supposedly made, but that is not contained in any
of the Applicant's Response to Office Actions. In any manner, the Examiner's argument is not sufficient
to establish a prima facie case that the mark as a whole is generic because the argument does not establish
that the public understands that the joining of the individual terms into a phrase does not confer additional
meaning to the term.
The Examiner further argues in the closing comments, that "the attached evidence universally shows that
the combined wording 'tabata bootcamp' is in fact in widespread use as the name of interval fitness
training created by Izumi Tabata's research." Again, Applicant takes exception to the Examiner's
sweeping reference to over 200 attachments as providing evidence. Moreover, Applicant disagrees with
the Examining Attorney's categorization that the wording "tabata bootcamp" is in widespread use and
takes exception to the Examining Attorney's confusion of the issues by appearing to assert that the term
Tabata is generic while also referencing Mr. Izumi Tabata as being the researcher responsible for Tabata
fitness (in Applicant's opinion, the Examiner does this to lay ground work for the Examiner's later
contradictory argument for false connection between Applicant's mark and Mr. Izumi Tabata).
While there may be an occasional instance of the reference to "tabata bootcamp" on the internet, this
evidence is also not sufficient to establish that the combined wording of the mark is generic because the
evidence does not establish that the public understands that the joining of the individual terms into a
phrase does not confer additional meaning to the term. In fact, almost all of the uses of the term are by
parties that are licensees of Savvier, indicating that the combined wording does indeed confer additional
meaning over the individual terms by themselves. See Declaration of Jeff Tuller at paragraphs 5-7 (stating
that 7 of the 10 Internet sites attached to the Office Action as evidence of Tabata Bootcamp being in
widespread use, are actually licensees of the TABATA BOOTCAMP mark owned by Savvier, LP).

For the above-mentioned reasons, the Examiner has not established that the combined words "TABATA
BOOTCAMP" are generic.
d. ALTERNATIVE REJECTION UNDER SECTION 2(E)(1)
The Examining Attorney issued an additional rejection under Section 2(e)(1) that would be in alternative
to the rejection under 23(c). The Examiner stated that should an appellate tribunal find that the applied-for
mark is not generic, then the Examiner maintains the refusal of registration because the applied-for mark
is merely descriptive of Applicant’s services. Applicant respectfully asserts that this basis of rejection is
moot as Applicant has previously requested the mark be registered on the Supplemental Register if the
mark is found to be descriptive.
IV.
NO FALSE CONNECTION EXISTS
The Examining Attorney issued an additional rejection under 2(a) of the Trademark Act in alternative to
section 23(c) discussed above, asserting that the applied-for-mark may falsely suggest a connection with
an individual known as Izumi Tabata. Applicant is not associated with Izumi Tabata, however, as
previously established in Section I, the term “Tabata” is generic as it applies to methods of exercise.
Therefore, the relationship between Applicant and Izumi Tabata is moot. Moreover, Applicant asserts
that it is inappropriate for an Office Action to argue both that a mark is generic and then argue that the
mark creates a false connection because a mark cannot create a false connection if the mark is generic
In further corroboration that the term Tabata is generic, the Pilates case cited above lends support that
the term TABATA is generic for the Tabata method of exercise. Where a claimed mark is generic, there
can be no false connection. See NASA v. Bully Hill Vineyards, Inc., 3 USPQD2 1671, 1676 (TTAB
1987) (finding that where a name does not point uniquely and unmistakably to that party’s personality
or “persona,” there can be no false suggestion). Moreover, in contrast to the Pilates case, Mr. Tabata
did not invent the method of exercise. As evidenced in an article submitted by Mr. Tabata and team in
the scientific, peer-review journal Medicine & Science in Sports & Exercise, the team merely studied and
compared two different intermittent exercise protocols that were already in regular use by coaches of top
level Japanese speed skaters. See Izumi Tabata et al., 3 Medicine & Science in Sports & Exercise,
Metabolic Profile of High Intensity Intermittent Exercises, 390, 391 (1997) (stating “[w]e have studied
metabolic profiles of high-intensity intermittent exercises that have been used frequently as training
exercise by top athletes involved in high intensity exercise lasting 1 min or less. Two different
intermittent exercise protocols that are regularly used by coaches of top level Japanese speed skaters
have been compared.). In fact, Mr. Tabata laughs at the idea that the training method became named
after him because he is not the inventor of the method; instead, Coach Irisawa was the person who
pioneered the training method. See Declaration of Carl Forest at paragraph 11. Additionally, when Mr.
Tabata was approached by Applicant’s attorney, Mr. Carl Forest, to accept payment for the use of the
Tabata name in connection with exercise services provided by Applicant, Mr. Tabata indicated that he
felt it would be inappropriate for him to accept payment because he did not invent the exercise method.
See id. When a person represents that a term is in the public domain and then further acts in a manner
consistent with that understanding, then the term in the public domain is a generic term. See e.g.,
BellSouth Corp. v. White Directory Publishers, Inc., 42 Supp. 2d 598, 606 and 610 (M.D.N.C. 1999).

In addition to Applicant’s above argument that no false connection exists, Applicant would like to
respectfully direct the Examining Attorney’s attention to the attached Grant of Protection from Japan for
the mark TABATA BOOTCAMP. While this evidence is by no means binding on the Examining
Attorney, Applicant sincerely urges the Examiner to consider Japan’s Grant of Protection for the mark.
Applicant would like to point out that Japanese trademark law has similar “false connection” rules as
the U.S., and despite Mr. Tabata being a Japanese national, the Japanese Trademark Office did not
consider the term “Tabata” to be connected to any person.
V.

CONCLUSION

For the foregoing reasons, Applicant respectfully request withdrawal of all rejections and registration of
TABATA BOOTCAMP on the Supplemental Register.
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