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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERIAL NO.

85316592

*85316592*

MARK: PROCARE 4
CORRESPONDENT ADDRESS:
CHRISTINE LEBRON DYKEMAN
MCKEE VOORHEES & SEASE PLC
801 GRAND AVENUE SUITE 3200
DES MOINES, IA 50309

APPLICANT:

GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm

Zinpro Corporation

CORRESPONDENT’S REFERENCE/DOCKET NO:
T56702US00
CORRESPONDENT E-MAIL ADDRESS:
patatty@ipmvs.com

REQUEST FOR RECONSIDERATION DENIED
ISSUE/MAILING DATE: 10/29/2012
The trademark examining attorney has carefully reviewed applicant’s request for
reconsideration and is denying the request for the reasons stated below. See 37 C.F.R.
§2.64(b); TMEP §§715.03(a), 715.04(a). The requirement(s) and/or refusal(s) made final
in the Office action dated April 16, 2012, are maintained and continue to be final. See
TMEP §§715.03(a), 715.04(a).
In the present case, applicant’s request has not resolved all the outstanding issue(s), nor
does it raise a new issue or provide any new or compelling evidence with regard to the
outstanding issue(s) in the final Office action. In addition, applicant’s analysis and
arguments are not persuasive nor do they shed new light on the issues. Accordingly, the
request is denied.
As discussed in the April 16, 2012, final Office action, the applicant’s amended
identification is acceptable, but does not obviate the refusal. As shown by the evidence,
including the applicant’s website (attached again), the limitation to non-pet animals does
not obviate the refusal because the evidence shows that related pet and non-pet goods
may emanate from a common source, such as the applicant, and are offered to the same
potential customers in the same trade channels. The applicant’s “distinctly different”
goods argument has been directly refuted by well settled law on the subject as explained
in the previous Office actions. The applicant is again respectfully reminded that the
goods of the parties need not be identical or directly competitive to find a likelihood of

confusion. See Safety-Kleen Corp. v. Dresser Indus., Inc., 518 F.2d 1399, 1404, 186
USPQ 476, 480 (C.C.P.A. 1975); TMEP §1207.01(a)(i).
Rather, it is sufficient to show (which the evidence plainly does) that because of the
conditions surrounding their marketing, or because they are otherwise related in some
manner, the goods would be encountered by the same consumers under circumstances
such that offering the goods under confusingly similar marks would lead to the mistaken
belief that they come from, or are in some way associated with, the same source. In re
Iolo Techs., LLC, 95 USPQ2d 1498, 1499 (TTAB 2010); see In re Martin’s Famous
Pastry Shoppe, Inc., 748 F.2d 1565, 1566-68, 223 USPQ 1289, 1290 (Fed. Cir. 1984);
TMEP §1207.01(a)(i).
Nor has the applicant shown that PROCARE in general, or as applied to the applicant’s
goods, is weak. Applicant has submitted printouts of third-party registrations and
applications for marks containing the wording PROCARE to support the argument that
this wording is weak, diluted, or so widely used that it should not be afforded a broad
scope of protection. The weakness or dilution of a particular mark is generally
determined in the context of the number and nature of similar marks in use in the
marketplace in connection with similar goods and/or services. See Nat’l Cable
Television Ass’n, Inc. v. Am. Cinema Editors, Inc., 937 F.2d 1572, 1579-80, 19 USPQ2d
1424, 1430 (Fed. Cir. 1991); In re E. I. du Pont de Nemours & Co., 476 F.2d 1357, 1361,
177 USPQ 563, 567 (C.C.P.A. 1973).
Evidence of weakness or dilution consisting solely of third-party registrations (much less
the applications submitted by the applicant), such as those submitted by applicant in this
case, is generally entitled to little weight in determining the strength of a mark, because
such registrations do not establish that the registered marks identified therein are in
actual use in the marketplace or that consumers are accustomed to seeing them. See
AMF Inc. v. Am. Leisure Prods., Inc., 474 F.2d 1403, 1406, 177 USPQ 268, 269
(C.C.P.A. 1973); In re Davey Prods. Pty Ltd., 92 USPQ2d 1198, 1204 (TTAB 2009); In
re Thor Tech, Inc., 90 USPQ2d 1634, 1639 (TTAB 2009); Richardson-Vicks Inc. v.
Franklin Mint Corp., 216 USPQ 989, 992 (TTAB 1982). Furthermore, the goods listed
in the third-party registrations submitted by applicant are different from those at issue and
thus do not show that the relevant wording is commonly used in connection with the
goods at issue.
Even if the applicant’s evidence did show that PROCARE was weak, the argument would
not obviate the refusal. The Court of Appeals for the Federal Circuit and the Trademark
Trial and Appeal Board have recognized that marks deemed “weak” or merely
descriptive are still entitled to protection against the registration by a subsequent user of a
similar mark for closely related goods and/or services. In re Colonial Stores, Inc., 216
USPQ 793, 795 (TTAB 1982); TMEP §1207.01(b)(ix); see King Candy Co. v. Eunice
King’s Kitchen, Inc., 496 F.2d 1400, 1401, 182 USPQ 108, 109 (C.C.P.A. 1974). This
protection extends to marks registered on the Supplemental Register.
TMEP
§1207.01(b)(ix); see, e.g., In re Clorox Co., 578 F.2d 305, 307-08, 198 USPQ 337, 340
(C.C.P.A. 1978); In re Hunke & Jochheim, 185 USPQ 188 (TTAB 1975).

The filing of a request for reconsideration does not extend the time for filing a proper
response to a final Office action or an appeal with the Trademark Trial and Appeal Board
(Board), which runs from the date the final Office action was issued/mailed. See 37
C.F.R. §2.64(b); TMEP §§715.03, 715.03(a), (c).
If time remains in the six-month response period to the final Office action, applicant has
the remainder of the response period to comply with and/or overcome any outstanding
final requirement(s) and/or refusal(s) and/or to file an appeal with the Board. TMEP
§715.03(a), (c). However, if applicant has already filed a timely notice of appeal with the
Board, the Board will be notified to resume the appeal when the time for responding to
the final Office action has expired. See TMEP §715.04(a).
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