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MARK SECTION (no change)
ARGUMENT(S)
Arguments Regarding Refusal of “FIELDVU”

For the convenience of the Examining Attorney, a copy of these remarks are attached as the
USPTO template sometimes does not use carriage returns or a word wrap.

Applicant respectfully traverses the Examining Attorney’s final refusal to register on the basis
of likelihood of confusion with Registration No. 3,696,031 (the Reference Mark). In addition to the
response sent previously, Applicant provides the following. Exhibits are attached, which exhibits are
numbered consecutively beginning at 15, as they are in addition to the exhibits already provided in the
previous response.

1.

The Marks Have Different Commercial Impressions

In determining the similarity or dissimilarity of marks, the marks are compared in their entireties
as to appearance, sound, connotation and commercial impression. Palm Bay Imports, Inc. v. Veuve
Clicquot Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689 (Fed. Cir. 2005).

While the marks are phonetically similar, they convey a different commercial impression that is
reinforced by their pricing differentials.

The Reference Mark is a correct spelling of “View”. The goods are priced at thousands of
dollars. (Exhibits 13, 27- Pricing information on goods sold under the Reference Mark no longer exists,
as those products have been discontinued and are now sold under the “Onsight” mark. Therefore,
pricing of the “Onsight” goods is relevant as to the past pricing of the Reference Mark goods.
Likewise, information on goods sold under the Reference Mark no longer exixts for the same reason;
thus information on the “Onsight” goods is relevant.) This price is many times more than the price of
goods under Applicant’s mark, of only several hundred dollars. Applicant’s mark, with a
grammatically incorrect spelling of “Vu”, reinforces a less expensive commercial impression, as borne
out by its pricing of many of Applicant’s cameras at less a hundred dollars, with other cameras at just
above a hundred dollars. (Exhibits 7, 22) Conversely, the Reference Mark, with its grammatically
correct spelling of View” reinforces a more expensive commercial impression.

As discussed in more detail below, the differences in the goods and the channels of trade
enhance the differences in the commercial impressions of the marks.

2.

The Goods are Different

The goods and services are different and noncompetitive. Handheld computers for viewing,
editing and transferring digital pictures obtained from game scouting cameras are different from, and do
not compete with, the goods of the Reference Mark. The goods of the Reference Mark are not
computers, and are not used to edit. Nor are the goods of the Reference Mark used with game scouting
cameras.

In Electronic Design & Sales, Inc. v. Electronic Data Systems Corp., 954 F.2d 713, 716, 717
(Fed. Cir. 1992), the court said it was error to deny the registration on the basis of relatedness of goods
and services simply because the Applicant sold some of its goods in some of the same fields in which
the Opposer provided its services, without determining who the relevant persons (or purchasers) were.
The court said this was especially true where the goods and services were specifically different and noncompetitive, as in this instant case.

As discussed in the articles “Virtually on-sight” and “TelePresence in Manufacturing”
(Exhibits 16 and 17), the goods sold (previously) under the Reference Mark were originally developed
for industry. An example is when a company has a head office in America and a factory in the Far East.
What to do when a factory problem comes up and the technician is located in America? The
traditional answer was to send the technician from America to the overseas factory. However, with the
goods of the Reference Mark, a streaming video can be sent from the factory to the technician in
America. The parties, one at the factory, the other in America, can collaborate on a solution to fix the

problem. One of the articles states that the products are also used in the medical field.

As shown in Exhibit 18, the Onsight cameras come with software in the form of an “on sight
expert” and a “management suite”.

Contrast this with game scouting, or trail, cameras. As discussed in the articles “Why Use Trail
Cameras?” and “Why Use a Scouting Camera?” (Exhibits 19-20), the cameras are used to scout
wildlife. The cameras are set up and take pictures automatically, using motion sensors to trigger the
shutter. Scouting cameras are left outside unattended (to capture images of wildlife) and are subject to
theft (Exhibit 21).

Applicant’s goods are an accessory to game scouting cameras, and in particular are a handheld
computer that obtains pictures from the game cameras. For example, a hunter connects the computer
using a wire or cable to download pictures from the camera.

The goods do not compete because they are used for different purposes. While the relevant
purchasers of the Reference Mark goods are factories and the medical field, the goods are not sold to
hunters. The very expensive price of thousands of dollars for the camera and software puts the
Reference Mark goods out of reach for hunters. Furthermore, with the game cameras being unattended
and subject to theft, a hunter will not spend thousands of dollars on a camera that can be stolen. Thus,
the Reference Mark goods and services do not compete with Applicant’s goods.

Likewise, Applicant’s goods do not compete with the Reference Mark goods and services.
While game cameras can take video clips, they are primarily designed to take still photos. The cameras
are described in terms of megapixels (for example 8 megapixels, Exhibit 22). The pictures taken are
stored in memory for later retrieval. The Reference Mark goods, as shown by the Onsight 2000R and
1000 (Exhibits 23 and 24) provide high quality video streams which provide live video as opposed to
still pictures and video clips stored in memory for later retrieval. The Reference Mark goods also
provide close up capability (10mm working distance) not found in Applicant’s goods. Someone who
wants to see the details of a problem in a factory or in a medical patient would likely use a camera
costing thousands of dollars that delivers high quality video rather than a camera costing a few hundred
dollars.

Nor do Applicant’s goods described in the application compete with the goods of the Reference
Mark, because the Reference Mark is not used on handheld computers for viewing, editing and
transferring digital pictures.

3.

The Channels of Trade are Different

Applicant’s goods are sold through retailers, such as Cabelas, Academy, etc. As such,
Applicant’s goods are easily found.

Contrast this with goods sold under the Reference Mark. In fact, there are no goods sold under
the Reference Mark because the owner, Tandberg has exited the business, turning it over to its partner
Librestream. Librestream uses its own mark “Onsight” on the goods. (Exhibit 26)

Furthermore, Librestream does not sell its goods in a retail store and certainly none of the same
stores as Applicant. To buy the camera, one calls the Librestream phone number and talks to a
salesperson who asks questions about the proposed use. Then a quote is prepared and sent out. (Exhibit
27) Thus, there is no overlap between the channels of trade, minimizing any likelihood of confusion.

4.

Customer Sophistication

“ Sophistication is important and often dispositive because sophisticated end users may be
expected to exercise greater care.” Electronic Designs and Sales, Inc. v. Electronic Data Systems
Corp., 954 F.2d 713 (Fed. Cir. 1992).

The high price and “hands on” sales consulting by Librestream ensures that customers will be
well informed of their purchase. (Exhibit 27) The wealth of information on game scouting cameras and
their uses ensures that customers for game cameras and accessories such as the goods under the
Applicant’s mark would be knowledgeable in their purchase. Exhibits 19 and 20)

The Examining Attorney cites Alfacell Corp. v. Anticancer, Inc., 71 USPQ2d 1301, 1306 (TTAB
2004) as downplaying customer sophistication. However, Alfacell is not applicable in that the facts are
very different. In Alfacell, the goods were marketed to both doctors and their patients. The argument
was that doctors were sophisticated enough to ensure not to be confused between the two marks.
However, the TTAB found that because the goods were marketed to both doctors and their patients, the
lower level of sophistication should be used.

In this instant case, the goods are marketed to two vastly different customer types, hunters on the
one hand and industrial and medical personnel on the other hand. Thus, Alfacell is not applicable.

5.

Actual Confusion

There is no actual confusion because goods sold under the Reference mark are no longer sold.

The evidence of abandonment is not offered to invalidate or cancel the Reference Mark and its
registration, but merely show the factors for likelihood of confusion, such as actual confusion and
channels of trade.

6.

Doubt Need Not Be Resolved in Favor of the Registrant if Concerns are Met

The Examining Attorney says that doubt is resolved in favor of the Registrant in order to prevent
buyer confusion as to the source of goods. Because the goods are no longer sold under the Reference
Mark, there is no buyer confusion.

Another factor is protecting the Registrant from adverse commercial impact. However, the
Registrant is no longer using the mark and is thus protected. The non-use is voluntary.

It is noted that the Reference Mark has not been assigned to Librestream. In fact, Librestream is
using its own mark “Onsight” (Exhibits 25-26).

Conclusion

Thus, in view of the different commercial impressions of the marks, the differences in goods, the
differences in the channels of trade, the customer’s sophistication required, and the lack of actual
confusion, there is no likelihood of confusion with Applicant’s mark.

In view of the foregoing, Applicant respectfully requests that the refusal to register be vacated
and that the application be passed on to publication.

The following exhibits are attached:

Exhibit 15

copy of argument

Exhibit 16

“Virtually on-sight”, Just for Canadian Doctors, March/April 2009, page 22

Exhibit 17

“TelePresence in Manufacturing”, Design News, www.allitwares.com,
December 30, 2010

Exhibit 18

Brochure from Librestream entitled “on sight Mobile Video Collaboration”
(4 pages)

Exhibit 19

“Why Use Trail Cameras?”, trailcam.com March 7, 2008 (7 pages)

Exhibit 20

“Why use a Scouting Camera?”, www.trailcampro.com (printed on
12/22/2011 (2 pages)

Exhibit 21

Wildgame Innovations Compact Camera Lockbox, www.cabelas.com,
printed December 22, 2011

Exhibit 22

Wildgame Innovations W8X Game Camera, www.cabelas.com,
printed December 22, 2011

Exhibit 23

Onsight 2000R brochure from www.librestream.com (2 pages)

Exhibit 24

Onsight 1000 brochure from www.librestream.com (2 pages)

Exhibit 25

U.S. Registration No. 3,764,485 “ONSIGHT”

Exhibit 26

Trademark Assignment Abstract of Title for Registration No. 2,696,031
(Reference Mark) as of December 22, 2011

Exhibit 27

Declaration of Geoffrey A. Mantooth
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:
Application serial no. 85141753 has been amended as follows:
ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

Arguments Regarding Refusal of “FIELDVU”

For the convenience of the Examining Attorney, a copy of these remarks are attached as the
USPTO template sometimes does not use carriage returns or a word wrap.

Applicant respectfully traverses the Examining Attorney’s final refusal to register on the basis of
likelihood of confusion with Registration No. 3,696,031 (the Reference Mark). In addition to the response
sent previously, Applicant provides the following. Exhibits are attached, which exhibits are numbered
consecutively beginning at 15, as they are in addition to the exhibits already provided in the previous
response.

1.

The Marks Have Different Commercial Impressions

In determining the similarity or dissimilarity of marks, the marks are compared in their entireties as
to appearance, sound, connotation and commercial impression. Palm Bay Imports, Inc. v. Veuve Clicquot
Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73 USPQ2d 1689 (Fed. Cir. 2005).

While the marks are phonetically similar, they convey a different commercial impression that is
reinforced by their pricing differentials.

The Reference Mark is a correct spelling of “View”. The goods are priced at thousands of dollars.
(Exhibits 13, 27- Pricing information on goods sold under the Reference Mark no longer exists, as those
products have been discontinued and are now sold under the “Onsight” mark. Therefore, pricing of the
“Onsight” goods is relevant as to the past pricing of the Reference Mark goods. Likewise, information on
goods sold under the Reference Mark no longer exixts for the same reason; thus information on the
“Onsight” goods is relevant.) This price is many times more than the price of goods under Applicant’s

mark, of only several hundred dollars. Applicant’s mark, with a grammatically incorrect spelling of
“Vu”, reinforces a less expensive commercial impression, as borne out by its pricing of many of
Applicant’s cameras at less a hundred dollars, with other cameras at just above a hundred dollars.
(Exhibits 7, 22) Conversely, the Reference Mark, with its grammatically correct spelling of View”
reinforces a more expensive commercial impression.

As discussed in more detail below, the differences in the goods and the channels of trade enhance
the differences in the commercial impressions of the marks.

2.

The Goods are Different

The goods and services are different and noncompetitive. Handheld computers for viewing,
editing and transferring digital pictures obtained from game scouting cameras are different from, and do
not compete with, the goods of the Reference Mark. The goods of the Reference Mark are not computers,
and are not used to edit. Nor are the goods of the Reference Mark used with game scouting cameras.

In Electronic Design & Sales, Inc. v. Electronic Data Systems Corp., 954 F.2d 713, 716, 717 (Fed.
Cir. 1992), the court said it was error to deny the registration on the basis of relatedness of goods and
services simply because the Applicant sold some of its goods in some of the same fields in which the
Opposer provided its services, without determining who the relevant persons (or purchasers) were. The
court said this was especially true where the goods and services were specifically different and noncompetitive, as in this instant case.

As discussed in the articles “Virtually on-sight” and “TelePresence in Manufacturing” (Exhibits
16 and 17), the goods sold (previously) under the Reference Mark were originally developed for industry.
An example is when a company has a head office in America and a factory in the Far East. What to do
when a factory problem comes up and the technician is located in America? The traditional answer was to
send the technician from America to the overseas factory. However, with the goods of the Reference
Mark, a streaming video can be sent from the factory to the technician in America. The parties, one at the
factory, the other in America, can collaborate on a solution to fix the problem. One of the articles states
that the products are also used in the medical field.

As shown in Exhibit 18, the Onsight cameras come with software in the form of an “on sight
expert” and a “management suite”.

Contrast this with game scouting, or trail, cameras. As discussed in the articles “Why Use Trail
Cameras?” and “Why Use a Scouting Camera?” (Exhibits 19-20), the cameras are used to scout wildlife.
The cameras are set up and take pictures automatically, using motion sensors to trigger the shutter.
Scouting cameras are left outside unattended (to capture images of wildlife) and are subject to theft
(Exhibit 21).

Applicant’s goods are an accessory to game scouting cameras, and in particular are a handheld
computer that obtains pictures from the game cameras. For example, a hunter connects the computer
using a wire or cable to download pictures from the camera.

The goods do not compete because they are used for different purposes. While the relevant
purchasers of the Reference Mark goods are factories and the medical field, the goods are not sold to
hunters. The very expensive price of thousands of dollars for the camera and software puts the Reference
Mark goods out of reach for hunters. Furthermore, with the game cameras being unattended and subject
to theft, a hunter will not spend thousands of dollars on a camera that can be stolen. Thus, the Reference
Mark goods and services do not compete with Applicant’s goods.

Likewise, Applicant’s goods do not compete with the Reference Mark goods and services. While
game cameras can take video clips, they are primarily designed to take still photos. The cameras are
described in terms of megapixels (for example 8 megapixels, Exhibit 22). The pictures taken are stored in
memory for later retrieval. The Reference Mark goods, as shown by the Onsight 2000R and 1000
(Exhibits 23 and 24) provide high quality video streams which provide live video as opposed to still
pictures and video clips stored in memory for later retrieval. The Reference Mark goods also provide
close up capability (10mm working distance) not found in Applicant’s goods. Someone who wants to see
the details of a problem in a factory or in a medical patient would likely use a camera costing thousands of
dollars that delivers high quality video rather than a camera costing a few hundred dollars.

Nor do Applicant’s goods described in the application compete with the goods of the Reference
Mark, because the Reference Mark is not used on handheld computers for viewing, editing and
transferring digital pictures.

3.

The Channels of Trade are Different

Applicant’s goods are sold through retailers, such as Cabelas, Academy, etc. As such,
Applicant’s goods are easily found.

Contrast this with goods sold under the Reference Mark. In fact, there are no goods sold under the
Reference Mark because the owner, Tandberg has exited the business, turning it over to its partner
Librestream. Librestream uses its own mark “Onsight” on the goods. (Exhibit 26)

Furthermore, Librestream does not sell its goods in a retail store and certainly none of the same
stores as Applicant. To buy the camera, one calls the Librestream phone number and talks to a
salesperson who asks questions about the proposed use. Then a quote is prepared and sent out. (Exhibit
27) Thus, there is no overlap between the channels of trade, minimizing any likelihood of confusion.

4.

Customer Sophistication

“ Sophistication is important and often dispositive because sophisticated end users may be
expected to exercise greater care.” Electronic Designs and Sales, Inc. v. Electronic Data Systems Corp.,
954 F.2d 713 (Fed. Cir. 1992).

The high price and “hands on” sales consulting by Librestream ensures that customers will be well
informed of their purchase. (Exhibit 27) The wealth of information on game scouting cameras and their
uses ensures that customers for game cameras and accessories such as the goods under the Applicant’s
mark would be knowledgeable in their purchase. Exhibits 19 and 20)

The Examining Attorney cites Alfacell Corp. v. Anticancer, Inc., 71 USPQ2d 1301, 1306 (TTAB
2004) as downplaying customer sophistication. However, Alfacell is not applicable in that the facts are
very different. In Alfacell, the goods were marketed to both doctors and their patients. The argument was
that doctors were sophisticated enough to ensure not to be confused between the two marks. However, the
TTAB found that because the goods were marketed to both doctors and their patients, the lower level of
sophistication should be used.

In this instant case, the goods are marketed to two vastly different customer types, hunters on the
one hand and industrial and medical personnel on the other hand. Thus, Alfacell is not applicable.

5.

Actual Confusion

There is no actual confusion because goods sold under the Reference mark are no longer sold.

The evidence of abandonment is not offered to invalidate or cancel the Reference Mark and its
registration, but merely show the factors for likelihood of confusion, such as actual confusion and
channels of trade.

6.

Doubt Need Not Be Resolved in Favor of the Registrant if Concerns are Met

The Examining Attorney says that doubt is resolved in favor of the Registrant in order to prevent
buyer confusion as to the source of goods. Because the goods are no longer sold under the Reference
Mark, there is no buyer confusion.

Another factor is protecting the Registrant from adverse commercial impact. However, the
Registrant is no longer using the mark and is thus protected. The non-use is voluntary.

It is noted that the Reference Mark has not been assigned to Librestream. In fact, Librestream is
using its own mark “Onsight” (Exhibits 25-26).

Conclusion

Thus, in view of the different commercial impressions of the marks, the differences in goods, the
differences in the channels of trade, the customer’s sophistication required, and the lack of actual
confusion, there is no likelihood of confusion with Applicant’s mark.

In view of the foregoing, Applicant respectfully requests that the refusal to register be vacated and
that the application be passed on to publication.

The following exhibits are attached:

Exhibit 15

copy of argument

Exhibit 16

“Virtually on-sight”, Just for Canadian Doctors, March/April 2009, page 22

Exhibit 17

“TelePresence in Manufacturing”, Design News, www.allitwares.com,
December 30, 2010

Exhibit 18

Brochure from Librestream entitled “on sight Mobile Video Collaboration”
(4 pages)

Exhibit 19

“Why Use Trail Cameras?”, trailcam.com March 7, 2008 (7 pages)

Exhibit 20

“Why use a Scouting Camera?”, www.trailcampro.com (printed on
12/22/2011 (2 pages)

Exhibit 21

Wildgame Innovations Compact Camera Lockbox, www.cabelas.com,
printed December 22, 2011

Exhibit 22

Wildgame Innovations W8X Game Camera, www.cabelas.com,
printed December 22, 2011

Exhibit 23

Onsight 2000R brochure from www.librestream.com (2 pages)

Exhibit 24

Onsight 1000 brochure from www.librestream.com (2 pages)

Exhibit 25

U.S. Registration No. 3,764,485 “ONSIGHT”

Exhibit 26

Trademark Assignment Abstract of Title for Registration No. 2,696,031
(Reference Mark) as of December 22, 2011

Exhibit 27

Declaration of Geoffrey A. Mantooth
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Request for Reconsideration Signature
Signature: /Geoffrey A Mantooth/ Date: 12/23/2011
Signatory's Name: Geoffrey A Mantooth
Signatory's Position: Attorney for Applicant, Texas bar member
Signatory's Phone Number: 817-336-2400
The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to

withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.
The applicant is not filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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