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The table below presents the data as entered.

Input Field ' Entered
SERIAL NUMBER 78598734
LAW OFFICE ASSIGNED LAW OFFICE 117
MARK SECTION (no change)
ARGUMENT(S)

Further to the response filed earlier today, consideration of this supplemental response is also
respectfully requested.

Applicant argues that the geographically deceptive or geographically mis-descriptive rejections should
be reconsidered and reversed. It is respectfully submitted that this assertion is supported by case law.

Consider In re Venice Maid Co., Inc., 222 USPQ 618 (TTAB 1984). There, goods of Italian food
were held not to have a goods-place association relative to the term Venice, even though, Italian food
was most certainly made in Venice, Italy, and applicant's goods were not.

In re John Harvey & Sons Ltd., 32 USPQ2d 1451 (TTAB 1994) discusses the goods/place association
portion of the test for geographic decpetion/mis-descriptiveness. The Board there noted that
(discussing whether the term Bristol in Harvey's Bristol Cream in connection with cakes was likely to
support public association to believ tha the goods were to come from Bristol) "For "Bristol" to be
primarily geographically descriptive of applicant's cakes, Bristol, England would have to be
associated with cakes flavored with sherry wine in such a way that the American public would be
likely to assume that Bristol, England was the place in which these cakes originated." id at 1454.

Applicant submits that the use of the words "these cakes" is important, in that while cakes certainly

might be made in Bristol, the question is whether the public would think THESE cakes came from
Bristol.

It is submitted that the situation is the same here. Assuming for argument that the Examiner's position
that while baguettes certainly are known and popular relative to France or Paris, the public is highly
unlikely (given the local nature of bread baking and freshness issues raised in applicant's earlier

response today) to consider that applicant's goods on sale in the U.S. would have originated in Paris,
France.

The Board further noted "To the extent that any evidence of record raises a doubt about our
conclusion here, we elect to resolve that doubt in favor of applicant.” id at 1455. It is respectfully
submitted that this would support that applicant's mark be accepted in view of the above.
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Applicant attaches a copy of the In re John Harvey & Sons Ltd. case for ease of reference. The areas

where the quoted portions of the case are made in this response are underlined for quick location when
studying the case.

Further, baguettes are well know in the U.S. as being made locally in this country. Attached are prints
of web pages from Grand Central Baking Company, which has a retail location within 8 blocks of
applicant's attorney's office. This bakery sells baguettes, consumers know and expect that these
breads are locally made daily and it is respectfully submitted that no matter what the mark applied to
the breads, they would not be considered to have come all the way from France. Consumefts do not
expect and would not expect that breads would be baked so far away given the short freshness life of

bread and given the long transportation time that would be required to get breads baked in Paris,
France to U.S. consumer markets.

In view of the above and of the earlier submitted remarks and evidence, reconsideration and allowance
is respectfully requested.

EVIDENCE SECTION
EVIDENCE FILE NAME(S) ‘
ORIGINAL hitp://teasgate/ROA/2006/12/18/20061218153058608792-
oDF FILE 78598734-002_001/evi_6324254178-
144342301 _._32uspq2d1451.pdf
gg;“F‘;EL%ESE)D \TICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xml3
(10 pages) \ROAOQ 002.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROAQ 003.JPG

WTICRS\EXPORTMIMAGEOUT\7 85\987\78598734\xm|3
\ROAOQ 004.JPG

WTICRS\EXPORTN\IMAGEOUT\7 85\987\78598734\xml3
\ROAO 005.JPG

WTICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xml3
\ROAO 006.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml|3
\ROAQ 007.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROAO 008.JPG

WTICRS\EXPORTN\IMAGEOUT\7 85\987\78598734\xm13
\ROAQ 009.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROAQ 010.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROA0 011.JPG
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http://teasgate/ROA/2006/12/18/20061218153058608792-

iy 78598734-002_002/evi_1-6324254178-

144342301 _._grandcentralbakingwebsites121806.pdf
gggﬁ%g]) \TICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xm!3
(10 pages) \ROAO0 012.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROAO 013.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROAOQ 014.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xm|3
\ROA0 015.JPG

WTICRS\AEXPORTNIMAGEOUT\7 85\987\78598734\xml|3
\ROAQ 016.JPG

WTICRS\EXPORTNIMAGEOUT\7 85\987\78598734\xml3
\ROA0 017.JPG

WTICRS\AEXPORTNIMAGEOUT\7 85\987\78598734\xm|3
\ROAO 018.JPG

\TICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xml3
\ROAQ 019.JPG

WTICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xml3
\ROAQ 020.JPG

WTICRS\EXPORT\IMAGEOUT\7 85\987\78598734\xml3
\ROAOQ 021.JPG

DESCRIPTION OF EVIDENCE FILE

copy of 32 USPQ2d case discussed in arguments, copy of

web pages of local baker making baguettes in Portland,
Oregon

CORRESPONDENCE SECTION

NAME James H. Walters
CONFIRM NAME patenttm.us
STREET PO Box 82788
CITY Portland

STATE Oregon
ZIP/POSTAL CODE _ 97282-0788
COUNTRY United States
PHONE 503-224-0115
FAX
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503-224-7017

SIGNATURE SECTION

RESPONSE SIGNATURE /james h walters/

SIGNATORY'S NAME James H. Walters, reg. no. 35,731
SIGNATORY'S POSITION Attorney for applicant

DATE SIGNED 12/18/2006

FILING INFORMATION SECTION

SUBMIT DATE Mon Dec 18 15:30:58 EST 2006

USPTO/ROA-63.242.54.178-2
0061218153058608792-78598
TEAS STAMP 734-360ebe3d62b1d6128bf7c
b231b76e1c5f8b-N/A-N/A-20
061218144342301600

PTO Form 1957 (Rev 9/05)
OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 78598734 has been amended as follows:

Argument(s)

In response to the substantive refusal(s), please note the following:

Further to the response filed earlier today, consideration of this supplemental response is also

respectfully requested.

Applicant argues that the geographically deceptive or geographically mis-descriptive rejections should
" be reconsidered and reversed. It is respectfully submitted that this assertion is supported by case law.

Consider In re Venice Maid Co., Inc., 222 USPQ 618 (TTAB 1984). There, goods of Italian food were
held not to have a goods-place association relative to the term Venice, even though, Italian food was
most certainly made in Venice, Italy, and applicant's goods were not.

In re John Harvey & Sons Ltd., 32 USPQ2d 1451 (TTAB 1994) discusses the goods/place association
portion of the test for geographic decpetion/mis-descriptiveness. The Board there noted that (discussing
whether the term Bristol in Harvey's Bristol Cream in connection with cakes was likely to support public
association to believ tha the goods were to come from Bristol) "For "Bristol" to be primarily
geographically descriptive of applicant's cakes, Bristol, England would have to be associated with

cakes flavored with sherry wine in such a way that the American public would be likely to assume that
Bristol, England was the place in which these cakes originated.” id at 1454,
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Applicant submits that the use of the words "these cakes" is important, in that while cakes certainly

might be made in Bristol, the question is whether the public would think THESE cakes came from
Bristol.

It is submitted that the situation is the same here. Assuming for argument that the Examiner's position
that while baguettes certainly are known and popular relative to France or Paris, the public is highly
unlikely (given the local nature of bread baking and freshness issues raised in applicant's earlier

response today) to consider that applicant’s goods on sale in the U.S. would have originated in Paris,
France.

The Board further noted "To the extent that any evidence of record raises a doubt about our conclusion
here, we elect to resolve that doubt in favor of applicant.” id at 1455. It is respectfully submitted that
this would support that applicant's mark be accepted in view of the above.

Applicant attaches a copy of the In re John Harvey & Sons Ltd. case for ease of reference. The areas
where the quoted portions of the case are made in this response are underlined for quick location when
studying the case.

Further, baguettes are well know in the U.S. as being made locally in this country. Attached are prints
of web pages from Grand Central Baking Company, which has a retail location within 8 blocks of
applicant's attorney's office. This bakery sells baguettes, consumers know and expect that these breads
are locally made daily and it is respectfully submitted that no matter what the mark applied to the
breads, they would not be considered to have come all the way from France. Consumers do not expect
and would not expect that breads would be baked so far away given the short freshness life of bread and
given the long transportation time that would be required to get breads baked in Paris, France to U.S.
consumer markets.

In view of the above and of the earlier submitted remarks and evidence, reconsideration and allowance
is respectfully requested.

Evidence

Evidence in the nature of copy of 32 USPQ2d case discussed in arguments, copy of web pages of local
baker making baguettes in Portland, Oregon has been attached.

Original PDF file:
http://teasgate/ROA/2006/12/18/20061218153058608792-78598734-002_001/evi_6324254178-
144342301 _._32uspq2d1451.pdf

Converted PDF file(s) (10 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5

Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Original PDF file:
http://teasgate/ROA/2006/12/18/20061218153058608792-78598734-002_002/evi_1-6324254178-
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144342301 . grandcentralbakingwebsites121806.pdf
Converted PDF file(s) (10 pages)

Evidence-1

Evidence-2

Evidence-3

Evidence-4

Evidence-5 °
Evidence-6

Evidence-7

Evidence-8

Evidence-9

Evidence-10

Correspondence Address Change

Applicant proposes to amend the following:

Original: James H. Walters Dellett & Walters P.O. Box 82788 Portland OR 97282-0788
Proposed: James H. Walters of patenttm.us, having an address of PO Box 82788 Portland, Oregon

United States 97282-0788, whose phone number is 503-224-0115 and whose fax number is 503-224-
7017.

Response Signature .
Signature: /james h walters/ Date: 12/18/2006
Signatory's Name: James H. Walters, reg. no. 35,731
Signatory's Position: Attorney for applicant
Mailing Address: James H. Walters

patenttm.us

PO Box 82788

Portland, Oregon 97282-0788

Serial Number: 78598734

Internet Transmission Date: Mon Dec 18 15:30:58 EST 2006
TEAS Stamp: USPTO/ROA-63.242.54.178-2006121815305860
8792-78598734-360cbe3d62b1d6128bf7cb231b
76e1c5f8b-N/A-N/A-20061218144342301600
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Full Text of Cases (USPQ2d)

TTAB) 32 USPQ2d 1451

Decided September 6, 1994
Serial No. 74/129,357

Headnotes

None

1. Registration and its effects -- Non-registrable subject matter -- Geographical;
geographically misdescriptive (§ 315.0409)

"Bristol," in applicant's mark "Harveys Bristol Cream," for cakes flavored with sherry wine, is not
primarily geographically descriptive, even though applicant's headquarters are in Bristol, England,

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
or in part, and in any form, without express written permission, is prohibited except as

permitted by the BNA Copyright Policy. http://www.bna.com/corp/index.htmi#V 1




Full Text of Cases (USPQ2d)

and sherry was bottled there at one time, since evidence of record does not show that Bristol,
England, is associated with cakes flavored with sherry

Page 1452 '

wine in manner that would cause American public to assume that Bristol is cakes' place of origin.

Case History and Disposition:

Page 1452

Appeal from refusal of application for registration of trademark (Donna Mirman, trademark
examining attorney; Craig Morris, managing attorney). Application of John Harvey & Sons Ltd.
for registration of trademark, serial no. 74/129,357, filed Jan. 10, 1991 ("Harveys Bristol

Cream," for bakery goods, namely cakes). From final refusal of registration, applicant appeals.
Reversed.

Judge:
Before Rice; Cissel, and Quinn, administrative trademark judges.

. Opinion Text
Opinion By:

Quinn, administrative trademark judge.

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
or in part, and in any form, without express written permission, is prohibited except as
permitted by the BNA Copyright Policy. http://www.bna.com/corpfindex.html#V 2




Full Text of Cases (USPQ2d)

An application has been filed by John Harvey & Sons Limited to register the mark HARVEYS
BRISTOL CREAM for "bakery goods, namely cakes." 1

The Trademark Examining Attorney issued a final refusal based, in her words,

on the grounds that the applicant has refused to comply with a disclaimer requirement pursuant
to Section 6 of the Trademark Act, of the descriptive wording "Bristol Cream" under Section
2(e)(2) of the Trademark Act, 15 U.S.C. 1052(e)(2), or alternatively to register the mark, in part
as to "Bristol Cream" pursuant to Section 2(f) of the Trademark Act, 15 U.S.C. Section 1052(f).
(Appeal brief, p. 1). 2

Applicant filed, in its reply brief, a disclaimer of the word "Cream" apart from the mark. The
disclaimer is accepted and hereby entered. Thus, the only issue remaining on appeal is whether
the word "Bristol,” when applied to applicant's goods, is primarily geographically descriptive of
them under Section 2(e)(2) of the Act. 3

When the refusal was made final, applicant appealed. Applicant and the Examining Attorney
submitted briefs and both appeared at an oral hearing before the Board.4

Page 1453

The Examining Attorney contends that Bristol is the name of a place (Bristol, England) known
generally to the public and that a goods/place association is presumed because applicant's goods
come from the geographical place named in the mark. In support of her position the Examining
Attorney relied upon an excerpt from Alexis Lichine's New Encyclopedia of Wines & Spirits
(5th ed. 1979) which shows the following listings:

Bristol Cream: sweetened old Oloroso Sherry bottled in Bristol, England. * * * Cream Sherry: A
heavily sweetened Oloroso. It was developed in Bristol, England, and is now extremely popular
in the United States also. Some Cream Sherries are bottled in Bristol from Oloroso sent in cask
from Jerez [Spain]; and Creams are now produced in Jerez also to meet the growing
demand--although Bristol Cream and Bristol Milk are of course bottled in Bristol. The
Examining Attorney also pointed to prior registrations owned by applicant wherein applicant
claimed the benefits of acquired distinctiveness under Section 2(f) as to the words "Bristol
Cream," as well as to various third-party registrations that included disclaimers of "cream."
Applicant maintains that neither a disclaimer of "Bristol" nor resort to Section 2(f) as to "Bristol"

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
or in part, and in any form, without express written permission, is prohibited except as
permitted by the BNA Copyright Policy. http://www.bna.com/corp/index.html#V 3
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is necessary to register its mark because the term is not primarily geographically descriptive of its
cakes flavored with its sherry wine. Applicant "acknowledges that Bristol, England is a place
generally known to the public, but submits, however, that the public cannot reasonably make a
goods/place association between Bristol, England and sherry wine or bakery goods and that the
Examining Attorney failed to establish any goods/place association." (brief, p. 12). Applicant
furnished the following materials: a listing of 122 registrations of its mark HARVEYS BRISTOL
CREAM in 88 foreign countries, none of which, according to applicant, includes a disclaimer; 5
excerpts retrieved from the NEXIS data base showing no uses of the words "Bristol Cream"
except as part of applicant's mark HARVEYS BRISTOL CREAM,; product literature (distributed
by applicant's parent company) which covers applicant's sherry wines; and the declaration of
Roger Moore, identified as "Head of Trade Marks for Allied-Lyons PLC of which [applicant] is a
wholly owned subsidiary." Mr. Moore claims that he has no idea why applicant claimed acquired
distinctiveness in an earlier registration and also asserts, in pertinent part, as follows:

4. BRISTOL is the name of a city in England, that city is not noted for producing cream.
BRISTOL CREAM is not known as a flavoring (like IRISH CREAM) and BRISTOL CREAM
has no meaning in connection with alcoholic beverages or bakery goods. BRISTOL CREAM is
fanciful in connection with alcoholic beverages and bakery goods and a trademark of the highest
order.

Attached to applicant's reply brief are, in relevant part, excerpts from a gazetteer and a

dictionary.

In order for registration to be properly refused under Section 2(e)(2), it is necessary to show that
(1) the mark sought to be registered is the name of a place known generally to the public, and that
(ii) the public would make a goods/place association, that is, believe that the goods for which the
mark is sought to be registered originate in that place. See: In re California Pizza Kitchen, Inc.,
10 USPQ2d 1704 (TTAB 1988), citing In re Societe Generale des Eaux Minerals de Vittel

S.A., 824 F.2d 957, 3 USPQ2d 1450 (Fed. Cir. 1987). Where there is no genuine issue that the
geographical significance of a term is its primary significance and where the geographical place is
neither obscure nor remote, a public association of the goods with the place may ordinarily be
presumed from the fact that the applicant's own goods come from the geographical place named
in the mark. See: In re Handler Fenton Westerns, Inc., 214 USPQ 848 (TTAB 1982).
In the present case, applicant has conceded, as noted above, that Bristol is the name of a place in
England and that it is known generally to the public. Thus, the crux of this appeal centers on the

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
or in part, and in any form, without express written permission, is prohibited except as
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second half of the test set forth in /n re Societe Generale , namely, whether the American
public would make a goods/place association, that is, believe that the goods for which the mark is
sought to be registered originate in that place named in the mark. In re Societe Generale, supra
[3 USPQ2d] at 1452. ["We take the reference to the public to mean the American public because
the Board was well aware that we are not concerned with the public in other

Page 1454

countries . . . Vittel is therefore not primarily geographically descriptive, at least in this country
which is all that matters."]. The burden is on the Examining Attorney to prove that American
purchasers would expect that the cakes identified in the application and intended to be sold under
the mark HARVEYS BRISTOL CREAM have their origin in Bristol, England. The bases for the
Examining Attorney's finding of geographical descriptiveness here are that applicant is located in
Bristol, England (and, thus, Bristol, England is "presumably the origin of the applicant's goods"),
and that, according to Lichine's , cream sherry was developed in Bristol and is now bottled in
Bristol. '

At the outset, we acknowledge that applicant's headquarters are located in Bristol, England, that
applicant's sherry wine was bottled, at one time, in Bristol, and that applicant's cakes are flavored
with applicant's sherry wine sold under the mark HARVEYS BRISTOL CREAM. Applicant
recounts its past connection with Bristol, England as follows (reply brief; p. 4):

HARVEY'S BRISTOL CREAM sherry wines, which provides [sic] flavoring for Applicant's
cakes, were developed and have always been produced in Jerez de la Frontera, Spain. In years
long past, the sherry wines were shipped in casks to Bristol and other places for bottling, after
the sherry wines had been produced in Spain. That practice was solely for economic and tariff
reasons. Under former maritime conditions, bottles of sherry wine would break or disappear
otherwise in transit. Unlike bottling of champagne, in which bottling techniques affect bubbling
and thus quality of goods, bottling of HARVEYS BRISTOL CREAM sherry wines is nothing
more than transferral of the goods from larger containers to smaller ones for the sake of
consumer convenience. Current product literature regarding applicant's sherry wines refers to
Jerez de la Frontera, Spain as

the location for all of Harveys' blending, bottling and distribution. . . . There's [sic] extensive
vineyards, traditional bodegas, and large modern sherry bodegas with the most up-to-date

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
or in part, and in any form, without express written permission, is prohibited except as
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blending and bottling facilities. This is where the world-famous Harveys Bristol Cream originates.
Applicant also submitted the listing for "Bristol" in 7he Columbia Lippincott Gazetteer of the
World. 1n addition to a listing for Bristol, England, there are fifteen listings for domestic places
named "Bristol," including cities in Connecticut and Tennessee, towns in New Hampshire and
Vermont, and a county in Massachusetts. The first and lengthiest listing in the gazetteer is for
Bristol, England, indicating that the city's main industries are shipbuilding and the manufacturing
of shoes, leather, chocolate, tobacco products, aircraft and tires. Bristol, England is described as
an important flour-milling center, and exports from the city include chemicals, cotton, tin, salt,
machinery, petroleum products, chocolate, glass, pottery, soap and leather goods. The listing
makes no mention of either bakery products or sherry wines.

[1] After careful consideration, we find that "Bristol" is not primarily geographically descriptive
when applied to applicant's cakes. The mere fact that applicant's headquarters are in Bristol,
England does not mandate a finding here that a goods/place association should be presumed. See:
Inre Gale Hayman Inc., 15 USPQ2d 1478, 1479 (TTAB 1990). For "Bristol" to be primarily
geographically descriptive of applicant's cakes, Bristol, England would have to be associated with
cakes flavored with sherry wine in such a way that the American public would be likely to
assume that Bristol, England was the place in which these cakes originated. In this connection, in
considering the competing evidence of record, we do not find the excerpt from Lichine's to be
dispositive of the goods/place association issue. We recognize, of course, that the Lichine's
listing states that cream sherry originated in Bristol, England and that some cream sherries,
including applicant's, are bottled there. 6 We wonder, however, how many people in this country
know either of those purported facts. Here, there is nothing in the record that indicates, or even
suggests, that American purchasers would believe that Bristol, England was or is now the place
of production of applicant's cakes flavored with sherry wine (the wine, in point of fact, now being
blended, bottled and distributed in Spain while the cakes are produced in Conshohocken,
Pennsylvania). See: In re Jacques Bernier Inc., 894 F.2d 389, 13 USPQ2d 1725, 1727

Page 1455
(Fed. Cir. 1990). The lone reference work submitted by the Examining Attorney is outweighed

by the other evidence of record which bears on our assessment of the likely reaction of
purchasers if they were to encounter applicant's mark on applicant's goods. Dictionaries and the
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gazetteer make no mention of cream sherry. Applicant's search of "Bristol Cream" in the NEXIS
data base revealed uses of the words only as part of applicant's registered mark. Finally, neither
applicants' sherry wines nor cakes flavored therewith come from Bristol, England; the only
connection appears to be that applicant's headquarters are located there and that applicant's
sherry wine was bottled there at one time. In short, the evidence is insufficient to show that
American consumers are likely to think that Bristol refers to a place where the goods come from.
Applicant's prior registrations which include disclaimers or claims of acquired distinctiveness are
of little moment. We are not privy to the files of those registrations; moreover, the Board is not
bound by any such prior determinations by the Office.

The facts in the present case are to be contrasted with those in In re Nantucket Allserve Inc., 28
USPQ2d 1144 (TTAB 1993), a decision to which the Examining Attorney referred at the oral
hearing. 7 Inthat case NANTUCKET NECTARS was found to be primarily geographically
descriptive of soft drinks. While the applicant's soft drinks were manufactured in Worcester,
Massachusetts, applicant's headquarters and center for research and development were located on
Nantucket. The Board, in reaching its conclusion, relied principally on the labels submitted as
specimens which, in the Board's view, would foster a goods/place association among purchasers.
The labels bore a picture of Nantucket town, making reference to "Faraway Isle" ("Nantucket" is
an Indian word meaning "that faraway island"). In the present case, applicant is headquartered in
Bristol but, as noted above, the cakes are produced elsewhere (Conshohocken, Pennsylvania), as
is applicant's sherry wine (Spain). More significantly, here the involved application is based on an
intention to use and, thus, the Board does not have the benefit of any evidence of actual use, such
as label specimens.

In summary, this refusal fails because no goods/place association in the American public's mind

was established. To the extent that any evidence of record raises a doubt about our conclusion
here, we elect to resolve that doubt in favor of applicant. Then, when the mark is published, any

person who has a legitimate interest in the use of the geographic name claimed by applicant may
file an opposition. Cf. In re Merrill Lynch, Pierce, Fenner, and Smith Inc., 828 F.2d 1567, 4
USPQ2d 1141, 1144 (Fed. Cir. 1987) [on issue of mere descriptiveness, reasonable doubts are
resolved in favor of the applicant, citing In re Gourmet Bakers, Inc., 173 USPQ 565 (TTAB
1972), "on the theory that any person who believes that he would be damaged by the registration
will have an opportunity . . . to oppose the registration of the mark and to present evidence,
usually not present in the ex parte application, to that effect."]. See also: In re Nantucket, Inc.,

Copyright 2006, The Bureau of National Affairs, Inc. Reproduction or redistribution, in whole
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677 ¥.2d 95, 213 USPQ 889 (CCPA 1982) (Nies, J., concurring) ["Protection and registration
of geographic names as marks embodies concepts comparable to those applicable to surnames as
well as to terms which are descriptive of the nature or quality of goods or services."]; and 1 J.T.
McCarthy, McCarthy on Trademarks and Unfair Competition, Section 14.01 (3d. ed. 1994)
["Geographically descriptive terms are placed in the same category as terms that are descriptive
of some quality or feature of [the] goods."].

Decision: The refusal to register is reversed.

Footnotes

Footnote 1. Application Serial No. 74/129,357, filed January 10, 1991, alleging a bona fide
intention to use the mark in commerce. Applicant indicates that it owns Registration No. 300,796
for the mark BRISTOL CREAM for "sherry wine"; Registration No. 1,458,628 for the mark
HARVEYS BRISTOL CREAM and design for "wines"; and others.

- Footnote 2. An Examining Attorney cannot "require” an applicant to claim acquired
distinctiveness and, thus, a failure to comply with such a requirement is not a proper ground for
refusal. Nonetheless, the Examining Attorney viewed the term "Bristol" as primarily
geographically descriptive and, thus, essentially suggested that a Section 2(f) claim be submitted,
no doubt due to applicant's many successful years of use of the same mark in connection with
sherry wines. '

Footnote 3. In the final refusal issued September 30, 1991, the Examining Attorney viewed the
words "Bristol Cream" to be primarily geographically descriptive. However, in considering a
request for reconsideration, the Examining Attorney, in her Office action dated April 7, 1992,
referred to additional evidence submitted by applicant which showed that applicant's sherry sold
under HARVEYS BRISTOL CREAM is produced and bottled in Spain. The Examining

Attorney then went on to refuse registration on the ground that the mark is primarily
geographically deceptively misdescriptive, stating that "applicant's goods do not come from
[Bristol]." In her appeal brief, however, the Examining Attorney frames the issue on appeal as
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being whether the term "Bristol" is primarily geographically descriptive, stating that "appellant's
goods come from the geographical place named in the mark." (Appeal brief, p. 2). So as to clear
up any uncertainty on this point, the Examining Attorney, in response to the Board's inquiry at
the oral hearing, indicated that the final refusal is based on her view that "Bristol" is primarily
geographically descriptive. As a note of interest, we should point out that P.L. 103-182, signed
by the President on December 8, 1993, implemented the provisions of the North American Free
Trade Agreement (NAFTA). The new law, which took effect January 1, 1994, made changes to
the Trademark Act, including changes to Section 2. Section 2(e)(2), as amended, now concerns
marks that are "primarily geographically descriptive" and Section 2(e)(3), as amended, now
concerns marks that are "primarily geographically deceptively misdescriptive." Pursuant to the
NAFTA changes to the Trademark Act, marks that are primarily geographically deceptively
misdescriptive under Section 2 (e) (3) may no longer be registered under Section 2(f). However,
Section 2(f), as amended by the North American Free Trade Agreement Implementation Act,
contains a grandfather clause that permits registration under Section 2(f) of primarily
geographically deceptively misdescriptive marks "which became distinctive of the applicant's
goods in commerce before the date offthe enactment of the North American Free Trade
Agreement Implementation Act."
Footnote 4. Applicant and the Examining Attorney submitted exhibits with their briefs. Some of
these exhibits were not previously made of record. See: Trademark Rule 2.142(d). However, we
~ deem the exhibits to be of record inasmuch as neither applicant nor the Examining Attorney
objected, even at the oral hearing, to the evidence submitted by the other. Their arguments lead
us to believe that they considered these materials to be of record and proper for consideration by
the Board. In any event, with respect to the dictionary and gazetteer materials, the listings therein
comprise matter of which we can take judicial notice. See: B.V.D. Licensing Corp. v. Body
Action Design Inc., 846 F.2d 727, 6 USPQ2d 1719 (Fed. Cir. 1988). See also: Pinocchio's .
Pizza Inc. v. Sandra Inc., 11 USPQ2d 1227 (TTAB 1989).
Footnote 5. These registrations, issued under trademark laws different from the one in the
United States, obviously are irrelevant to our analysis.

- Footnote 6. We note that while applicant's cream sherries were bottled at one time in Bristol,
Lichine's has informed applicant, pursuant to applicant's request, that future editions will have
text indicating that the product is now bottled in Jerez de la Frontera, Spain. We also note that
applicant criticizes, at some length, the general accuracy of Lichine's , describing it as replete
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with misinformation. We would point out that we do not share applicant's characterization of this
reference work. We simply have no way of evaluating applicant's allegations in this regard.
Suffice it to say that applicant's criticisms have played no role in our determination of the merits
of this appeal.

Footnote 7. This decision was issued on August 11, 1993, too late to allow citation thereto in
the briefs.

- End of Case -
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In 1972, Grand Central founder, Gwenyth
Bassetti, joined two friends in opening a
soup-and-sandwich restaurant in the newly
renovated Grand Central Building in Seattle's
Pioneer Square. Their concept was loosely
defined but included making their own bread for
the sandwiches. They called their little restaurant
simply The Bakery. Gwen took on the baking for
the restaurant on the basis of a single summer's
experience running a roadside stand with her
children in the San Juan Islands, which
advertised "Jam, Bread and Vegetables."

After four years Gwen left The Bakery and Seattle
for a new life on a farm, raising sheep, shallots
and children in rural eastern Washington. Her
baking was now focused on providing the daily
bread for a family of six. During a trip to San
Francisco, Gwen discovered the emerging artisan
bread scene and returned home thoroughly inspired to re-create those delicious
loaves. Back at home, she tried spray bottles of water and bricks in her own oven but
didn't get very much further than simple sourdough. It wasn't until she got her hands
on a copy of The Italian Baker by Carol Fields that she began experimenting in
earnest. A few years later, widowed and with children grown, Gwen returned to Seattle
and The Bakery with little doubt where her interest iay: bread.

In June 1989, Gwen joined longtime friend Alan Black in remodeling The Bakery,
which he had recently purchased. They renamed their venture the Grand Central
Baking Company and solicited the help of Thomas Solis to develop the initial recipes
for a line of artisan breads. Gwen found a used Italian hearth oven, hired head baker
Leslie Mackie and began a modest production of about five varieties of "rustic breads."
In November of the first year, The Seattle Times headlined an article, "Run, Don't
Loaf, to the Grand Central Bakery!" Longtime food editor John Hinterberger praised
Grand Centrali's Italian-style Como loaf and lines formed the very next day. What was
already a brisk demand became impossible to supply; and the bakery obviously
needed additional space. Grand Central located 4500 square feet in Seattle's industrial
area, bought a used French hearth oven and started baking more bread. Twelve years
later, Grand Central Baking Company has five retail and wholesale locations in
Portland and Seattle.

Today, joined by a staff that includes tremendously talented bakers and some of
Gwen's children, Grand Central continues to develop and improve its breads and
pastries. Grand Central is proud of the small part that it has played in revolutionizing
the way we eat bread in the Northwest.
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"Good bread saves a lot of cooking, ¥ Gwen likes to say, and after you try Grand
Central bread, we're sure you'll agree.

@ 5 K

Gwan's lds svorking, at the bakery

SEATTLE: 206.768.0320 PORTLAND: 503.232.0575
EMAIL: info@grandcentralbakery.com
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Our Stores
Eastlake Ave.

Pioneer Square
Hawthorne

Irvington
Multnomah
Sellwood

Sellwood Location

7987 SE 13th

Portland, OR. 97202

Phone: 503.546.3036

Fax: 503.546.3037

Hours:

Monday - Friday 7:00 am - 7:00 pm
Saturday & Sunday 7:00 am - 6:00 pm

In a building constructed around the turn
of the century, Grand Central's Sellwood
bakery refiects the historic charm of the
surrounding neighborhood. The cozy 1,500
square-foot bakery seats 15 to 20 people
inside with a friendly family-style table in
the center that can accommodate a large
group or serve as a chance to get to know
your neighbor! Parents will appreciate the
small kids' room in the back complete with
chalkboard, books, toys and child friendly
seating. Outdoor seating along Nehalem
and in front provides even more seating in
the summer months.

Our Sellwood bakery offers the same
artisan breads and delicious seasonal lunch
menu as our other Portland bakeries, along
with a favorite assortment of Grand Central
pastries baked fresh daily on-site. Join
other Grand Central customers in the new
tradition of biking South on the
Springwater Corridor to Sellwood and
visiting the bakery for some well-earned
treats!

http://www.grandcentralbakery.com/store_sell. html
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Interior ot Suthhaod

SEATTLE: 206.768.0320 PORTLAND: 503.232.0575 EMAIL:
info@grandcentralbakery.com
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Our Breads »

Our Pastries
The Bread Box

Where to Find
Our Breads

Grand Central Breads

Retail & Restaraunt Sales Contacts

http://www.grandcentralbakery.com/breads. html

SEATTLE: Gabrielle Moorhead - gabby@grandcentralbakery.com

PORTLAND: Jill McDonald - jill@grandcentralbaking.com

Como Loaf - As one of the Northwest's
original artisan loaves, Grand Central's Como fueled
a bread revolution in Seattle back in 1989. Now a
daily staple in many homes and restaurants, Como
is our most versatile rustic bread. Perfect either as
table bread or sliced for sandwiches, the Como is an
Italian-style white with a golden, nutty crust and
chewy interior.

Ingredients: Unbleached enriched wheat flour,
filtered water, preferment (unbleached enriched
wheat flour, filtered water, yeast) salt.

Corn Loaf - The com
Loaf boasts a crisp crust
and moist interior flavored
with organic stone ground
cornmeal. Use the Corn Loaf
as a low-fat partner to chili
or black bean soup.
Barbecued meats as well as
Southwest and
Mexican-inspired cuisine
welcome generous slices of
the Corn loaf.

Ingredients: Unbleached enriched wheat flour,
filtered water, cornmeal, preferment (unbleached
enriched wheat flour, filtered water, yeast), olive
oil, salt. Available in Portland only.

Peasant - we utilize an old-world style levain
to create this nutty, earthy loaf. Whole wheat and
rye make up 15% of the flour used in the Peasant
Loaf. The fine ground rye we use gives this loaf
great keeping qualities. Great with Italian style red
sauces, or alone with butter and honey.

Ciabatta - our Ciabatta is a combination
of rustic country texture with a subtle buttery
taste. It has a moist, porous interior and crisp
floury crust. Serve it as a table bread with
fragrant olive oil. When sliced lengthwise, the
Ciabatta is a delicious base for sandwiches.

Ingredients: Unbleached enriched wheat
flour, filtered water, preferment (unbleached
enriched wheat flour, filtered water, yeast),
salt.

Fresh Herb Focaccia - A moist
dense dough brushed with olive oil and
sprinkled with fresh, hand-chopped herbs and
cracked pepper.

Ingredients: Unbleached enriched wheat
flour, filtered water, malt, yeast, salt, olive oil,
parsley, scallions, thyme, oregano, sage,
pepper.

Calamata Olive - A sourdough
studded with Calamata olives and fresh
rosemary, this loaf serves as a meal unto
itself. With a substantial, golden crust and
open, moist interior, this loaf has become our
most popular speciaity bread. Top slices of the
Calamata Olive loaf with Brie for an appetizer
or serve it alongside grilled lamb.

Ingredients: Unbleached flour, filtered water,
sour starter (unbleached enriched wheat flour,
filtered water), Calamata olives, salt, fresh
rosemary.

Campagnolo - Dark, moist and mildly
sweet, the Campagnolo contains coarse wheat

-
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Ingredients: Unbleached enriched wheat flour,
filtered water, whole wheat flour, rye flour, salt,
levain. Available in Portland only.

Seeded PicoO - The baguette’s deep fiavor
and chewy interior comes from the preferment as
well as the sweet, caramelized crust. We roil each
baguette in a combination of sesame and poppy
seeds with a smattering of fennel seeds. The seeds
are toasted as the bread bakes, making this tasty
baguette terrific eaten alone or with dips and
spreads.

Ingredients: Unbleached enriched wheat flour,
filtered water, salt, poppy seeds, sesame seeds,
fennel seeds, yeast, cornmeal.

Rustic Baguette - A pit of mait adds a
wonderful nutty flavor to this hand-formed
baguette. The Rustic Baguette's crisp crust holds up
perfectly for fondue and French Dip sandwiches.
Slice our baguette to accompany your favorite pasta
recipe or scatter crisply toasted slices over a Caesar
Salad.

Ingredients: Unbleached enriched wheat flour,
filtered water, malt, yeast, salt.

Challah - challah is the poputar Jewish braided
bread baked on Fridays for the Sabbath. This rich,
honey sweetened loaf is perfect for breakfast.

Ingredients: Unbleached enriched wheat flour,
filtered water, whole eggs, egg yolks, sugar,
vegetable oil, honey, salt, yeast.

Yukon Gold Potato - our Potato loaf has
the earthy sweetness of roasted Yukon Gold
potatoes balanced by a tangy hint of sour. This
moist and tender loaf has a thinner, softer crust
less typical of our line. This loaf rises naturally with
a levain to achieve a chewy texture and rich taste.

Ingredients: Unbleached enriched wheat flour,
filtered water, Yukon Gold potatoes, salt, sour
starter (unbleached enriched wheat flour, filtered
water).

Whole Wheat Loaf - our whole Wheat

http://www.grandcentralbakery.com/breads.html

and rye flours combined with an eight-grain
cereal. A true country loaf, Grand Central's
Campagnolo is the perfect complement to
hearty soups and stews or toasted as a
wonderful base for butter and jam.

Ingredlents: Unbleached enriched wheat
flour, filtered water, preferment (unbleached
enriched wheat flour, filtered water, yeast),
whole wheat flour, rye flour, yellow polenta,
barley, wheat flakes, millet, rice bran, wheat
germ, flax seed, sunflower seeds, honey, salt.

Sourdough - Grand Central's
Sourdough balances a mild sourdough with a
substantial crust and an open, moist interior.
Slice the Sourdough thickly for toast with a
country breakfast or an open-faced fresh crab
sandwich. Hollow out the Sourdough and fill
with spinach dip for a delicious appetizer.

Ingredients: Unbleached enriched wheat
flour, filtered water, sour starter (unbleached
enriched wheat flour, filtered water), salt.

Rosemary Baguette &
Rosemary ROIIS - Fresh Rosemary in
this flavorful baguette makes it a wonderful
companion to light soups and salads. Top
generous portions of the Rosemary Baguette
with sliced garden fresh tomatoes and finish
with olive oil, salt and freshly ground pepper.

Ingredients: Unbleached enriched wheat
flour, filtered water, malt, yeast, salt, fresh
rosemary. Available in Portland only.

Grande Bolo & Chico Bolo
Rolls - Using our famous Como dough, our
uniquely square-shaped Grande Bolo rolls will
elevate your good sandwich or burger to
greatness. Our Chico Bolo rolls are a rounded,
smaller version of the same great taste.

Ingredients: Unbleached enriched wheat
flour, filtered water, preferment (unbleached
enriched wheat flour, filtered water, yeast),
salt, yeast.
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Loaf has a delicate crumb and slightly sweet flavor.
We use a finely ground whole-wheat flour to create
this lighter loaf, and add just a touch of rich
molasses for flavor and color. This loaf is a versatile
sandwich bread- working well with roast beef and
caramelized onions to peanut butter and jelly.

Ingredients: Whole wheat flour, filtered water,
unbleached enriched wheat flour, preferment
(unbleached enriched wheat flour, filtered water,
yeast), vegetable oil, molasses, malt, sait and
yeast. Available in Portland only.

SEATTLE: 206.768.0320 PORTLAND: 503.232.0575
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Our Stores >
Eastlake Ave.
Pioneer Square
Hawthorne

Irvington
Multnomah

Sellwood

Cafe Cuisine
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In addition to hearth baked breads and delicious hand formed pastry, each Grand Central
Cafe offers fantastic food. We feature fresh homemade soups, hearty entree salads and
delicious sandwiches made on our rustic breads. Our cooks start from scratch and make
every effort to choose the best ingredients that reflect the changing seasons.

SEATTLE LOCATIONS

Eastlake Ave

1616 Eastlake Ave East

Seattle, WA, 98102

phone: 206.957.9505 fax:206.957.9508
Monday - Friday 6:30am - 6:00pm
Saturday & Sunday 8am - 4:30pm

The newest addition to Seattle's bakery scene,
Watch pastries coming out of the oven in our airy
bakery cafe. Join friends on our wide patio for a
weekend latte and breakfast.

Pioneer Square 214 1st Avenue South
Seattle, WA, 98104

phone: 206.622.3644 fax:206.622.7381
Monday - Friday 7am - 5pm

Saturday 8am - 4pm

Our original bakery in the historic Grand Central
Arcade. Enjoy hand-made pastries and espresso
by the fireplace or on the cobble-stoned patio.
Also serving grilled sandwiches, fresh soups and
salads.

PORTLAND LOCATIONS

Fremont - New Neighborhood Bakery!
714 N. Fremont

Portland, Oregon 97227

phone: 503.546.5311 fax: 503.546.2567
Monday-Sunday 7:00am-6:00pm

Hawthorne
2230 SE Hawthorne Blvd.
Portiand, OR. 97214
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phone: 503.232.0575 fax: 503.235.6323
Monday - Friday 7:00 am - 7:00 pm

Saturday & Sunday 7:00 am - 6:00 pm

While enjoying hand-made pastries and sipping
espresso at our original Portland bakery,
customers view our bakers in action. Also serving
made-to-order sandwiches and fresh soup daily.
Beautiful kiwi vines shade ample outdoor deck
seating.

Irvington
1444 NE Weidler Street

Portland, OR. 97232
phone: 503.288.1614 fax: 503.288.2738
Monday - Sunday 7:00 am - 6:00 pm

This bright and cheerful location serves grilled
sandwiches, fresh salads and homemade soups in
addition to a full line of our breads and pastries.
Don't miss the incredible pies. This bustling café
offers indoor seating as well as benches and
tables in a sunny courtyard.

Muitnomah

3425 SW Multnomah Blvd.

Portland, OR. 97219

phone: 503.977.2024 fax: 503.977.0308
Monday - Friday 7:00 am - 7:00 pm
Saturday & Sunday 7:00 am - 6:00 pm

Bay windows and a skylit interior lend this bakery
a cozy, cheerful atmosphere. The shady deck has
become a favorite gathering place for Multnomah
Village locals. Made-to-order sandwiches,
handmade pastries and espresso invite customers
to linger longer.

Sellwood

7987 SE 13th

Portland, OR. 97202

phone: 503.546.3036 fax: 503.546.3037
Monday - Friday 7:00 am - 7:00 pm
Saturday & Sunday 7:00 am - 6:00 pm

Visit our coziest bakery in historic Sellwood. A
warm family-style cedar table and a small kids'
room make this a friendly stop for all customers.
Located within easy walking distance to
Sellwood's library and renowned antique shops,
our Sellwood bakery is also a stone's throw from
Portland's charming Springwater Corridor bike
path.

http://www.grandcentralbakery.com/ourstores.html
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