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Opi ni on by Seehernman, Adm nistrative Trademark Judge:

Savisa (Pty) Ltd., a corporation of the Republic of
South Africa, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register SONCP for
“al cohol i c beverages, nanely, wines, distilled spirits and

liqueurs.”! Applicant has stated that “the foreign wording

1 Application Serial No. 78154196, filed August 14, 2002, and
asserting a bona fide intention to use the mark in comerce.
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in the mark translates into English as SUNRI SE.”

Regi stration has been refused pursuant to Section 2(d) of
the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant’s mark so resenbles the mark SUNRI SE, previously
registered for “wine,”? that, if used on applicant’s
identified goods, it is likely to cause confusion or

m st ake or to decei ve.

The appeal has been fully briefed. Applicant did not
request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlnre E 1. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). See also, In re Mjestic
Distilling Conpany, Inc., 315 F. 3d 1311, 65 USPQ2d 1201
(Fed. Cr. 2003).

As a prelimnary matter, we note that in its brief
applicant points to the du Pont factor of the nmarket
interface between applicant and the owner of a prior mark,
and di scusses the effect of a consent. However, applicant
has not provided a consent. Applicant had, on Septenber

30, 2003, advised the Exam ning Attorney that it was

2 Regi stration No. 2134554, issued February 3, 1998; Section 8
affidavit accepted; Section 15 affidavit received.
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“currently entering into negotiations” wth the owner of
the cited registration, and requested that exam nation of
the application be suspended. The Exam ni ng Attorney
denied this request because it was against Ofice policy to
suspend proceedings for this reason prior to the issuance
of afinal Ofice action. After filing its notice of
appeal, applicant did not ask that the Board suspend action
in the appeal proceeding so that applicant could pursue its
negotiations. (Negotiating for a consent agreenment wl|
normal Iy constitute good cause for requesting an extension
of tinme to file an appeal brief.) Instead, applicant
nmerely stated, at page 11 of its 12-page brief, that it was
“currently exchangi ng docunents requisite to the consent to
register,” and that it was placing the Board “on notice
that a consent to registration agreenent nmay be submtted
during the course of the present appell ate proceedings.”
That statenent was obviously not a request for suspension,
and as it was made within the body of the brief, it was not
sufficient to advise the Board that obtaining a consent was
being contenplated. It is further noted that applicant did
not nention any negotiations in its reply brief, which was
filed on Decenber 13, 2004. |In any event, applicant had
nmore than a year fromthe date it advised it was seeking a

consent agreenent (and al nost two years fromthe mailing
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date of the Ofice action refusing registration based on
the registrant’s registration) to obtain a consent
agreenent, and was not able to do so.

Turning to the other du Pont factors, in any
I'i kel i hood of confusion analysis two key considerations are
the simlarities between the marks and the simlarities
bet ween the goods and/or services. See Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24
(CCPA 1976). See also, Inre Dixie Restaurants Inc., 105
F.3d 1405, 41 USPQ@d 1531 (Fed. Cir. 1997).

Here, the goods are, in part, identical. The cited
registration is for wwne, and wine is one of the goods
identified in applicant’s application. Because the goods
are legally identical, they are presuned to travel in the
same channels of trade and be sold to the sanme cl asses of
consuners. These factors, thus, favor a finding of
i kel i hood of confusion.

When mar ks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of likely confusion declines. Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
USPQ2d 1698, 1700 (Fed. Cir. 1992). Here, applicant’s mark
is SONOP, which applicant has stated translates into

English as SUNRISE. SUNRISE is the cited mark. Under the
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doctrine of foreign equivalents, in which foreign words
from common | anguages are translated into English to
determ ne their degree of confusing simlarity to English
word marks, see In re Ness & Co., 18 USPQ2d 1815 (TTAB
1991), the marks are identical in neaning. See also, 3

J.T. McCarthy, McCarthy on Tradenmarks and Unfair

Conpetition, §23.36 (4'" ed. 2001).

W note that, in its brief, applicant nmakes the
statenent that “where a mark has a foreign equival ent
translation it is well-established that the test for
determ ning a |ikelihood of consunmer confusion is ‘whether
there is any likelihood that an appreci abl e nunber of
ordinarily prudent purchasers are likely to be msled, or
i ndeed sinply confused, as to the source of the goods in
question.’”” p. 3. Applicant cites Miushroom Makers, Inc.
v. RG Barry Corp., 580 F.2d 44, 199 USPQ 65 (2d Cr
1978). The internal quoted | anguage is accurately taken
fromthat decision, but the case did not involve the
doctrine of foreign equivalents in any respect; rather,

t hat case invol ved the marks MJSHROOM and MJSHROOVS.

Unl i ke many of the cases involving a consideration of
the doctrine of foreign equivalents in which the Courts and
the Board have found that the foreign word and the English

word are not direct translations, in this case applicant
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does not dispute that the neaning of the marks is
identical. Cf. Inre Sarkli, Ltd., 721 F.2d 353, 220 USPQ
111 (Fed. Cir. 1983). |Instead, applicant argues that,
because SONOP is a word in Afrikaans, an appreciabl e nunber
of Anmerican consunmers would not be famliar with the
transl ati on of SONOP as SUNRI SE.

In support of this position, applicant submtted an
excerpt from TheFreeDi cti onary. com whi ch provides a table
called “Primary Language at Hone (2000)” and which lists
each | anguage, followed by their percentage. Afrikaans is
listed under the category of “Qther West Cernmanic

| anguages,” with the percentage of “0.096%” Applicant
asserts, based on this information, that Afrikaans is “a
| anguage spoken by |l ess than 0.1% of Americans.

We believe that applicant has msinterpreted this table.
It shows percentages of “Primary Language at Hone.” This
reflects the | anguage that is spoken as the primary

| anguage i n peoples’ hones; this is not the sane as
percent ages of Anericans who know a particul ar | anguage.
Thus, people may speak English at home, but may still have
studi ed anot her | anguage at school. O people who have
emgrated to the United States from another country, or

have |ived abroad, or whose parents or relatives are from

anot her country, may be famliar with, or even fluent in, a
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foreign | anguage, but may still speak English as the
primary |anguage in their hones. |In this connection we
note that, with the exception of Spanish, there is no other
| anguage listed in the table that reaches the | evel of even
one percent. For exanple, Italian is listed as the primary
| anguage at hone for 0.384% of Anericans, although in In re
It haca I ndustries, Inc., 230 USPQ 702, 704-05 (TTAB 1986)
the Board stated that “it does not require any authority to
conclude that Italian is a common, major |anguage in the
world and is spoken by many people in the United States.”
Simlarly, Japanese is listed wth a percentage of
“0.182% " but in Matsushita Electric Industrial Co. v.

Nati onal Steel Constr. Co., 442 F.2d 1383, 170 USPQ 98
(CCPA 1971), the doctrine of foreign equival ents was
applied to the Japanese equi val ent of NATIONAL i n Kat akana
characters. The percentage given for “Qther Wst Gernmanic
| anguages” is higher than the percentages of people whose
primary | anguage at hone is, for exanple, Arnenian, Hebrew,
Yi ddi sh, Scandi navi an | anguages, Thai and Hungari an.

The Board has previously found, at least inplicitly,
that words in Afrikaans can fall under the doctrine of
foreign equivalents. Consolidated C gar Corporation v.
Renbr andt Tobacco Corporation (Overseas) Limted, 176 USPQ

159 (TTAB 1972) invol ved the issue of whether OUDE MEESTER
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which in Afrikaans translates as “Od Master,” was |ikely
to cause confusion with DUTCH MASTERS. Although the Board
found that confusion was not likely, it accepted that the
OUDE MEESTER was the equival ent of OLD MASTER, and that it
shoul d be viewed as such for the purpose of conparing the
mar ks.

Mor eover, the information of record in the present
appeal confirnms this view. The Exam ning Attorney has
submtted a report fromthe USPTO translator for “German &
the principal Germanic | anguages: Norwegi an, Dani sh,

Swedi sh, Dutch and Afrikaans.” He states that Afrikaans is
a well -established | anguage, recognized by all of the
advanced and devel oped nations, and is a formof old Dutch.
It “is a European |anguage, and that is why it is famliar
inthe USA.” It is also one of the principal Germanic

| anguages, spoken by nore than 20 mlIlion people. It is
taught in the schools in the Republic of South Africa, and
all road signs there are in Afrikaans as well as Engli sh.
The translator also states that SONOP is the sanme in

Afri kaans as “sonsopgang,”, which becane “zonsopgang” in
Dutch. The word is conposed of “SON' which neans “SUN’ and
a shortened form of OPGANG (AUSGANG in CGerman). Wth his

report the translator has provided materials taken fromthe
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I nternet (WebSearch) which state that Afri kaans is one of
the official |anguages of South Africa.

The World Al manac and Book of Facts, 2004,3 of which we

take judicial notice,?*

states that six mllion people speak
the | anguage, with significant nunbers in ten countries.
The overal|l nunber conpares with the nunber of people who
speak Finnish, Catalan and Slovak, and is larger than the

nunber of people who speak Hebrew, Danish, Sicilian and

Yi ddi sh. Facts about the Wbrld' s Languages: An

Encycl opedia of the Wrld' s Maj or Languages, Past and

Present, °

of which we also take judicial notice, states that
“Afrikaans is the hone | anguage of 6.2 mllion people in
South Africa (out of a total population of about 44 mllion
people). Afrikaans is spoken as a second or third | anguage
by an indeterm nate but very |large nunber of Bl ack South
Africans (who speak Bantu | anguages), Asians, and Engli sh-
speaking Wiites. Afrikaans is the first |anguage of about
152, 000 speakers in Nam bia. .it remains the dom nant

lingua franca of Nam bia's total popul ation of about 1.6

mllion.” p. 4.

® MGeveran, W., editorial dir., © 2004.

* The Board may take judicial notice of standard reference
works. Sprague Electric Co. v. Electrical Wilities Co., 209
USPQ 88 (TTAB 1980).

® Garry, J. and Rubino, C., eds., © 2001
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Because Afrikaans is taught in the schools, it is
reasonabl e to conclude that, although not their primry
| anguage, nost Engli sh-speaking South Africans would be
famliar with the Afrikaans | anguage, and would be able to
translate a relatively sinple word such as SONOP as
SUNRI SE. Further, those English speakers who are famliar
with Dutch are likely to be able to understand that SONOP
means SUNRI SE.

As a nodern | anguage of a very large country, as well
as a mgjor |anguage of five other countries, we do not view
Afri kaans as obscure. People fromthe Republic of South
Africa are likely to emgrate to or visit the United
States, and obviously the English-speaking people fromthat
country woul d not encounter a |anguage barrier here. In
di scussing a reason for the doctrine of foreign
equi valents, in the context of descriptive or generic
terns, the Second Circuit said that it rests on the
assunption that “there are (or soneday wll be) custoners
in the United States who speak that foreign | anguage.
Because of the diversity of the population of the United
States, coupled with tenporary visitors, all of whomare
part of the United States marketplace, comerce in the

United States utilizes innunerable foreign | anguages.”

10
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O okayama Co. v. Wne of Japan Inport Inc., 175 F.3d 266,
50 USPQ2d 1626, 1629 (2d Cir. 1999).

Accordi ngly, because Afrikaans is a nodern | anguage
whi ch is not obscure, and because there is no dispute that
SONCP neans SUNRISE, we find that the doctrine of foreign
equi val ents applies, and that the marks shoul d be
considered the sanme in neaning. It is because of this
identical neaning that the du Pont factor of the simlarity
of the marks favors a finding of |ikelihood of confusion.
As an additional point, however, we note that there is sone
phonetic simlarity between the marks as well, with the
initial syllable in each mark bei ng pronounced the sane.
Moreover, the cited mark SUNRISE is an arbitrary mark for
w ne, and there is no evidence of any third-party use of
this or simlar words for the goods at issue. Accordingly,
this factor also favors a finding of Iikelihood of
conf usi on.

Appl i cant argues that the du Pont factor of
“condi tions under which and buyers to whom sal es of
applicant’s goods are made” preclude confusion. It is
applicant’s contention that its goods “are purchased by
sophi sticated consuners who purchase the goods only after
maki ng a careful selection. Consuners purchasing either

Appel |l ant’ s goods or wine in general are particularly

11
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concerned with product quality and readily recogni ze
differentiati ons between conpeting brands.” Brief, p. 8.
Anmong t hese concerns, according to applicant, is the
geographic |l ocation where the wne is nade.

The problemw th applicant’s argunment is that its
goods, and those of the registrant, are identified solely
as “wne.” Thereis nolimtation in the identifications
as to the price or the type of custoners or the channels of
trade. Thus, we nust deem applicant’s and the registrant’s
goods to be sold through all channels of trade that are
appropriate for the sale of wine, and to all appropriate
cl asses of custoners. Wne is bought by the general
public. Sonme purchasers may well be sophisticated
consuners who purchase wine only after nmaking a carefu
sel ection. However, w ne purchasers nmay al so be people
W t hout a great know edge of wi ne, who sinply want a bottle
to acconpany a neal, or buy jug wine for a party or to make
punch, or would like to bring a bottle of wine as a hostess
gift. For such consuners, wne may very well be an inpul se
pur chase, made w thout a great deal of thought or
del i beration, and wi thout regard to the geographic origin
of the w ne.

Appl i cant has argued that the wine reviews it has

submtted indicate that wine originating from Sonop W ne

12
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Farmis known for its quality. Excerpt for one excerpt,
all of the reviews nmade of record by applicant are from
foreign websites: the United Kingdom the Netherlands (in
Dutch) and the Cocos Islands (in Gernman). Even those
peopl e who are famliar with applicant’s SONOP wi ne from
its sales or pronotional efforts abroad and know that it is
made in South Africa are likely to believe, upon
encountering the mark SUNRI SE on identical goods in the
United States, that applicant is using the English
translation of its mark in marketing its wine in the United
States. O such consuners may believe that applicant has
adopted the English version of its SONOP mark for wines it
makes in the United States. |In either event, consuners are
likely to believe that there is a connection or sponsorship
bet ween the maker of SONOP wi ne and SUNRI SE wi ne.

Finally, to the extent that there is any doubt on the
i ssue of |ikelihood of confusion, we follow the well-
established principle that such doubt nust be resolved in
favor of the registrant and prior user. Inre
Pneumat i ques, Caoutchouc Manufacture et Plastiques Kl eber-
Col onmbes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

Deci sion: The refusal of registration is affirned.
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