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EXAMINING ATTORNEY'S APPEAL BRIEF 
 

FACTS 

 On November 14, 2007, Applicant submitted an application based on Section 

1(b), 15 U.S.C. §1051(b), for the trademark GEORGE & CO. GAMES SINCE 1919 and 

design for a wide variety of goods and services classified in International Classes 9, 28, 

35 and 41.  In the first Office Action, the Examining Attorney required a disclaimer of 

the descriptive wording and a proper listing of the goods and services along with the 

required fees because Applicant had listed the goods and services in a single class and 

submitted an application fee for only one class.  Applicant subsequently amended the 

goods to a variety of computer games in class 9 and the following goods in class 28: 

“dice games; party games; video games, namely arcade-type electronic video games, 

coin-operated video games; and board games featuring specially marked dice and chips.” 

 On December 23, 2008, the proposed mark was published for opposition for the 

amended goods.  Applicant filed a request to divide the goods in classes 9 and 28 into 



separate applications and simultaneously filed a Statement of Use for the remaining 

goods in Class 28, specifically, “video games, namely, arcade-type electronic video 

games”.1   The other goods in class 28 were deleted.   

 On April 6, 2011, the Examining Attorney issued an Office Action refusing the 

specimens because they did not show use of the mark on the goods identified in the 

Statement of Use.  Applicant responded to the refusal with arguments and evidence but 

the refusal was made Final.  Applicant requested reconsideration of the refusal and 

submitted substitute specimens.  The Examining Attorney denied the reconsideration 

request because the substitute specimens consisted of pictures of the same product that 

was originally submitted as well as three pictures of a class 9 downloadable program 

from a mobile app store.  This appeal now follows. 

 

ARGUMENTS 

I. Applicant’s Specimens Do not Show Use of the Mark on the Identified Goods 

According to the Definition of Video Game.  

 With the statement of use, Applicant submitted two specimens showing use of the 

proposed mark on packaging for an “Electronic Hand-Held Game.”  (March 10, 2011 

specimens).  There are three numbered instruction points on the packaging.  Under 

instruction point number 1, the specimen states, “[i]t’s time to play LCR, the fast paced 

electronic dice game.”  (March 10, 2011 specimens).  Nowhere on any of the specimens 

is the game identified as a video game.  The Examining Attorney has refused the 

specimens, in part, because they do not show use of the mark on a video game.   

                                                 
1 The parent application Serial No. 77325034 was subsequently approved for registration by the Examining 
Attorney for the applied-for goods in class 9.   



 A statement of use must include a specimen showing the applied-for mark in use 

in commerce for the goods specified in the statement of use.  Trademark Act Sections 1 

and 45, 15 U.S.C. §§1051, 1127, 37 C.F.R. §§2.56(a), 2.88(b)(2); TMEP §§904, 

1109.09(b).  Applicant’s goods are specified as “video games”.  A video game has been 

defined as “[a]n electronic or computerized game played by manipulating images on a 

video display or television screen,” or “any of various games that can be played by using 

an electronic control to move points of light or graphical symbols on the screen of a visual 

display unit.”  (May 25, 2011 Office Action, p. 9) (Emphasis added).   

 The goods identified in Applicant’s specimens do not identify a game played on a 

video screen where graphical images are manipulated or controlled by the user in order to 

play the game.  Instead, the goods identified therein show a dice game that is played with 

off screen with actual chips or some other form of tangible betting medium distributed to 

users around a table or some other similar surface.  The hand-held electronic component 

with a small LCD screen that vertically displays “how the dice fall” after pressing a 

button and shaking the component simply constitutes the dice component of the game.  

(March 10, 2011 specimens, step 3).  The images on the small screen, which identify only 

the letters on the dice, specifically “L”, “C”, or “R” for left, center or right, cannot be 

manipulated or controlled by the user.  Moreover, this type of limited digital display 

would not be considered “video” within the definition of video game, especially since a 

significant portion of the game – moving the chips or betting medium from player to 

player or to the center of the table – occurs off screen.   

 In the Final Action dated May 25, 2011, the Examining Attorney provided 

additional evidence of the definition of the term “video game”.  (See Exhibit 2 of Final 



Action).  An article from an on-line Encyclopedia of Children’s Health defines video 

games as “electronic, interactive games known for their vibrant colors, sound effects and 

complex graphics.”  (Final Action, p. 12).  In further describing video games, the article 

states, “[t]he child then manipulates a joystick or controller to control the actions of a 

character or series of characters as the characters face obstacles displayed on the screen.”  

(Emphasis added).  In its brief, Applicant claims that the Examining Attorney’s argument 

that the goods are not interactive and cannot be manipulated by the user is “just patently 

false” and “utterly false”.  (Brief at 5, 6).  However, Applicant has not stated how the 

“video” aspect of the game is interactive, namely, “allowing or relating to continuous 

two-way transfer of information between a user and the central point of a communication 

system, such as a computer or television,”2 or how the “video” can be manipulated or 

controlled by the user.  As can be seen by Applicant’s specimens, the goods do not 

contain any type of joystick or controller, and the user cannot control or manipulate the 

objects on the screen.  Moreover, the digital dice readout is far too small for any type of 

manipulated or controlled video action game.  Consequently, the goods are not within the 

accepted definitions of “video game” and the evidence indicates that the typical video 

game consumer would not consider the goods to be a video game, particularly an arcade-

type video game as discussed below. 

 

II. Applicant’s Specimens Do Not Show Use of the Mark on the Goods in the 

Statement of Use According to Consumer Perception of an Arcade-Type Video 

Game. 

                                                 
2 Collins English Dictionary – Complete and Unabridged.   



 In the statement of use, Applicant’s goods are further narrowed from “video 

games” to “arcade-type electronic video games” in International Class 28.  Not only do 

Applicant’s specimens fail to show use of the mark on a video game, but they also do not 

show use of the mark on any type of game that would be considered “arcade-type”.  

Consequently, the identification of the goods as arcade-type video games is misleading 

and inaccurate.  

 In the Final Refusal dated May 25, 2011, the Examining Attorney provided 

definitions for “arcade game” identified as Exhibit 3 in the attachments.  In an article 

from Wikipedia.com, under the heading “Technology”, the author states, “[a]rcade games 

frequently have more immersive and realistic game controls than either PC or console 

games, including specialized ambiance or control accessories.”3   (Final Action, p. 22).  A 

definition from Webopedia.com further defines “arcade game” as “[a] type of game genre 

that is a fast-paced action game requiring hand-eye coordination skill to play.”  (Final 

Action, p. 25). 

 It is clear from Applicant’s specimens that the goods consisting of an “electronic 

dice game” do not include realistic game controls, specialized ambiance or control 

accessories and do not require any type of hand-eye coordination and skill to play.  

Applicant’s game is played by merely pressing and holding down a button to “roll” the 

dice.  This would not be considered realistic and immersive game controls.  And the 

                                                 
3 Articles from the online Wikipedia® encyclopedia may be used to support a refusal or 
requirement, provided the applicant has an opportunity to rebut such evidence.  See In re 
IP Carrier Consulting Grp., 84 USPQ2d 1028, 1032 (TTAB 2007); TBMP §1208.03; 
TMEP §710.01(b). 
 
 



extremely small digital screen that shows the letters on the dice creates little if any 

specialized ambiance or, for that matter, even a type of video.   

 Further, the specimens identify the name of the game as “LCR Left Center 

Right”.  In Exhibit 4 attached to the Final Action dated May 25, 2011, the Examining 

Attorney submitted Internet evidence of descriptions of Applicant’s game “LCR” and 

how it is played.  (Final Action, pp. 27-31)  An article from toycrossing.com describes 

LCR as “a very simple game” that is “played with three dice and a handful of chips.”  

(Final Action, p. 28).  The article further states, “the fact is in L-C-R there is little 

strategy involved.  Once a player sits in on a game, the outcome is left entirely to the 

three dice.”  Google Products identifies Applicant’s game as a “dice game using specially 

imprinted dice and the betting medium of your choice.”  (Final Action, p. 30).  Clearly, 

this does not describe an action game requiring hand-eye coordination or skill typically 

associated with a video game much less one that is played on a video console.  One of 

Applicant’s substitute specimens submitted with the August 30, 2011 Request for 

Reconsideration, consisting of packaging for the same hand-held electronic dice 

component, states, “NOW LEFT CENTER RIGHT Dice Game Goes Electronic!”  The 

packaging for the substitute specimen includes chips for use as a betting medium.  

Applicant’s product is clearly a table dice game based solely on luck which is provided 

with a hand-held electronic dice component that is non-interactive, wherein the bulk of 

the game interaction happens off-screen.  In fact, Applicant has previously registered its 

mark LCR for the same product identified as “[h]and held units for playing electronic 

games other than those adapted for use with an external display screen or monitor,” in 

Class 28.  (Final Action, May 25, 2011, p.33).  There is nothing in the record that 



indicates that consumers would consider the hand held unit for playing a table dice game 

an arcade-type video game with specialized controls requiring hand-eye coordination to 

play on a video screen.   

 As further evidence of consumers’ understanding of the meaning of “arcade-type 

video games”, the Examining Attorney submitted several examples of arcade video 

games in addition to websites using the wording “arcade-type video games”.  (Final 

Action, May 25, 2011, Exhibit 6, pp. 35-67).  The evidence identifies arcade games as 

large stand-alone video game machines with a large video screen and a variety of 

controllers for input and interaction.  This evidence supports the definitions of “arcade 

games” in the record.  The evidence also identifies “arcade-type video games” that may 

be played on a computer.  (Final Action, May 25, 2011, pp. 60-61).  This is consistent 

with the definition of arcade games from Wikipedia.com.  “Games on consoles or PCs 

can be referred to as ‘arcade games’ if they share these qualities or are direct ports of 

arcade titles.”  (Final Action, May 25, 2011, p. 23).  However, the software for playing 

these types of arcade-type video games would be included in class 9 and would not be 

acceptable for stand-alone goods in class 28.   

 Applicant argues that the wording in its identification was found to be acceptable 

and “the burden is upon the Examining Attorney to explain why the goods fail.”  (Brief at 

6).  This statement is incorrect.  “An identification is unacceptable if it is inconsistent 

with the goods or services indicated by the specimens, or if the ordinary meaning of the 

identification language is at variance with the goods or services evidenced by the 

specimens or any other part of the record.”  TMEP §1402.05.  Upon submission of the 

statement of use and specimens of use, the Examining Attorney found the identification 



to be inconsistent with the specimens based on the ordinary meaning of “arcade-type 

video games” as evidenced by the definitions provided and the evidence of consumers’ 

perception of “arcade-type video games” as it is used in commerce.  Consequently, the 

identification is inaccurate and misleading and Applicant has not fulfilled its requirement 

to provide specimens showing use of the mark for the goods indentified in the 

application.  Trademark Act Sections 1 and 45, 15 U.S.C. §§1051, 1127, 37 C.F.R. 

§§2.56(a), 2.88(b)(2); TMEP §§904, 1109.09(b).   

 Applicant further argues that it provided evidence of “arcade-type” games 

“attached to its brief of May 16, 2011.”  (Brief at 7).  The evidence emphasizes the clear 

difference between Applicant’s hand-held dice component that merely displays the letters 

of the dice and actual interactive video games with a true video screen and controller 

where the images on the screen can be manipulated by the user.  Additionally, whether 

Applicant’s game could be taken into an arcade to play is not relevant to whether it is 

within the definition or ordinary meaning of an “arcade-type video game.”   

 On August 30, 2011, Applicant submitted additional specimens including 

different pictures of the same packaging of the hand-held dice component submitted with 

the statement of use.  The pictures of the packaging were rejected for the same reasons as 

the originals.  Specimens 6, 7 and 8 are also unacceptable because they identify 

downloadable mobile applications that would be classified in class 9 and not a stand-

alone arcade type video game in class 28.  Consequently, Applicant has not provided 

evidence of use in commerce for “video games, namely, arcade type electronic video 

games” in International Class 28. 

 



CONCLUSION 

 Applicant’s specimens are not acceptable because they do not show use of the 

mark in commerce on the goods identified in the application, namely, an arcade-type 

electronic video game in International Class 28.  Trademark Act Sections 1 and 45, 15 

U.S.C. §§1051, 1127, 37 C.F.R. §§2.56(a), 2.88(b)(2); TMEP §§904, 1109.09(b).  

Applicant’s hand-held electronic dice game is not within the definition of “video game” 

because it does not contain a video feature with specialized controls, is not interactive, 

and cannot be manipulated by the user.  Additionally, the specimens do not identify an 

arcade type video game based on the ordinary meaning of the wording.  Therefore, the 

refusal of the application for failure to show use in commerce on the goods identified in 

the application should be affirmed. 
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