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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO) 
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION 
 

    APPLICATION SERIAL NO. 77981611 
 
    MARK: GEORGE & CO. GAMES SINCE 1919  
 

 
          

*77981611*  
    CORRESPONDENT ADDRESS: 
          JENNIFER L. WHITELAW  
          WHITELAW LEGAL GROUP  
          3838 TAMIAMI TRL N FL 3 
          NAPLES, FL 34103-3590  
            

  
 
 
GENERAL TRADEMARK INFORMATION: 
http://www.uspto.gov/main/trademarks.htm 
 
 
 

    APPLICANT:   George & Company, LLC  
 

 
 

    CORRESPONDENT’S REFERENCE/DOCKET NO:    
          N/A          
    CORRESPONDENT E-MAIL ADDRESS:   
           usptomail@whitelawfirm.com 

 

 
 

REQUEST FOR RECONSIDERATION DENIED 
 
ISSUE/MAILING DATE: 9/6/2011 
 
 
The trademark examining attorney has carefully reviewed applicant’s request for 
reconsideration and is denying the request for the reasons stated below.  See 37 C.F.R. 
§2.64(b); TMEP §§715.03(a), 715.04(a).  The requirement(s) and/or refusal(s) made final 
in the Office action dated May 25, 2011 are maintained and continue to be final.  See 
TMEP §§715.03(a), 715.04(a). 
 
In the present case, applicant’s request has not resolved all the outstanding issue(s), nor 
does it raise a new issue or provide any new or compelling evidence with regard to the 
outstanding issue(s) in the final Office action.  In addition, applicant’s analysis and 
arguments are not persuasive nor do they shed new light on the issues.  Accordingly, the 
request is denied. 
 
Applicant has submitted substitute specimens in an attempt to overcome the Final refusal 
that the specimens do not show use with the goods specified in the application, namely, 
“[v]ideo games, namely, arcade-type electronic video games.”  The substitute specimens 
do not overcome the refusal.  Applicant states that specimens 1, 2, 3 and 4 are packaging 
of the goods.  Specimens 2 and 3 are pictures of the mark on the back side of the 
packaging.  Specimens 5, 6 and 7 are splash screens from downloadable software.  The 
splash screens are not acceptable specimens to show use of the mark on the goods 
identified because downloadable game software from an app store is a different type of 



product that identifies goods in class 9.  See attached page from the ID Manual.  The 
specimens consisting of pictures of packaging are essentially the same specimens that 
were rejected previously.  The refusal is continued.   
 
Applicant argues that the Examining Attorneys own statement regarding Pac-man® and 
Asteroids® being video games played on a video screen support Applicant’s position that 
its goods satisfy both criteria.  Applicant even goes so far as to state, “[i]t is therefore 
undisputable fact that the specimens submitted in this application show an arcade-type 
video game.”  Whether the specimens in the application are acceptable is clearly 
disputable.  Nowhere in the final refusal did the Examining Attorney state that these 
items would be acceptable for “arcade-type” video games merely because they are hand-
held versions of an original arcade game.  The Examining Attorney used Applicant’s 
examples because of the clear difference in those “video games” that are clearly within 
the definition of “video games”, namely, games played entirely on a display screen such 
as a television or computer display that is interactive, i.e., the points of light or graphic 
symbols on the screen can be manipulated by the user.  Applicant’s product, based on the 
packaging specimens and the evidence submitted by the Examining Attorney is an 
electronic version of a table dice game where chips are passed to other players.  (See first 
substitute specimen with chips attached).  Applicant’s game is not interactive and cannot 
be manipulated by the user through skill or strategy.  The hand-held device is merely 
used in place of dice and is based purely on luck by pressing the button on the device and 
shaking it.  The specimens state “Just Shake to Play”.  The display screen can only 
display the readout of how the dice fall and the players’ scores.  This clearly would not be 
considered “complex graphics” within one definition of “video game” submitted with the 
Final Refusal.  (See Exhibit 2 of Final Action).  Consequently, it would not be viewed as 
a “video game”.  Identifying Applicant’s product as a “video game” merely because it 
has a digital readout is clearly misleading.   
 
Moreover, the evidence submitted with the Final Action shows that Applicant’s goods are 
far from the stand-alone “arcade-type” games classified in class 28.  (See attached page 
from ID Manual).  Consequently, the identification is misleading and deceptive.     
 
The filing of a request for reconsideration does not extend the time for filing a proper 
response to a final Office action or an appeal with the Trademark Trial and Appeal Board 
(Board), which runs from the date the final Office action was issued/mailed.  See 37 
C.F.R. §2.64(b); TMEP §§715.03, 715.03(a), (c).   
 
If time remains in the six-month response period to the final Office action, applicant has 
the remainder of the response period to comply with and/or overcome any outstanding 
final requirement(s) and/or refusal(s) and/or to file an appeal with the Board.  TMEP 
§715.03(a), (c).  However, if applicant has already filed a timely notice of appeal with the 
Board, the Board will be notified to resume the appeal when the time for responding to 
the final Office action has expired.  See TMEP §715.04(a). 
 
If the applicant has any questions, please telephone the assigned examining attorney.  
Thank you. 



 
  /Michael Webster/ 

 
Michael Webster 
Examining Attorney  
USPTO Law Office 102 
571-272-9266 
michael.webster@uspto.gov 
 

 
 



 



 


