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UNITED STATES PATENT AND TRADEMARK OFFICE 
 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
  
Serial No.:  77/648337 
 
Mark:  FUSION FOAM 
 
Law Office:  117 
 
Applicant: Wright Medical Technology, Inc. 
 

APPLICANT’S APPEAL BRIEF 
 
Applicant appeals the Trademark Examining Attorney’s refusal to register the trademark 

“FUSION FOAM” on grounds of descriptiveness. 

FACTS 

Applicant is a leading orthopedic device company. Applicant is engaged exclusively in 

the manufacture and sale of orthopedic implants, primarily for use in hips, knees, upper and 

lower extremities, and bone augmentation. Applicant sells its products and services exclusively 

to orthopedic surgeons. 

Applicant filed this application on January 13, 2009, seeking to register FUSION FOAM 

in International Class 5. Applicant’s statement of goods states: 

Surgical implant material for promoting fusion of bone comprising collagen in the 
form of human allograft tissue 

 
Applicant is in the process of developing the product in question. Applicant is therefore 

unable to allege use at this time, and consequently is also unable to move this mark to the 

supplemental register. The Examining Attorney requested information about the goods in the 

form of fact sheets, instruction manuals, or advertisements, but unfortunately such materials are 

not yet available. Applicant believes that the product, when available, will have physical 

characteristics somewhat like those of a sponge. The goods will be used in connection with bone 
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fusion procedures. The words “FUSION FOAM” have no current significance in the context of 

the goods and the relevant trade (orthopedic surgery). 

A non-final Office Action issued on March 14, 2009, refusing to register on grounds of 

descriptiveness. Applicant filed a response on September 14, 2009, submitting the arguments and 

evidence relied on in this appeal. A final refusal issued on September 29, 2009.  

 

ARGUMENT 

Applicant requests reconsideration on grounds that the composite mark “FUSION 

FOAM” evokes a new commercial impression that is sufficiently unique to place the mark in the 

suggestive category. While applicant appreciates the overriding concern of preventing a 

monopoly on the use of a descriptive term absent proof of secondary meaning, applicant 

respectfully suggests that the composite mark at issue is a suggestive mark. Applicant’s 

composite mark has never been used in the relevant field (orthopedic surgery), the mark suggests 

rather than tells something about the goods in question, and the record furnishes no evidence that 

relevant consumers, upon seeing the mark, would immediately think of an “implant material for 

promoting fusion of bone.”  

Suggestive marks are those that, when applied to the goods or services at issue, require 

imagination, thought, or perception to reach a conclusion as to the nature of those goods or 

services. Thus, a suggestive term differs from a descriptive term, which immediately tells 

something about the goods or services. See In re Shutts, 217 USPQ 363 (TTAB 1983) (SNO-

RAKE held not merely descriptive of a snow-removal hand tool). A mark comprising a 

combination of merely descriptive components is registrable if the combination of terms creates 

a unitary mark with a unique, non-descriptive meaning, or if the composite has a bizarre or 
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incongruous meaning as applied to the goods. See In re Colonial Stores Inc., 394 F.2d 549, 157 

USPQ 382 (C.C.P.A. 1968) (SUGAR & SPICE held not merely descriptive of bakery products); 

In re Shutts, 217 USPQ 363 (TTAB 1983) (SNO-RAKE held not merely descriptive of a snow 

removal hand tool); TMEP 1209.03(d). In this case, applicant believes that its composite mark 

creates a unitary mark with a unique, non-descriptive meaning in the medical field. 

To the best of applicant’s knowledge, “FUSION FOAM” is an arbitrary combination of 

terms that together have no current descriptive meaning in the orthopedic field. The term 

“FUSION” is a medical term that is admittedly descriptive of surgical procedures that are used to 

fuse bones together. However, the term “FOAM” has no inherent meaning in the orthopedic 

field, and particularly in connection with the fusion of bones. Admittedly, the term “FOAM” is 

descriptive of a desired characteristic of applicant’s contemplated product. However, it is 

important to note that there is nothing about the term “foam” that links the term to bone fusion 

procedures.  

On its face, there is nothing about the composite mark “FUSION FOAM” that would lead 

relevant consumers (in this case, orthopedic surgeons) to logically or inevitably conclude that the 

mark describes an “implant material for promoting fusion of bone.” Instead, because the mark 

does not mention “bone,” it takes imagination, thought, or perception to make the connection. To 

some consumers, the mark may suggest a foam-like product that fuses something, but that 

something could be plastic, metal, wood or any of a variety of materials. To others, “FUSION 

FOAM” may suggest a product that “fuses foam,” which in fact is not a characteristic, feature or 

property of the contemplated product. Importantly, there is nothing in the composite mark itself 

that directly indicates that it is referring to the fusion of bones (as opposed to say a descriptive 

phrase such as “BONE FUSING FOAM”). Rather, an inference must be drawn by the consumer. 
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To orthopedic surgeons, FUSION FOAM will hopefully suggest that applicant’s 

contemplated product could be used to fuse bone. However, in applicant’s view it is precisely 

this subtle, understated characteristic of the composite mark that puts it in the suggestive rather 

than descriptive category. The situation would be entirely different if orthopedic surgeons were 

currently using “fusion foam” or some variation thereof as a descriptive term, but to the best of 

applicant’s knowledge, the combination “fusion foam” is not currently used in the orthopedic or 

broader medical fields. The Commissioner has presented no evidence to the contrary. As such, 

applicant submits that the combination of terms creates a unitary mark that does not inherently 

describe the goods or features thereof, but instead suggests, with the application of imagination, 

thought, or perception, an “implant material for promoting fusion of bone.” 

In the Final Office Action, the Examining Attorney takes the view that in the context of 

applicant’s implant material, the word “fusion” means “the act of uniting two or more bones of a 

joint” or “the joining into a single entity”. The Examiner further takes the view that the word 

“foam” means “a material in a lightweight cellular form resulting from introduction of gas 

bubbles during manufacture” or “something resembling foam.” While applicant does not object 

to these definitions, applicant does not agree with the Examining Attorney’s resulting conclusion 

that the words “fusion foam” therefore immediately inform consumers that implants are a foam 

material and are used for fusing bone segments. In fact, this reasoning, while superficially 

appealing, is a form of hindsight reconstruction in which applicant’s statement of goods is used 

to import a descriptive characteristic into the trademark itself. The question is whether an 

orthopedic surgeon, upon seeing the composite mark “FUSION FOAM,” would immediately 

think of goods used for bone fusion procedures. There is no evidence whatsoever that this would 
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be the case. For the reasons discussed above, there is reason to believe that it would in fact take 

some degree of imagination, thought or perception to make the connection.  

In the Final Office Action, the Examining Attorney takes the view that applicant does not 

articulate or show evidence of a unique, non-descriptive meaning or commercial impression 

created by the combination, and concludes that in the absence of such a meaning or connotation, 

the combination is as descriptive as its components. Applicant disagrees on two grounds. First, 

applicant does not believe that a prima facie showing has been established, since there is no 

evidence that an orthopedic surgeon, upon seeing the composite mark, would immediately think 

of an “implant material for promoting fusion of bone.” Second, for the reasons discussed above, 

applicant has articulated an evidentiary basis for finding a unique, non-descriptive meaning. As 

discussed above, the composite mark FUSION FOAM is not used by orthopedic surgeons and 

does not mention the goods in question, and it therefore requires some degree of imagination, 

thought or perception in order to draw the requisite inference as to the goods in question. 

In the Final Office Action, the Examining Attorney further takes the view that contrary to 

applicant’s contention, each term retains its descriptive significance in the combination, citing In 

re Tower Tech, Inc., 64 USPQ2d 1314 (TTAB 2002) (holding SMARTTOWER merely 

descriptive of “commercial and industrial cooling towers and accessories therefor, sold as a 

unit”); In re Sun Microsystems, Inc., 59 USPQ2d 1084 (TTAB 2001) (holding AGENTBEANS 

merely descriptive of “computer software for use in development and deployment of application 

programs on a global computer network”); In re Putman Publishing Co., 39 USPQ2d 2021 

(TTAB 1996) (holding FOOD & BEVERAGE ON-LINE merely descriptive of news and 

information service for the food processing industry); In re Copytele, Inc., 31 USPQ2d 1540 

(TTAB 1994) (holding SCREEN FAX PHONE merely descriptive of facsimile terminals 



6 
 

employing electrophoretic displays); In re Entenmann’s, Inc., 15 USPQ2d 1750 (TTAB 1990) 

(holding OATNUT merely descriptive of bread containing oats and hazelnuts), aff’d per curiam, 

928 F.2d 411 (Fed. Cir. 1991). Applicant will not deny that the present application falls close to 

the intersection between descriptiveness and suggestiveness. However, in applicant’s view, the 

present case differs from the above cited cases because applicant’s composite mark FUSION 

FOAM does not describe an “implant material for promoting fusion of bone,” but rather merely 

suggests, upon reflection, that the product could be used for that purpose. 

CONCLUSION 

Applicant respectfully suggests that the composite mark at issue is a suggestive mark, for 

the reasons set forth above. Accordingly, applicant respectfully requests that the Trademark Trial 

and Appeal Board reverse the refusal and allow applicant’s mark to be published for opposition. 

If any fees or credits are due, the Commissioner is authorized to charge or deposit them 

to Deposit Account No.  502795. 

Respectfully submitted, 
 
      /Shawn D. Sentilles/ 
      _______________________________ 
      Shawn D. Sentilles, Reg. No. 38,299 
      WRIGHT MEDICAL TECHNOLOGY, INC. 
      (USPTO Customer No. 37902) 
      5677 Airline Road 
      Arlington, TN 38002 
Dated: May 24, 2010    Telephone: 901-867-4314 
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