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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

APPLICANT: CROSSTEX INTERNATIONAL
MARK: DERMA CARE SYSTEM
SERIAL NO.: 76/483,798
FILED: JANUARY 17,2003
NOTICE OF APPEAL

Hon. Commissioner of Patents
and Trademarks
Washington, DC 20231
Sir:
Applicant appeals the final refusal of August 28, 2003.
Applicant requests that the appeal fee of $100 prescribed by 37 CFR 2.6(a)(18) be charged

to deposit account 01-1174.

APPEAL BRIEF

Applicant seeks registration on the Supplemental Register of the mark DERMA CARE
SYSTEM for “Educational services, namely, conducting classes and workshops in the field of
infection control”.

As a specimen of use, applicant made of record a document entitled “Hand protection for
every situation” and also made of record a Declaration of its vice president that said entitled

document was timely used in commerce and was actually distributed as course materials in

connection with conducting classes and workshops in the field of infection control.” (underlining

added).



Precisely because the entitled document “consist of course material” the examining attorney
argues the document is unacceptable as evidence of actual service mark use, repeating a position
taken in a companion application Ser. No. 76/351,049 and decided in a disposition of the TTAB
dated 18 Dec 2002. The TTAB disposition is annexed for the Board’s convenient reference hereto,
and was cited to the examining attorney in & Reply to the Office Action of 06-05-2003.

Issue on Appeal

Whether the examining attorney’s final refusal is an impermissible per se determination that
course material is unacceptable as evidence of service mark use.
Argument

The TTAB disposition of 18 Dec. 2002 is stamped with the caveat that it “is not citable as
precedent of the TTAB”, but it is nevertheless instructive to practitioners and was used as such by
applicant, particularly since it involved the within “Hand protection for every situation” specimen,
namely that consisting of one page and containing a series of 10 questions and answers. See
Disposition at page 5, lines 1-6 and 9-11.

Acting on the Board’s instruction on what would qualify “course material” as evidence of
service mark use, (see Disposition at page 5, bottom paragraph), the service in this case being
“Educational services. ..conducting classes and workshops in the field of infection control”, the
declaration of applicant’s vice president was made of record to establish the actual hand-out use of
the specimen in providing the service in issue.

The examining attorney’s refusal to deem the specimen acceptable is presumably predicated
on his uncertainty as to what it achieves, i.e., merely selling goods or rendering services, the former

being inadequate and the latter in compliance with requirements and decisional law cited with

approval by the TTAB such as In Re Ralph Mantia Inc., 54 USPQ2d 1284, 1286 (TTAB 2000) and
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In Re Metriplex Inc., 23 USPQ2d 1315, 1316 (TTAB 1992)

For the reasons stated, it is believed that the specimen of record and circumstances of use are

within the flexible approach to accepting service mark specimens of use, and a holding to this effect

is respectfully earnestly solicited.
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