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Janice D. Hyman, Paralegal Specialist:

On February 23, 2004, applicant filed a notice of

appeal from the decision of the Trademark Examining Attorney

refusing registration. Because the final refusal is

premature, we are remanding this case to the Examining

Attorney for the purpose of issuing a new non-final refusal.

Upon further review of the file, we note that

applicant, in its response to the first Office action,

sought to amend its application to the Supplemental

Register, and in the following Office action, the Examining

Attorney refused registration under Section 23 of the

Trademark Act, and made that same action a final Office

action. Thus, applicant was not afforded an opportunity to

respond to the Examining Attorney’s refusal of registration

on the Supplemental Register. In view thereof, we must

consider the Office action to be a premature final action,
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such that the appeal filed by applicant in response should

not have been instituted.

Accordingly, the file is hereby forwarded to the

Examining Attorney for appropriate action. If a final

refusal ultimately issues, applicant may file a new notice

of appeal, and request that the previously submitted appeal

fee be applied to the new notice of appeal.

* * *


