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Serial Number 76/361399
Applicant is requesting reconsideration of the final refusal.

After careful consideration of the law and facts of the case, the examining attorney must deny the request for
reconsideration and adhere to the final action as written since no new facts or reasons have been presented that are
significant and compelling with regard to the point at issue. In general, applicant’s latest submission represents mere
elaboration upon positions set forth and addressed previously. However, the following additional points are noted.

The test under Trademark Act Section 2(d) is whether there is a likelihood of confusion. It is unnecessary to show actual
confusion in establishing likelihood of confusion. See Weiss Associates Inc. v. HRL Associates Inc., 902 F.2d 1546, 14
USPQ2d 1840 (Fed. Cir. 1990), and cases cited therein. See also In re Kangaroos U.S.A., 223 USPQ 1025 (TTAB 1984),
wherein the Board stated as follows:

[Alpplicant’s assertion that it is unaware of any actual confusion occurring as a result of the contemporaneous use
of the marks of applicant and registrant is of little probative value in an ex parte proceeding such as this where we
have no evidence pertaining to the nature and extent of the use by applicant and registrant (and thus cannot
ascertain whether there has been ample opportunity for confusion to arise, if it were going to); and registrant has
no chance to be heard (at least in the absence of a consent agreement, which applicant has not submitted in this




-,

-

case). Id. at 1026-1027.

‘Accordingly, applicant’s assertion that no actual confusion has occurred, even if accepted as true, has little impact herein.

/

Moreover, applicant’s submission of a statement from one individual in the relevant trade, offering the opinion that
consumers can distinguish applicant’s product from registrant’s, is deemed unpersuasive. The opinion of one individual is
not indicative as to the perception of the purchasing public at large.

As noted previously, the question is not whether people will confuse the marks, but whether the marks will confuse people
into believing that the goods they identify come from the same source. In re West Point-Pepperell, Inc., 468 F.2d 200, 175
USPQ 558 (C.C.P.A. 1972). For that reason, the test of likelihood of confusion is not whether the marks can be
distinguished when subjected to a side-by-side comparison. The question is whether the marks create the same overall
impression. Recot, Inc. v. M.C. Becton, 214 F.2d 1322, 54 USPQ2d 1894, 1890 (Fed. Cir. 2000); Visual Information Inst.,
Inc. v. Vicon Indus. Inc., 209 USPQ 179 (TTAB 1980). The focus is on the recollection of the average purchaser who
normally retains a general rather than specific impression of trademarks. Chemetron Corp. v. Morris Coupling & Clamp
Co., 203 USPQ 537 (TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975); TMEP §1207.01
(b). Nevertheless, applicant’s presentation of a side-by-side comparison of the marks involved here serves, if anything,
merely to reinforce the striking similarity between them. It is deemed unlikely that consumers will notice the subtle
difference in the contour of one portion of the respective products.

Finally, applicant’s argument that issuance of a citation against similar products which are not visually identical to the
registered configuration is tantamount to granting registrant a monopoly in the relevant field by precluding competitors the
opportunity to market functionally-similar goods is not well taken. A product functionally identical to those involved
herein could be visually distinguished in any number of manners, including, for example, the use of a wavy coutour along
the borders of the channel, the inclusion of slots or perforations, or the use of a multi-ribbed design. Any such design
would perform the same function, while being distinctively different from the registered configuration in visual
impression. Applicant’s design, however, consists of a subtle, barely-noticeable variation on the registered design. This
minor difference is not visually distinct from registrant’s product and the contemporaneous marketing of identical goods
under the respective marks involved here is clearly likely to cause confusion.

As noted previously, in cases where the goods or services of the respective parties are closely related, the degree of
similarity between marks required to support a finding of likelihood of confusion is not as great as would apply with
diverse goods or services. ECI Division of E Systems, Inc. v. Environmental Communications Inc., 207 USPQ 443 (TTAB
1980). TMEP §1207.01(b).

Accordingly, applicant’s request for reconsideration is denied. The file will be returned to the TTAB for resumption of
action on the contemporaneously-filed appeal. 37 C.F.R. Section 2.64(b); TMEP Section 715.03(c).

/David H. Stine/
Trademark Attorney
Law Office 114
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