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David G Duckworth of Drumond & Duckworth for Dani el
Zahar oni .
Margery A. Tierney, Trademark Exam ning Attorney, Law
Ofice 111 (Craig Tayl or, Managi ng Attorney).
Bef ore Hairston, Walters and Rogers, Adm nistrative
Trademar k Judges.
Qpi ni on by Hairston, Adm nistrative Trademark Judge:
An application has been filed by David Zaharoni to
regi ster the mark “THE COVWPLETE A**HOLE' S GU DE TO .. for a

“series of books providing information relating to advice,

counsel i ng, self-help, and hunor.”?

! Serial No. 76351811, filed on Decenber 21, 2001, alleging a
bona fide intention to use the mark in comrerce. On June 25,
2003 applicant submtted an amendnent to all ege use and speci nmen
of use. Applicant alleges first use and first use in conmerce on
May 1, 20083.



Ser No. 76351811

Regi stration has been finally refused under Section
2(a) of the Trademark Act, 15 U. S.C. 81052(a), on the
ground that applicant’s mark conprises imoral or
scandal ous matter.

Appl i cant has appealed. Briefs have been filed, but
an oral hearing was not requested.

The Exam ning Attorney, relying upon various
dictionary definitions and Internet printouts, contends

t hat because “A**HOLE” in applicant’s mark is a termfor

2

the word “asshole,” the mark i s accordingly scandal ous.
Specifically, in support of her position, the Exam ning
Attorney submtted the follow ng definitions:

(1) asshole: Mulgar Slang. 1. The anus. 2. A

t horoughly contenpti bl e, detestable person.
Anerican Dictionary of the English Language.

(2) asshole: 1 usually vulgar: ANUS 2a usually
vulgar: a stupid, inconpetent, or detestable
person b usually vulgar: a despicable place -
usual |y used in the phrase asshole of the universe.
Merriam Webster Dictionary.

(3) asshole: Definition 1. (vulgar) the anus.
Definition 2. (slang) a contenptible or stupid
person. Definition 3. (slang) the worst part of
a thing or place.

www. wor dsnyt h. net/1ive/ home

2 The current Exam ning Attorney was not the original Exanining
Attorney in this case.
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(4) asshole: n. Vulgar Slang 1. The anus. 2. A

t horoughly contenpti bl e, detestable person. 3. The
nost m serable or undesirable place in a particular
ar ea.

Dictionary.com

The Exam ning Attorney al so submtted excerpts of
articles downl oaded fromthe Internet:

(1) An article from Sal on. com bears the headline-
“Trunp revelation. ‘I aman a**hole.’”” The
article continues with: “Setting fire to a
series of $100 bills |ast week for the benefit

of a largely indifferent gathering of reporters,
real estate nogul Donald Trunp suddenly

announced that he is a ‘big asshole.’”

(2) An article from Action Pinball and

Amusenent at www. awsnet indicates that a revi ewed
vi deo gane consists of a profanity option. The
article states that “[t]he profanity consists of
the word ‘f**ck you a**hole.”

(3) An article downl oaded fromthe honepage of

The Parent’s Tel evision Council, which reviews,

inter alia, television shows for the use of fou
| anguage, states that the foul |anguage used on
the cop show series The Beat included “asshole,”
“hell,” “crap,” “balls,”

(4) In an article from Yahoo Sports, the
aut hor describes a sports reporter’s witing
“nf” and “a**hole” on the telestrator as a
“profanity.”

(5 At the website cannabi snews.comthe
foll owi ng conment is posted: “After reading
this article, a scene from'Liar, Liar’ cones
to mnd. A lawer receives a phone call from
a client whom he has defended multiple tines
for the sane offense. The | awer screans
into the phone, ‘STOP BREAKI NG THE LAW
A**HOLE!N I
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(6) At a website which contains discussion of
the novie The Rocky Horror Picture Show, a post
reads “...every tinme you hear Brad Majors, you
yell out *A**hole’ ..

(7) At a website, a reference is made to the

stupid e-mai|l received containing profanity.

The aut hor recounts that a portion of the

e-mail stated: “Your (sic) nothing but an

a**hole and | hated your website.”

In view of the above evidence, the Exam ning Attorney
mai ntains that the record confirns that “a**hole” is a term
for “asshole” and that the termis accordingly scandal ous.

Applicant, in urging reversal of the refusal, argues
that the Exam ning Attorney has not met her burden of
establishing that the term“a**hole” is scandal ous.
Applicant contends that the Patent and Trademark O fice has
provi ded “no factual basis that ‘a**hole’ is considered
scandalous.” (Brief, p. 2). Further, applicant states:

Appl i cant agrees that nost readers would

infer that the term*®“a**hole” refers to

the word “asshole.” However, the use of

the term“a**hole” reflects a concerted

effort by Applicant, and by others that use

the term to present a “cleaned up,”

non- scandal ous alternative for the word

“asshole.” (Brief, pp. 1-2).

Applicant points out that the Merriam Wbster D ctionary

relied upon by the Examining Attorney also lists the entry
“asshol e” as neaning “anus, the posterior opening of the

alinentary canal.” Relying on In re Mavety Media G oup,
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Ltd., 33 F.2d 1357 (Fed. G r. 1994), applicant argues that
inlight of this alternative, non-vul gar nmeani ng of the
term “asshole”, its mark shoul d be passed for publication.

In addition, applicant contends that society or the
majority of the public does not consider “a**hole” to be
scandal ous, but rather society “has adopted the term
“a**hol e” as a non-offensive alternative when attenpting to
categori ze provocative products or people.” (Brief, p. 5).
Applicant argues that the Exam ning Attorney’ s Internet
evi dence shows that the term“a**hole” frequently appears
in publications and hence is not scandal ous.

Applicant also points out that the terns "asshol e" and
“arshol e” are used in the nanmes of cocktail drinks, and
submitted copies of two cocktail recipes obtained fromthe
Internet. Lastly, applicant submtted a copy of a third-
party application for the mark “VWHEN $*%# HAPPENS BLAMVE | T
ON 2000 EVERYBODY ELSE DCES BB” for clothing which was

approved for publication and a list of third-party
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applications and registrations for marks that include the
term“ass” or “bitch.”3

Regi stration of a mark which consists of or conprises
i moral or scandal ous matter is prohibited under Section
2(a) of the Trademark Act. Qur primary review ng court,
the U S. Court of Appeals for the Federal G rcuit, has
stated as foll ows:

To justify refusing to register a trademark
under the first clause of section 1052(a), the
PTO nust show that the mark consists of or
conprises “imoral, deceptive, or scandal ous
matter.” |In re Mavety Media G oup, Ltd.

33 F.3d 1367, 1371 (Fed. Cir. 1994). A
showi ng that a mark is vulgar is sufficient

to establish that it “consists of or conprises
imoral ...or scandal ous matter” within the
meani ng of section 1052(a). See id. at
1373-74 (analyzing a mark in terns of
“vulgarity”); Inre McGnley, 660 F. 2d 481
485 (CCPA 1981)(quoting with approval In re
Runsdorf, 171 USPQ 443, 443-44 (TTAB 1971),

whi ch refused registration of a mark on grounds
of vulgarity). 1In neeting its burden, the
PTO nust consider the mark in the context

of the marketplace as applied to the goods
described in the application for registration.
McG nley, 660 F.2d at 485. In addition,

whet her the mark consists of or conprises
scandal ous matter nust be determ ned fromthe
standpoi nt of a substantial conposite of the
general public (although not necessarily

a majority), and in the context of contenporary

® W note that a mere listing of third-party applications and
registrations generally is insufficient to make such evi dence of
record. Rather, copies of the applications and registrations
ordinarily rmust be submitted to make them properly of record. In
this case, however, the Exanmining Attorney did not object to the
list of third-party applications and registrations, but rather

di scussed themin an O fice action. Thus, we have consi dered the
materials as of record.
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attitudes, id., keeping in mnd changes in

social nores and sensitivities. Mavety,

33 F.3d at 1371.

In re Boul evard Entertainnment, Inc., 334 F.3d at 1336, 67
UsP2d 1475, 1477 (Fed. Cr. 2003).

Considering first the dictionary definitions of
record, they overwhelmngly indicate that the term
“asshole” is vulgar slang for a contenptible or detestable
person. Only the definition cited by applicant attributes
a non-vul gar definition to the term Mreover, it is clear
that in applicant’s mark THE COVPLETE A**HOLE” S
QU DE TO ., “a**hole” is a slang termneant to refer to a
person, not a part of the body. Applicant’s goods are
identified as a “series of books providing information

relating to advice, counseling, self-help, and hunor” and

applicant’s specinen is reproduced bel ow.
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_THE COMPLETE

A**HOLE'S

GUIDE TO
HANDLING
CHICKS

DAN INDANTE axo KARL MARKS

When viewed in the context of applicant’s books, the term
“a**hole” refers to the person to whomthe book is

i ntended. The non-vul gar meani ng of “asshol e” has no
applicability in this context.

Thus, this case is distinguishable fromthe situation
in Mavety wherein the Court found that the term*“tail,” in
the context of the use of BLACK TAIL as applicant’s mark
for magazi nes, had both a vul gar and equal ly applicable
non-vul gar nmeaning. Here, the dictionary evidence

denonstrates overwhel m ngly that the neaning of “asshol e”
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is vulgar and that the term would be scandal ous to a
substanti al conposite of the general population. As noted
by the Federal Circuit in In re Boul evard Entertainnent,
supra at 1478, “dictionary definitions represent an effort
to distill the collective understanding of the community
with respect to |anguage and thus clearly constitute nore
than a reflection of the individual views of either the
exam ning attorney or the dictionary editors.”

Applicant has essentially acknow edged that the term
“asshole” is vulgar by the statenent in its brief that it
and others use the term“a**hol e” as a cl eaned-up, non
scandal ous alternative for the word “asshole.” Cbviously,
if “asshole” were not vulgar, there would be no need for an
alternative

Further, we are not convinced that the term“a**hol e”
is “cleaned-up” and non-vulgar. The fact that the term
“a**hol e” appears in articles at various Internet websites
does not persuade us that the public would regard the term
as non-scandalous. It is common know edge that all types
of material appears on the Internet, sonme of it scandal ous
in nature. Thus, the nere appearance of the term “a**hol e”
on the Internet says nothing about how the public would

regard the term There is no evidence in this record that
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the term “a**hol e” has appeared in general interest
publications that are widely distributed to the public.

The third-party applications and registrations relied
upon by applicant are not persuasive of a different result
herein. Third-party applications are evidence of nothing
nore than that such applications were filed; they are not
evi dence that the PTO has “accepted” the marks therein for
registration. Wth respect to the third-party
regi strations, as often noted by the Board, each case mnust
be decided on its own nerits. W are not privy to the
records in the files of such registrations and, noreover,
the determnation of registrability of particular marks by
the Trademark Law O fices cannot control the result in
anot her case involving a different mark. See In re Nett
Designs, Inc., 57 USPQd 1564 (Fed. G r. 2001). [“Even if
sone prior registrations had sone characteristics simlar
to [applicant’s] application, the PTO s all owance of such
prior registrations does not bind the Board”’].

Decision: The refusal to register under Section 2(a)

is affirnmed.
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