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By the Trademark Trial and Appeal Board:

In an O fice Action nmailed on August 30, 2001, the
Trademar k Exam ni ng Attorney refused registration under
Section 2(d) and other informalities.

On February 28, 2002 and March 6, 2002, applicant
responded to the Ofice Action and filed an anmendnent to
seek regi stration under Section 1(b). On July 9, 2002, the
Exam ning Attorney issued an O fice Action continuing the
refusal to register pursuant to Section 2(d) and refusing
regi stration under Section 1(b). On January 9, 2003,

applicant filed its notice of appeal.?

1 Applicant’s appeal also indicates that a response to the latest Office
Action was filed. However, this paper had yet to reach the file at the
time of this Ofice Action.
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This appeal is premature. Applicant’s attention is
directed to Trademark Rules 2.64(a) and 2.141, which
provide in part that on the first or any subsequent re-
exam nation or reconsideration, the refusal of registration
or the insistence upon a requirenent nay be stated to be
final, whereupon applicant’s response is limted to an
appeal or to conpliance with a requirenent; that every
applicant for registration of a mark nmay, upon fi nal
refusal by the Exam ning Attorney, appeal to the Board upon
paynent of the prescribed fee; and that a second refusal on
the sanme ground may be considered as final by applicant for
pur poses of appeal. Inasnuch as no final refusal or second
refusal to register the mark on Section 1(b) has been
issued in this case, it is not ripe for appeal and the
Board cannot consider applicant’s appeal .?

Accordingly, the file of this case is herewith
remanded to the Exam ning Attorney. 1In the event that
registration to applicant is continued under Section 2(d)
and ultimately finally refused under Section 1(b),

applicant may respond by filing a new notice of appeal, and

2 Al'though the Trademark Examining Attorney repeated the refusal
pursuant to Section 2(d), no requirenent nay be made final, even if it
is a repeated requirement, unless the entire action is nade final.

Thus, if the exam ning attorney nakes a new refusal or requirenment in a
subsequent action, a repeated refusal or requirenent nmay not be nade
final. See TBWP §1201.
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the appeal fee already submtted by applicant wll be

appl i ed thereto.



