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115 (Tomas VI cek, Managi ng Attorney).
Bef or e Hohei n, Chapman and Drost, Adm nistrative Trademark
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Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

On August 28, 1998, Tenpl eton and Rodgers (a Virginia
joint venture -- conposed of C. Stephen Tenpl eton and
Kenneth D. Rodgers, both U S citizens) filed an application
to register the phrase ONE PRI CE BUYI NG on the Principal
Regi ster for goods in International Cass 16 which were
ultimately amended to read as foll ows:

“paper, nanely, witing paper, nmeno
paper and bond paper; cardboard;

printed matter, nanely, books,
magazi nes, brochures and panphlets in
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the field of marketing of goods; cloth,

tape and wire for bookbi nding;

unmount ed and nount ed phot ogr aphs;

stationery; instructional and teaching

materials in the field of nmarketing of

goods; plastic materials for packagi ng

goods, nanely, bubble packs.”
The application was filed based on Section 1(a) of the
Trademark Act, 15 U.S. C. 81051(a), with applicant claimng
a date of first use anywhere and first use in comrerce of
June 1996. During the course of the exam nation of the
application, applicant anended the basis of its application
to Section 1(b), 15 U S.C. 81051(b), with applicant
asserting a bona fide intention to use the mark in comrerce
on the invol ved goods. (See applicant’s responses dated
Sept enber 13, 1999 and August 7, 2000.) Applicant has
voluntarily disclained the words “ONE PRICE.” See Section
6(a) of the Trademark Act, 15 U. S.C. 81056(a).

The Exam ning Attorney refused to register the mark as
nmerely descriptive of applicant’s goods under Section
2(e)(1) of the Trademark Act, 15 U . S.C. 81052(e)(1).

When the refusal to register was nmade final, applicant
appealed to the Board. Both applicant and the Exam ning
Attorney have filed briefs; an oral hearing was not
request ed.

The Exam ning Attorney contends that the proposed mark

nerely describes a significant feature of applicant’s
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identified goods, specifically their purpose and subject
matter, particularly inrelation to the itens “printed
matter, namely, books, magazi nes, brochures and panphl ets
in the field of marketing of goods,” and “instructional and
teaching materials in the field of nmarketing of goods. He
further argues as follows (brief, p. 7):

The facts of this case denonstrate that
t he proposed mark ONE PRI CE BUYI NG
when used in connection with the
applicant’s goods, will be understood
by the relevant class of purchasers to
nerely describe the goods. The
proposed nmark ONE PRI CE BUYI NG

descri bes the subject nmatter of the
appl i cant’ s books, mmgazi nes,
brochures, pamphlets, and instructional
and teaching materials in the field of
mar ket i ng of goods; and describes a
feature of the other goods, nanely
their use in marketing or selling goods
at a single price.

I n support thereof, the Exam ning Attorney nmade of

record the followi ng definitions from The Anmerican Heritage

Dictionary (Third Edition 1992):

(1) one adjective 1. Being a single
entity, unit, object, or living
being; not two or nore..;

(2) price noun 1. The anount as of
noney or goods, asked or given in
exchange for sonething else. 2.
The cost at which sonething is
obt ai ned..; and

(3) buy wverb ...buying 1. To acquire
i n exchange for noney or its
equi val ent ....



Ser. No. 75544444

The Exam ning Attorney al so made of record (i) copies

of several excerpted stories retrieved fro

dat abase, (ii) printouts of pages froma f

(ti1) printouts of the first few pages of the results of

his search on the Google search engi ne of
buying,” all to show that “one price buyin

marketing to refer to the purchase of good

m the Nexis

ew web sites,

“one price
g” is used in

s sold at a

and

singl e, non-negotiable price. Exanples of these materials

are reproduced bel ow

Headl i ne: It'’s Xmas: Must Be Pizza; The

Dom no’s Driver May Be Anerica’s
Hol i day Synbol

New

..Peopl e buy Saturns because of the

savi ngs gai ned from one-price buying, but
end up paying 26 percent above invoice
price -- conpared with the 8 percent paid
by those poor slobs who negotiate. ...
“Dal | as Observer,” November 30, 2000;

Headl i ne: Ford Deal ership in Salt
City Holds Its Owm Am d Auto Col

Lake
ection

.Butterfield argues that the Auto

Col l ections are built on flawed
reasoni ng: the notion that vehicl
shoppers prefer one-price buying.

e
The

Ut ah Auto Col I ection does not negotiate
vehicle price and will retain that

policy, Roberts, said. .. *“Autonot
News, ” June 14, 1999;

ive

Headl i ne: Down But Not Qut, A Report On 2

Smal | Station Wagons

.When the current generation Escort was

| aunched in 1991, Ford soon hit upon a
mar ket i ng strategy, which sold thousands
of Escorts in all its body styles: one-
price buying. This allowed the consuner
to buy any of the five Escort body styles
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with a decent |evel of equipnment for one
price. ...“The Des Mi nes Register,”
Decenber 3, 1995;

Headl i ne: The New Sales Pitch: Deal ers
Don’t Buy Al These New Ways To Sell Cars
..A survey of 1,253 prospective auto
buyers rel eased in February by the

G endale, Calif., research conpany
Dohring Co. said 40 percent of auto
buyers now prefer one-price buying, up
from 33 percent a year earlier. However
78 percent said they had negotiated the
price of their nobst recent purchase,
suggesting that haggling is still the
norm ..., “Crain’s Detroit Business,”
August 25, 1997,

Headl i ne: | BP Says New Law Likely To
Produce One-Price Buying

Dependi ng on the Nebraska attorney
general’s interpretation of a new | aw,
meat packi ng giant IBP Inc. may soon
change the way it buys hogs in this
state. ...Packers said the one-price
policy was needed to fend off potentia
lawsuits. ...“Omha World-Herald,” July
11, 1999;

Car Super St or e-com

An open letter from Dan PerKkins:

..That’s why we are changing to ONE PRI CE
buyi ng at Dan Perkins Chevrol et-Ceo, Dan
Per ki ns, Subaru, Saturn...

WWW. car super st ore. com

NMVA Boating Statistics, Challenges,
Qpportunities

Gowh = Better Selling, Marketing

..One of the nost surprising findings of
the research was the interest of boat
buyers to negotiate price rather than be
offered a “one-price” system This is
not to say buyers want to haggle, but
there is a perception that a negoti at ed
price wwll be lower than a fixed one.
Despite all the positives attributed to
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“one price” buying, a recent study of
“baby boomer” car buyers indicated that
55 percent still prefer to negotiate
price.

63. 236. 237/ f act s/ boat i ngst at s/ chal | enges/
growt h. html; and

TEMPLETON

The Regi onal Dodge-Qd ds Superstore

8598 Leesburg Pi ke Tysons Corner, Va.!l
.website: http//ww. onepricebuyi ng. com
One Price Buying

..Maybe you’ve seen it in the paper or on
TV, we have an entirely different way of
selling cars ...... ONE PRI CE BUYI NG ...And
it’s the same ONE LOW PRI CE whet her

you’' re the bank president, the bank
manager, or a single nother of two.

www. f ai r f axgui de. coni t enpl et ondodgeol dsno
bile. htn.

In addition, the Exam ning Attorney refers to
applicant’s use of the phrase ONE PRI CE BUYI NG as shown on
the specinens it filed wwth the application (although the
application is now based on applicant’s assertion of a bona
fide intention to use the mark in comerce on the
identified goods). The specinens are four separate
advertisenents, three of which are for a Tenpl eton Dodge-

A dsnobi l e auto deal ership (at Tysons Corner, Virginia),
and one is for a Ken Rodgers’ Ford deal ership in Corinth,

M ssi ssi ppi .

! The above is the same address as applicant lists inits
i nvol ved application Serial No. 75544444,
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Finally, the record includes the follow ng request for
i nformation pursuant to Trademark Rule 2.61(b) by the
Exam ning Attorney (O fice action dated February 6, 2001,
p. 2):
“To permt proper consideration of this
application, the applicant nust submt
information as to whether any of its
identified goods wll be associated
with the marketing or selling of
aut onobi |l es.”
Applicant’s response includes the foll ow ng
(applicant’s August 6, 2001 response, p. 2):
“The mark ‘ ONE PRI CE BUYING 1is
arbitrary and not descriptive of any
particular articles in comrerce. The
termis not associated with any
parti cul ar goods incl uding
aut onobi |l es.”
Applicant urges reversal, arguing that the mark nust
be viewed in its entirety, not as three separate words;
t hat when so viewed, this conbination of words is
suggestive rather than descriptive; that the words do not
i mredi ately convey information about applicant’s goods, but
rat her consunmers woul d have to use imagination to “reach a
certain conclusion” (brief, p. 4); that the phrase “ONE
PRI CE BUYING is not descriptive of applicant’s identified
goods, and the Exam ning Attorney has not established *“any

contextual link of the phrase to the class of goods for

which registration is sought” (brief, pp. 7-8); that the
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mark is wholly arbitrary with regard to the identified
International O ass 16 goods; that a registration issued to
applicant woul d not preclude conmpetitors “from descri bing
their paper, printed material and other products for what
they are” (brief, p. 10); and that doubt is resolved in
applicant’s favor.

Applicant specifically argues as follows (brief, pp.
5-6):

This refusal is based on incorrect and
conclusory remarks by the exam ner.
First, the exam ner incorrectly states
that ONE PRI CE BUYING refers to the
sal e of goods at a single non-

negoti abl e price. Second, the exam ner
incorrectly concludes that “it is
reasonabl e to assune that the printed
matter will contain information on one
price buying” and that “in such an
event the mark is descriptive of the
subject matter of the goods.” It is
submtted that it is not reasonable to
draw such a conclusion. There is no
evi dence tendered toward this
supposition. The exam ner’s response
is conclusory and as such, an

i nadequate basis for a final refusal to
regi ster the proposed nark.

The test for determ ning whether a termor phrase is
nmerely descriptive is whether the termor phrase
i mredi atel y conveys information concerning a significant
quality, characteristic, function, ingredient, attribute or
feature of the product or service in connection wi th which

it is used or is intended to be used. See In re Nett
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Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564 (Fed. Cir.
2001); In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978); In re Eden Foods Inc. 24 USPQ2d 1757
(TTAB 1992); and In re Bright-Crest, Ltd., 204 USPQ 591
(TTAB 1979).

Further, it is well-established that the determ nation
of nere descriptiveness nust be nmade not in the abstract or
on the basis of guesswork, but in relation to the goods or
services for which registration is sought, the context in
which the termor phrase is being used or is intended to be
used on or in connection with those goods or services, and
the inpact that it is likely to nake on the average
pur chaser of such goods or services. See In re
Consol i dated Cigar Co., 35 USPQ2d 1290 (TTAB 1995); and In
re Pennzoil Products Co., 20 USPQ2d 1753 (TTAB 1991).

Consequently, “[w] hether consuners coul d guess what
the product [or service] is fromconsideration of the mark
alone is not the test.” In re Anerican Geetings Corp.,
226 USPQ 365, 366 (TTAB 1985). Rather, the question is
whet her someone who knows what the goods or services are
wi |l understand the termor phrase to convey information
about them See In re Home Builders Association of

Greenville, 18 USPQRd 1313 (TTAB 1990).
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A termor phrase need not be nerely descriptive of
every recited itemin the identification of goods (or
services). Rather, the termor phrase is properly refused
registration as nerely descriptive if it is merely
descriptive of any of the identified goods (or services).
See Inre Quik-Print Copy Shop, Inc., 616 F.2d 523, 205
USPQ 505 (CCPA 1980); and In re Patent & Trademark Services
Inc., 49 USPQ2d 1537 (TTAB 1998).

In this case, the Exam ning Attorney has net the
burden of establishing a prima facie case of nere
descriptiveness, particularly with respect to the phrase
“one price buying” in relation to those of applicant’s
goods identified as “printed matter, nanely, books,
magazi nes, brochures and panphlets in the field of
mar keti ng of goods” and “instructional and teaching
materials in the field of marketing of goods.” 1In fact,
this record includes anple evidence that in the context of
those particul ar goods, the phrase is nerely descriptive
and woul d be so understood by purchasers of applicant’s
goods, as well as by people in the marketing and
advertising trade or industry. See e.g., references to
“one price buying” in general circulation publications as
well as in advertising/ marketing trade publications; uses

of the phrase on several third-party websites; and

10
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applicant’s own use of the phrase as shown on its website
and in the specinens originally submtted with its
appl i cation.

The phrase ONE PRI CE BUYI NG considered as a whol e,
when used on applicant’s goods (particularly those goods
specifically relating to the field of nmarketing), is merely
descriptive of a significant feature thereof -- the
mar keti ng of goods via a single, non-negotiable price. 1In
applicant’s own words ONE PRICE BUYING relates to a single
price -- “No haggling. No ganes. No hassle.” (fromits
website), and “W won’t waste your tinme or your noney. Now
just pick the car or truck you want and get the | owest
possi ble price fromthe start. No negotiating. No

haggling. No ganes.” (fromits specinens).?

W find that the purchasing public would readily
under stand, w thout imagination or conjecture, that the
phrase ONE PRI CE BUYING refers to the nmarketing and selling

of goods at a single, fixed price; and they would certainly

2 \We note with respect to the question asked by the Exam ning
Attorney as to whether applicant’s International C ass 16 goods
will be associated with the nmarketing or selling of autonobiles,
appl i cant answered the question, but applicant did so in an
evasi ve, di singenuous manner, stating that “the termis not
associ ated with any particul ar goods including autonobiles.” To
the extent that applicant, however, was asserting that the term
is not associated solely with the autonobile industry, we agree
that the record before us shows that such is true inasnuch as the
phrase ONE PRI CE BUYING is a general marketing concept used in
several industries.

11
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understand the phrase to nean that in relation to
applicant’s printed publications and instructional
materials which are identified as being in the field of
mar ket i ng of goods.

Applicant argues that the Exam ning Attorney’s
conclusions that applicant’s printed matter and

instructional materials will contain information on “one
price buying” and thus that the phrase is nerely
descriptive of the subject natter of these publications
which relate to marketing of goods are unsupported and

unr easonable. W do not agree. Applicant had the
opportunity to clearly explain what these goods will or
will not entail, and it opted not to clarify the record
with regard thereto. Not only was applicant’s response to
the Exam ning Attorney’s inquiry about the goods nebul ous
in nature, but also, applicant did not expressly deny that
its involved goods will be about “one price buying.” Thus,
we find it reasonable to conclude that applicant’s printed
materials and instructional materials in the field of

mar keti ng of goods will involve the marketing concept of
“one price buying” as the literal subject matter thereof --
whet her used in training applicant’s enpl oyees in
applicant’s apparent car deal ership, or as nmarketing to

consuners on the showoom floor. Because the marketing

12
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concept of “one price buying” wll be the subject matter of
applicant’s printed materials, it is nmerely descriptive of
those goods. See In re National Recreation Assn., Inc.,
181 F.2d 221, 85 USPQ 281 (CCPA 1950); In re Waverly Inc.,
27 USPRd 1620 (TTAB 1993); In re Gracious Lady Service,
Inc., 175 USPQ 380 (TTAB 1972); and In re N ppon Kokan
Kabushi ki Kai sha, 171 USPQ 63 (TTAB 1971).

Applicant’s reliance on the case of In re Dial-A-
Mattress Operating Corp., 240 F.3d 1341, 57 USPQRd 1807
(Fed. Gr. 2001), for the proposition that “the board
cannot sinply cite definitions and generic uses of the
constituent ternms of a mark; it nust conduct an inquiry
into the neaning of the disputed phrase as a whole” (brief,
p. 7) is msplaced in the context of the case now before
us. The portion of the Court’s decision quoted by
applicant relates to the Court’s discussion of whether the
terminvolved therein (1-8838-MA-T-R-E-S-S) was generic.

In the application now before the Board, the Exam ning
Attorney has refused registration on the basis of nere
descri ptiveness, not genericness.

Based on the record, we find that the phrase ONE PRI CE
BUYI NG when used on the involved goods (particularly the
printed matter and instructional materials relating to the

field of marketing of goods), immedi ately conveys to the

13
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purchasi ng public the idea of the marketing feature of a
set, non-negotiable price. See In re Gyulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In re Omha Nationa
Corporation, 819 F.2d 1117, 2 USPQ@d 1859 (Fed. G r. 1987);
In re Intelligent Instrunentation Inc., 40 USPQ2d 1792
(TTAB 1996); In re Tinme Solutions, Inc., 33 USPQ2d 1156
(TTAB 1994); and In re Copytele Inc., 31 USPQd 1540 (TTAB
1994).

Deci sion: The refusal to register on the ground that
the mark is nmerely descriptive under Section 2(e)(1) is

af firned.
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