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Opinion by Cohen, Administrative Trademark Judge:?

1 The Application was originally assigned to Examining Attorney Jacob Vigil during
prosecution. Examining Attorney Gabrielle Marotta was later assigned the Application and
was present at the oral hearing. We refer to both generally as the Examining Attorney.

2 As part of an internal Board pilot citation program on possibly broadening acceptable forms
of legal citation in Board cases, this decision varies from the citation form recommended in
the TRADEMARK TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (TBMP) § 101.03 (2023).
This decision cites decisions of the U.S. Court of Appeals for the Federal Circuit and the U.S.
Court of Customs and Patent Appeals by the page(s) on which they appear in the Federal
Reporter (e.g., F.2d, F.3d, or F.4th). For decisions of the Board and the Director, this decision
includes the serial or proceeding numbers and employs citations to the WESTLAW (WL)
database. To facilitate broader research, the proceeding or application number for cited Board
decisions is listed. Decisions issued prior to 2008 may not be available in TTABVUE. Until
further notice, however, practitioners should continue to adhere to the practice set forth in
TBMP § 101.03.



Applicant Kirill’s Big Brain LLC seeks registration of the proposed stylized mark

ASSHOLES
LIVE

FOREVER on the Principal Register for services identified as: “online retail store
services featuring clothing, jewelry, bags, gifts, home goods, hats, blankets, mugs,
belts, branded gift bags, floor mats, keychains, novelty toys for playing jokes, and
pillows,” in International Class 35.3 Among Applicant’s specimens of use (described
by Applicant as a “screenshot from Applicant’s website showing the mark in use with

the services”)4 are the following:

3 Application Serial No. 97359799 was filed on April 12, 2022 under Section 1(a) of the
Trademark Act, 15 U.S.C. § 1051(a), with a claim of first use anywhere and first use in
commerce since at least as early as August 14, 2020. The proposed mark is described as
consisting of the phrase ASSHOLES LIVE FOREVER in stylized font; color is not claimed as
a feature of the proposed mark.

4 April 12, 2022 Application at TSDR 1. Citations to the application record are to the
TRADEMARK STATUS AND DOCUMENT RETRIEVAL (“TSDR”) online database. Citations to the
briefs and other materials in the appeal record refer to the Board’s TTABVUE online docket
system.



41222, 12:54 PM BEST SELLERS - Page 1 - LINDA FINEGOLD

Privany Poley.  Toarrs .
ASSHOLES _
roli!gsn ? g ACOOUNT MELPCENTER FAQS CATEGOWIES  SALE SMIT  SIZING CHARTS & Q f
I FREE USA SHIPPING SECRET CODE VAULT
o’ ON ORDERS OVER $99 CLICK HERE TO UNLOCK
— SHHHN... WE A FREE
@LINDAFINEGOLD @KIRILLAGAIN =
) FOLLOW HER ON INSTA () Nasimwisreres @nlg7asus

ASSHOLES
LIVE
FOREVER

= = EROLE
LIVE
;-F‘ ) FOREVER

“ o

BLACK SHOTGUN TOOL BLACK HOODIE

s10.00 365.00
)
-
S - SELEGT & SN See v SELECT A BTE Sue SEARCT A IR
NORTHERN LIGHTS TIE DYRE MOODIR NORTHERN LIGHTS TR DYR BLACKOUT MOODE
$80.00 SWEATPANTS $65.00 RED SNAPBACK
480.00 240.00

%

hitps/Nindafinegold com/best-seliers ;5 and

5 April 12, 2022 Application at TSDR 3.



41222, 1254 PM BEST SELLERS - Page 1 - LINDA FINEGOLD

{
4 A ANTI
(e so0m
I BUTT
o A
. i
(SR A

S

BLACKOUT TEE
835.00

BLACK TEE
$35.00

GREY HOODIE
$70.00

BLAGCK HOODIE
$65.00

ASSHOEI.ES

LY
FOREVER

BLACK TEE BLACK MOODIE

NORTHMERN LIGHNTS TI% DYE TRE

RED MOODIE
$70.00 +45.00 s35.00 465.00
MNér
- BN
e %
hitps-/Nindafineqold com/best-selers 23
6

The Examining Attorney refused registration of Applicant’s proposed mark on the

ground that it fails to function as a trademark under Sections 1, 2 and 45 of the

6 Id. at 4.



Trademark Act, 15 U.S.C. §§ 1151, 1052 and 11277 because ASSHOLES LIVE
FOREVER is “a commonplace term, message or expression widely used by a variety
of sources that merely conveys an ordinary, familiar, well-recognized concept or
sentiment.”8

When the failure to function refusal was made final, Applicant appealed and
requested reconsideration. The request for reconsideration was denied and the appeal
resumed. The case is fully briefed. An oral hearing was held before this panel on
January 31, 2024. We affirm the refusal to register.

I. Initial Matter - The Board’s Prior Decision

The Examining Attorney noted the Board’s decision involving Applicant’s
abandoned application for the phrase ASSHOLES LIVE FOREVER for a variety of
goods. See In re Kirill’s Big Brain, LLC, Ser. No. 90033810, 2023 WL 334625 (TTAB
2023) (non-precedential). In that case, the Board affirmed the refusal to register
ASSHOLES LIVE FOREVER for various goods including clothing. Applicant did not
appeal the Board’s decision.

Applicant correctly asserts that each case must be decided on its own facts, and

each proposed mark stands on its own merits.9 See, e.g., In re Nett Designs, Inc., 236

7 The Examining Attorney also refused registration on the ground that the identification of
services was indefinite. August 16, 2022 Office Action at TSDR 1. This refusal was withdrawn
after Applicant’s amendment to the recitation of services to the recitation set forth above. See
February 16, 2023 Response to Office Action at TSDR 2; March 9, 2023 Final Office Action
at TSDR 2.

8 March 9, 2023 Final Office Action at TSDR 2.
99 TTABVUE 6.



II.

F.3d 1339, 1342 (Fed. Cir. 2001). We make clear that our decision — as was the
Examining Attorney’s refusal — is based on an analysis of the evidence of record in
this proceeding and pertinent law.

Failure to function as a mark!10

The [Trademark] Act conditions the registrability of any mark on its ability
to distinguish an applicant’s goods and services from those of others. See 15
U.S.C. §§ 1052, 1053. In other words, it is a threshold requirement of
registrability that the mark “identify and distinguish” the goods and services
of the applicant from those of others, as well as “indicate the source” of those
goods and services. [15 U.S.C.] § 1127; Jack Daniel’s Props., Inc. v. VIP Prods.
LLC, 599 U.S. 140, 146, 143 S. Ct. 1578, 216 L. Ed. 2d 161 (2023) (“[A]
trademark is not a trademark unless it identifies a product’s source (this is a
Nike) and distinguishes that source from others (not any other sneaker
brand).”); Abitron Austria GmbH v. Hetronic Int’l, Inc., 600 U.S. 412, 429, 143
S. Ct. 2522, 216 L. Ed. 2d 1013 (2023) (Jackson, J., concurring) (“It is clear
beyond cavil that what makes a trademark a trademark under the Lanham
Act 1s i1ts source-identifying function.”).

In re Go & Assocs., LLC, 90 F.4th 1354, 2023 USPQ2d 1337, at *2 (Fed. Cir. 2024).
“Not every designation adopted with the intention that it perform a trademark
function necessarily accomplishes that purpose.” In re Lizzo LLC, Ser. No. 88466264,
2023 WL 1507238, at *3 (TTAB 2023) (quoting In re Brunetti, Ser. No. 88308426,
2022 WL 3644733, at *5 (TTAB 2022); In re Tex. With Love, LLC, Ser. No. 87793802,
2020 WL 6689657, at *4 (TTAB 2020) (quoting In re Pro-Line Corp., Ser. No.

74174721, 1993 WL 398575, at *2 (TTAB 1993) (“Mere intent that a phrase function

10 Applicant “urges the U.S. Trademark Office to re-evaluate its approach to ‘merely
informational’ refusals, as its current use is overly subjective, produces inconsistent results,
and unfairly requires applicants to prove their marks are perceived as source identifying.”
February 16, 2023 Office Action Response at TSDR 12; see 6 TTABVUE 25. The Board is an
administrative tribunal of limited jurisdiction and in this appeal, we only determine whether
Applicant can obtain a registration for its applied-for trademark. See TBMP § 102.01.



as a trademark is not enough in and of itself to make it a trademark.”)); D.C. One
Wholesaler, Inc. v. Chien, Opp. No. 91199035, 2016 WL 7010638, at *6 (TTAB 2016)
(granting petition to cancel registration on the Supplemental Register where “the
marketplace 1s awash in products that display the term.”). Slogans, phrases or terms
that consumers perceive as “merely informational in nature ... are not registrable.”
Brunetti, 2022 WL 3644733, at *5 (quoting In re Eagle Crest, Inc., Ser. No. 77114518,
2010 WL 3441109, at *2 (TTAB 2010)). “Matter may be merely informational and fail
to function as a trademark if it is a common term or phrase that consumers of the
goods or services identified in the application are accustomed to seeing used by
various sources to convey ordinary, familiar, or generally understood concepts or
sentiments. Such widely used messages will be understood as merely conveying the
ordinary concept or sentiment normally associated with them, rather than serving
any source-indicating function.” Id. at *7; see also In re Mayweather Promotions, LLC,
Ser. No. 86753084, 2020 WL 6689736, at *1 (TTAB 2020) (“Widely used commonplace
messages are those that merely convey ordinary, familiar concepts or sentiments and
will be understood as conveying the ordinary concept or sentiment normally
associated with them, rather than serving any source-indicating function”); Tex. With
Love, 2020 WL 6689657, at *10 (holding that TEXAS LOVE would be perceived not
as a source identifier, but instead as a widely-used phrase that merely conveys a well-
recognized and commonly expressed concept or sentiment); D.C. One Wholesaler,
2016 WL 7010638, at *7 (finding I ¥ DC failed to function as a mark for clothing

because it would be perceived merely as an expression of enthusiasm for the city).



“In analyzing whether a proposed mark functions as a source identifier,” the Board
focuses on “consumer perception.” In re Vox Populi Registry Ltd., 25 F.4th 1348, 1351
(Fed. Cir. 2022); see Univ. of Ky., 2021 WL 839189, at *13 (“The critical inquiry in
determining whether a proposed mark functions as a trademark is how the relevant
public perceives the term sought to be registered.”) (citing In re Greenwood, Ser. No.
87168719, 2020 WL 7074687, at *2 (TTAB 2020)). “To make this determination we
look to the specimens and other evidence of record showing how the designation is
actually used in the marketplace.” Eagle Crest, 2010 WL 3441109, at *2. “Where the
evidence suggests that the ordinary consumer would take the words at their ordinary
meaning rather than read into them some special meaning distinguishing the goods
and services from similar goods and services of others, then the words fail to function
as a mark.” In re Ocean Tech., Inc., Ser. No. 87405211, 2019 WL 6245131, at *4 (TTAB
2019) (internal punctuation omitted).

We assess whether Applicant’s proposed mark, ASSHOLES LIVE FOREVER,
functions as a mark based on whether the relevant public, i.e. potential consumers of
the identified retail store services, would perceive ASSHOLES LIVE FOREVER as
identifying the source or origin of such services. See e.g. Tex. With Love, 2020 WL
6689657, at *3 (“Whether the term ... falls within this definition and functions as a
mark depends on whether the relevant public, i.e., purchasers or potential purchasers
of Applicant’s goods [or services], would perceive the term as identifying the source
or origin of Applicant’s goods [or services].”). Where, as here, “there are no limitations

on the channels of trade or classes of consumers of the [services] identified in the



application, the relevant consuming public comprises all potential [consumers of such
services|.” Univ. of Ky., 2021 WL 839189, at *13; In re Team Jesus, LLC, Ser. No.
88105154, 2020 WL 7312021, at *3 (TTAB 2020).

The Examining Attorney argues that the evidence of record shows that the
proposed mark ASSHOLES LIVE FOREVER “is commonly used as a rallying cry of
sorts for those who self-describe as or otherwise embrace the ‘asshole’ moniker. The
phrase is one of celebration and means that they will be noticed and remembered and
that they or those like them will always exist.”!! In support, the Examining Attorney
introduced examples of the phrase ASSHOLES LIVE FOREVER used by others

including:

11 March 9, 2023 Final Office Action at TSDR 1.
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Applicant argues that the Examining Attorney’s evidence is limited and does not
rise “to the level of ‘ubiquitous’ that is the Examiner’s burden,” as was present in
other cases such as D.C. One Wholesaler, 2016 WL 7010638. We disagree. First, the
Examining Attorney need only establish a reasonable predicate that the phrase fails
to function as a mark; the Examining Attorney is not required “to prove to a moral
certainty” that the phrase would not be perceived as a source-indicator. Brunetti.
2022 WL 3644733, at *19. “It is enough that the third-party use evidence here ‘is
competent to suggest that upon encountering Applicant’s ‘mark’, prospective
purchasers familiar with such widespread non-trademark use are unlikely to

consider it to indicate the source of Applicant’s goods [or services].” Id. (cleaned up).

27 Id. at 15.
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Second, we find this evidence sufficient to show that consumers have been exposed to
numerous third-party uses of ASSHOLES LIVE FOREVER. Several of these third-
party uses refer to the phrase as “sarcastic” or “funny” or as a quotation — they
support the Examining Attorney’s position — and teach consumers — that the phrase
1s an understood, common message.

In addition, the Examining Attorney submitted over a dozen examples of
ASSHOLES LIVE FOREVER, from numerous websites, used on various goods and
used as titles of podcasts and a song from different third-parties illustrating the
phrase is commonly used as an expression conveying an irreverent message.28

Applicant also asserts that the Examining Attorney’s evidence shows use of
ASSHOLES LIVE FOREVER “in an ornamental fashion ... as ... a parody or mash-
up with other memes, a clear lament ...”29 This is the Examining Attorney’s point.
ASSHOLES LIVE FOREVER would be perceived as a common message whether
described as a parody, meme or lament; it does not indicate the source of Applicant’s
services. A consumer is likely to buy the goods or services that prominently display
the phrase because of the message conveyed. Eagle Crest, 2010 WL 3441109, at *3.

Applicant also argues that it is “using [the proposed mark] in a source-identifying
way based on the size, stylization, location, dominance, and significance of the

[proposed mark] as displayed in connection with Applicant’s online retail store

28 See 8 TTABVUE 6.
29 February 16, 2023 Office Action Response at TSDR 5.

- 20 -



services.”30 Although Applicant’s proposed mark appears in a stylized script, we find
that the stylization is of minimal significance and unlikely to transform the common
message of the wording into a source-indicator by leaving a separate and distinct
impression upon consumers. See In re Serial Podcast, LLC, Ser. Nos. 86454420, 2018
WL 1522217, at *12 (TTAB 2018) (depiction of word SERIAL in nondescript sans serif

capital letters such as displayed in the composite logos BERIAN and

BERIAN reflect very little stylization); In re Sadoru, LTD, 2012 WL

3875730, at *6 (TTAB 2012) (stylization in SADORU does not create a separate and
inherently distinctive commercial impression apart from the word itself).

The fact that Applicant has applied for service mark registration does not mean
that the refusal is improper — the question is whether the proposed mark i1s a
commonplace expression that it would not be perceived a source indicator. In re Wal-
Mart Stores, Inc., Ser. No. 86261962, 2019 WL 193990, at *2 (TTAB 2019). Because
of the nature and ubiquity of the phrase ASSHOLES LIVE FOREVER, “the mere fact
that [A]pplicant’s slogan appears on the specimens, even separate and apart from any
other indicia which appear on them, does not make it a trademark.” Wal-Mart Stores,
2019 WL 193990, at *4.

Applicant also argues that none of the examples provided by the Examining
Attorney are for online retail store services but are instead ornamental uses on

clothing and other goods.3! However, “evidence that a phrase is used to convey a

306 TTABVUE 5.
31 June 9, 2023 Request for Reconsideration at TSDR 3.

- 21 -



single, common sentiment or meaning across a variety of goods or services can
support a finding that consumers will view the phrase as conveying that same
sentiment or meaning regardless of the goods or services in connection with which it
is used.” In re Black Card LLC, 2023 WL 8110301, at *5 (TTAB 2023). The test is not
whether the proposed mark is used on goods or in connection with services but
whether, upon seeing the proposed mark, the consumer will view it as conveying a
message or as a source-indicator. In re Greenwood, 2020 WL 7074687, at *3 (TTAB
2020) (“Consumers ordinarily take widely-used, commonplace messages at their
ordinary meaning, and not as source indicators, absent evidence to the contrary.”);
Mayweather, 2020 WL 6689736, at *1 (“Widely used commonplace messages are those
that merely convey ordinary, familiar concepts or sentiments and will be understood
as conveying the ordinary concept or sentiment normally associated with them,
rather than serving any source-indicating function”).

A consumer likely would see Applicant’s display of ASSHOLES LIVE FOREVER,
not as the ASSHOLES LIVE FOREVER store, but instead (as explained below) as a
section of the Linda Finegold store that sells goods that convey a provocative or vulgar
message, particularly as the phrase also appears ornamentally on many of the goods
sold on lindafinegold.com. Applicant’s evidence and specimens reveal use of
ASSHOLES LIVE FOREVER on various clothing items, in different stylizations, for

example:
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LIVE
FOREVER
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Size ~ SELECT A SIZE Size v SELECT A SIZE
GREY HOODIE BLACK TEE
$70.00 $35.00

;32 and

32 April 12, 2022 Specimen at TSDR 2.
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Size v SELECT A SIZE Size v SELECT A SIZE

NORTHERN LIGHTS TIE DYE LONG BLACK HOODIE

SLEEVE $65.00
$55.00
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which supports the assertion that consumers are likely to perceive Applicant’s

proposed mark as conveying a message. See Eagle Crest, 2010 WL 3441109, *4 (“The

manner of use on applicant’s specimens as well as its other materials would likely

33 Id. at 3.
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reinforce the perception of ONCE A MARINE, ALWAYS A MARINE as merely an
informational statement.”).

Of additional note, as demonstrated by Applicant’s specimens and evidence, is
that Applicant’s online retail store emphasizes Linda Finegold as the source of the
retail services, rather than ASSHOLES LIVE FOREVER. As asserted by Applicant,
its “photography, event organizing, and merchandise business began promoting
services and goods under the ASSHOLES LIVE FOREVER mark in 2017 in
connection with its Linda Finegold storefront online and via social media.”34
Applicant’s  cease-and-desist letters refer to its “online  storefront
https://lindafinegold.com/” rather than referring to it as the ASSHOLES LIVE
FOREVER storefront or website.3> While Applicant displays ASSHOLES LIVE
FOREVER at the top of some of its webpages, it is displayed in connection with the
Linda Finegold online store which lists other sections of the website such as
“LINDA’S BIG BOX” and “TEXT LINDA FOR FREE SHIT.”36 This corroborates the
likely impression of Linda Finegold or Linda as the source of the services.

Applicant argues that most of the Examining Attorney’s examples are from print-

on-demand websites which carry no stock, and instead allow a consumer “to upload

34 February 16, 2023 Office Action Response at TSDR 4, 81-92.
3% R.g., id. at 177, 184.
36 Id. at 16.
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1mages of Applicant’s logos and designs (or those similar thereto) on websites and
create knockoff products”s7 or are “products that are knock-offs.”38

Regardless of the nature of the third-party businesses, they display ASSHOLES
LIVE FOREVER in a manner that consumers would perceive as a message. The fact
that with some of these designs, the wording may not be printed on products until an
order is placed is immaterial. The products are offered for sale and consumers are
exposed to ASSHOLES LIVE FOREVER displayed on those products in the
marketplace. Additionally, the frequency of consumers requesting special orders with
this same wording suggests that the wording is a popular expression, understood as
a message, rather than as a source indicator.

Applicant continues that due to its marketing efforts, the popularity of the phrase
has risen;39 that because of its “substantial use and popularization of the [proposed
mark] in 2017,” the Examining Attorney’s examples which post-date 2017 are “merely
attempts to trade off Applicant’s goodwill”;40 and that Applicant’s evidence of
lindafinegold.com website traffic and Applicant’s “social media following ..., as well
as third-party statements (from consumers, sellers, journalists, podcasters, etc.)
demonstrat[e] consumer perception of the [proposed mark] as a source of Applicant’s

goods and services.”41 To demonstrate its “branding and marketing efforts,” Applicant

37 June 9, 2023 Request for Reconsideration at TSDR 3.
38 Id.

39 February 16, 2023 Office Action Response at TSDR 5.
40 June 9, 2023 Request for Reconsideration at TSDR 6.
4 ]1d. at 7.
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relies on evidence showing the number of visitors to the lindafinegold.com website, a
Wikipedia page, social media use such as Instagram, appearances on various videos
and podcasts, as well as various third-party statements.2 This evidence 1is
unavailing.

The Wikipedia page provided by Applicant is for Kirill Bichutsky,*3 not
ASSHOLES LIVE FOREVER. Although it mentions, under a tab entitled
“Merchandise,” that “Bichutsky has merchandise for sale by Linda Finegold under
the Assholes Live Forever brand’#4 (emphasis in original), we have stated on
numerous occasions that we give guarded consideration to evidence taken from
Wikipedia, bearing in mind the limitations inherent in this open-source reference
work. Because Wikipedia is an open-content source that may be edited by anyone,
including, for example, Applicant, we find it unreliable and unpersuasive to show
that ASSHOLES LIVE FOREVER is perceived as a source-indicator by consumers.
See In re IP Carrier Consulting Grp., Ser. No. 78542726, 2007 WL 1751192, at *4
(TTAB 2007) (“Our consideration of Wikipedia evidence is with the recognition of the
limitations inherent with Wikipedia (e.g., that anyone can edit it and submit
intentionally false or erroneous information)”). Furthermore, there is no evidence

about the exposure to consumers of this Wikipedia page. Without such evidence, we

42 February 16, 2023 Office Action Response at TSDR 4-5, 94-110.

43 The Wikipedia page indicates that Kirill Bichutsky “(also known as The Slut Whisperer or
Kirill Was Here) is a Russian-born American photographer, event organizer and
entrepreneur based in New York City.” Id. at 94.

4 ]Id. at 94.
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cannot determine the extent of exposure, if any, or whether consumers are aware of
the page.

Applicant provides visitor information from similarweb.com for the website
lindafinegold.com.4> This evidence also fails to persuade us that consumers familiar
with the phrase ASSHOLES LIVE FOREVER associate it with Applicant as a source-
1dentifier. As discussed above, because Applicant offers products that display the
wording in the proposed mark, as well as other similarly cheeky messages, consumers
visiting the website would perceive the use of ASSHOLES LIVE FOREVER as such
a message, as well as an indication that goods featuring this wording are available.
With this type of perception, even substantial web traffic would not convince us that
the proposed mark is a source indicator. Regardless, Applicant’s website visitor
information is also unpersuasive for other reasons. The similarweb.com information
indicates that 4.15 pages were viewed on average with the average visit lasting just
over 3 minutes,* but it does not indicate which pages were viewed or what was
displayed on those pages. Thus, there is no information about whether visitors to the
website were exposed to the pages that display ASSHOLES LIVE FOREVER.

Applicant’s evidence of third-party statements that allegedly reflect source-
indication includes:

e Poshmark listings of merchandise for sale, some of which read:
“produced by Linda Finegold’s company assholes live forever”; “Kirill

4% ]Id. at 4, 106-10.
46 Id. at 106, 108.
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was Here hat. Assholes live forever linda finegold”’; and “Brand
Assholes Live Forever/Linda Finegold/Kirill!”;47

e a podcast interview with the description: “Kirill is an entrepreneur and
has a clothing line ‘Assholes Live Forever’ and can find it [sic] at
http://www.lindafinegold.com”;48

e excerpts from posts and articles on websites MIXEDARTICLE.COM
entitled “Who is Linda Finegold Owner? Face Reveal” which reads:
“Seeing the fact that Linda Finegold sites predominately sell Kirill
products ... Kirill’'s merchandise name i1s Assholes Live Forever.”;49
THETEALMANGO.COM entitled “Everything About ‘Kirill Bichutsky’ The
Internet Personality” which reads: “Kirill Bichutsky has merchandise
with his business partner Linda Finegold. And as expected the name
of the merchandise 1s as cool as Kirill. Well, it’s the ‘Assholes Live
Forever’ brand”;50 TOPINFORGUIDE.COM/WIKI which reads “Bichutsky
has merchandise for sale by Linda Finegold under the Assholes Live
Forever brand”;5! and TVGUIDETIME.COM which reads “[Bichutsky]
runs the Assholes Live Forever brand with Linda Finegold, where his
product is available to be purchased”;52 and

e posts made on Reddit or Twitter referring to ASSHOLES LIVE
FOREVER as a brand.53

As noted by the Examining Attorney, some of the Reddit and Twitter posts “noting
or correcting others [sic] comments to state that ASSHOLES LIVE FOREVER is a

brand were made by ‘brand ambassadors’ or the like working on behalf of Applicant”54

47 1d. at 245-49.

48 Id. at 250.

49 Id. at 276.

50 Id. at 278-79.

51 Id. at 280.

52 Id. at 281.

5 Id. at 251-75; 282.
548 TTABVUE 17.
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calling into question how many, if any, of the posts are from independent consumers
who actually perceive ASSHOLES LIVE FOREVER as a source-identifier. Applicant
counters that use of brand ambassadors shows that it “utilized this marketing
strategy to further promote consumer awareness of the brand.”55 However, we find
that this strategy cuts the other way in our analysis. Applicant’s need to develop a
targeted campaign to correct the commentary by ordinary, independent members of
the consuming public reflects consumer perception of the wording as something other
than a service mark. Regardless, whether Applicant’s third-party evidence is from
brand ambassadors or not, or the evidence is otherwise generated by Applicant in an
effort to promote its goods and services, “substantial sales and advertising of its
product ... does not prove recognition by the public of the subject slogan as a
trademark.” In re Remington Prods., Inc., Ser. No. 73493829, 1987 WL 124304, at *2
(TTAB 1987). Moreover, we reject Applicant’s argument that the Examining Attorney
must establish whether the activity in question was sponsored,?® as the Court of
Appeals for the Federal Circuit and Trademark Trial and Appeal Board have long
recognized that “the PTO is an agency of limited resources” for obtaining evidence
when examining applications for registration; the practicalities of these limited
resources are routinely taken into account when reviewing a trademark examining
attorney’s action. In re Pacer Tech., 338 F.3d 1348, 1352 (Fed. Cir. 2003) (citations

omitted); see also In re Loew’s Theatres, Inc., 769 F.2d 764, 768 (Fed. Cir. 1985). The

% 9 TTABVUE 10.

56 9 TTABVUE 10 (“it is up to the Examiner to provide evidence supporting the argument
that each of the posts are from brand ambassadors or paid influencers”).
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Examining Attorney lacked access to such information, and Applicant was free to

provide a denial of having sponsored such activity, but did not.57

We note that most of Applicant’s evidence, including the Reddit and Twitter posts,

comments on the message conveyed by ASSHOLES LIVE FOREVER. For example

(highlight emphasis in original):

« Thread

marissa®@
@AHEARTGFSTONE

Iam having a hard time belleving this is real because of who heisas a
person. it’s aimost april fools. his brand is assholes live forever and
you're telling me he was |ast going in for a colonoscopy?!

545 AM - Mar 28,2022
Qo 0 Q R

[

@ Tweet your reply!
-4 y ply

however the posts tonight about them selling stuff from the warehouse

. marissa®P &2 @AHEARTOFSTONE - Mar 28, 2022
that they use to make merch is..weird.

o 9 § Q il X

marissa® 2 @AHEARTOFSTONE - Mar 28. 2022
i am still leaning towards this being an eiaborate scheme.

with that said | bought merch that they “need to gat rid of” suuure,

lindafinegoic.com if you like offensive clothing® &2 @
Q t..l O ihi

[

-58

5T Id.

58 June 9, 2023 Request for Reconsideration at TSDR 52.
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59 Id. at 44.
60 Id. at 57.
61 Id. at 62.
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« Tweet

O WashénBlints
@ashesfromablunt

I looked a man In the eyes today wearing a sweater that said "assholes
live forever" as the logo and | Just couldn't imagine myself wearing
something like that & but totally could see why that man wore that with
no shame lol

11:05 PM - Dac 18 3022 - 58 Views ;62 and
« Tweet

This Tweet was deleted by the Tweet author. Learn more

G #1 Greg Dortch fan (temporary Philly fan)

@BasedArizona

Replying to @0MGitsHerbs @KirillwasntHere and @LindaFinegold
They donated 100k AND their brand is called
assholes live forever. This was very easy to see

coming. They strive on being offensive and this is not
unexpected

5:47 PM - Apr1,2022 63
Thus, even though some of the evidence also refers to ASSHOLES LIVE FOREVER
as a brand, this evidence indicates general consumer recognition of the phrase for the
message conveyed. Simply calling ASSHOLES LIVE FOREVER a brand cannot
transform an otherwise unregistrable designation into a registrable mark. Univ. of
Ky. 2021 WL 839189, at *16, Eagle Crest Inc., 2010 WL 3441109, at *4.

As is evident from the record, consumers consistently understand this widely

used, commonplace phrase as conveying the ordinary sentiment associated with it,

62 Id. at 64.
63 February 16, 2023 Office Action Response at TSDR 260.
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rather than as a source-indicator. The entirety of the evidence of record indicates that
there are several third-party uses of the phrase on various goods that do not appear
to be associated with Applicant, thereby suggesting that the broader class of
consumers would perceive only the common meaning of the phrase. See Mayweather,
2020 WL 6689736, at *3. Thus, “even if there were evidence that some consumers
associated the phrase with Applicant, that alone would not entitle Applicant to
appropriate for itself exclusive use of an otherwise common informational phrase and
thereby attempt to prevent competitors or others from using it....” Wal-Mart Stores,
2019 WL 193990, at *12

Applicant also seeks to discount the Examining Attorney’s evidence by arguing
that some of the evidence post-dates its first use and is representative of infringing
products. Applicant cites no authority for the proposition that the Examining
Attorney’s evidence must be disregarded because it post-dates Applicant’s first use.
The Board’s failure-to-function cases do not impose such a requirement, and they
have invariably considered evidence of third-party use that post-dated use or the

filing dates of the subject applications.64 As discussed above, the “critical inquiry in

64 See, e.g., Team Jesus, 2020 WL 7312021, at *1 n.1 (displaying and discussing third-party
use evidence downloaded from the Internet on July 8, 2019, after the use-based application
filing date of September 5, 2018); Wal-Mart Stores, 2019 WL 193990, at *1 n.2, *5-6 nn. 9-14
(discussing third-party use evidence dated September 24, 2015, December 12, 2015, July
2015, June 15, 2016, July 7, 2016, February 27, 2017, and March 3, 2017, after the applicant’s
filing date of April 24, 2014 and alleged first use of February 28, 2014); Tex. With Love, 2020
WL 6689657, at *1 & n.1 (displaying third-party use evidence downloaded on September 17,
2018, after the applicant’s filing date of February 12, 2018 and alleged first use of February
8, 2018).
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determining whether a proposed mark functions as a trademark is how the relevant
public perceives it,” Univ. of Ky., 2021 WL 839189, at *13, and the public’s perception
is not frozen as of the first use date.

While Applicant asserts that some of the third-parties place the proposed mark on
goods in the same or similar fashion as Applicant, e.g., placing ASSHOLES LIVE
FOREVER in the center of a banner or on the upper, right corner of a shirt, this type
of placement is relatively common.%> For example, Applicant suggests the following

shirts are “knock-offs”:

Inspired attire: get 25% off clothing with code INSPIRED thru Aug. 19,

D REDBUBBLE  seerch sesians and peoauets Q  selyourart  Logn  Sonp QW

\othin Stickers Masks Phone Casos Wal Art Home & Living Kigs & Habies Pets m Accessonas Stationery § Oftice Gifts Explore 0eskgns

Assholes Live Forever Essential
T-Shirt

$22.66

Color Black
Rosholes &

Five © 700
§orever 00000O0OCGO

Size

'] L XL L L

Print Location

(-

054 10k ooavor-by gonewvaid 1184440 FH11C

(third-party use);¢¢ and

65 June 9, 2023 Request for Reconsideration at TSDR 3-5.
66 August 16, 2022 Office Action at TSDR 8.
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(Applicant’s use).” However, this example, in addition to many of the other examples
noted, display the same commonplace phrase in a font different from Applicant’s. We
are not convinced it is evidence of copying, rather than evidence of the general
popularity of the expression, particularly in connection with clothing sales. Further,
unlike in Lizzo, 2023 WL 1507238, a case relied upon by Applicant, the Examining
Attorney’s third-party uses do not reference Applicant. In Lizzo, “much of the
evidence of third-party use specifically seeks to associate the goods ... with Lizzo. Id.

at *11. Here, the Examining Attorney’s third-party uses make no reference to

67 February 16, 2023 Response to Office Action at TSDR 116.
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Applicant at all. Rather, the third-party uses prominently display ASSHOLES LIVE
FOREVER as a descriptor of the wording on the clothing, highlighting the message
conveyed. See D.C. One Wholesaler, 2016 WL 7010638, at *7; In re Hulting, Ser. No.
77666826, 2013 WL 5407310, at *3 (TTAB 2013). Even to the extent Applicant alleges
that, of the Examining Attorney’s evidence of third party use, five are “knockoffs” of
Applicant’s products (only one of which appears to be for the same font depicted in
the Application),®® there is no evidence of record that persuades us that they are
meant to copy Applicant’s proposed mark, and there is no proof that the third-party
use has been found to be infringing use or that Applicant has objected to such use.
Indeed, Applicant submits copies of six cease and desist letterst® it sent to purported
infringers as well as a complaint filed in U.S. District Court, Southern District of New
York,™ none of which are the third-parties listed in the Examining Attorney’s
evidence.

As to the Southern District proceeding emphasized by Applicant as proof of
infringing uses, the court dismissed the complaint with prejudice without addressing

any purported rights in ASSHOLES LIVE FOREVER.™ As to the cease and desist

68 Applicant asserts that of the Examining Attorney’s third-party evidence of ASSHOLES
LIVE FOREVER included in the first Office Action, three are “knockoff” products. February
16, 2023 Office Action Response at TSDR 5. Applicant also discusses four purported
“knockoffs” in its Request for Reconsideration and Appeal Brief, two of which appear to be
repeats from the Office Action Response. June 9, 2023 Request for Reconsideration at TSDR
2-5; 6 TTABVUE 20-22.

69 February 16, 2023 Office Action Response at TSDR 144-243.
70 Id. at TSDR 122-43.
1 June 27, 2023 Request for Reconsideration Denied at TSDR 4-7.
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letters sent, Applicant provides only one response to those cease and desist letters
and no evidence that the recipients acknowledged its purported rights in ASSHOLES
LIVE FOREVER or that its enforcement efforts successfully ended third-party use of
ASSHOLES LIVE FOREVER. The single response indicates the third-party no longer
sells the disputed goods.”? Notably, the response does not acknowledge any rights
owned by Applicant in ASSHOLES LIVE FOREVER,; in fact, it does not mention
ASSHOLES LIVE FOREVER.7 Also, the response indicates the purported infringing
products are masks, and “bear slogans that are identical’’ to those offered by

Applicant as displayed below:

It is unclear what, if any, implication may be drawn from the response and whether

the implication is a tacit acknowledgment, as Applicant seems to assert,’® in

72 February 16, 2023 Office Action Response at TSDR 176.
s Id.

74 Id. at 146.

7 Id. at 149.

69 TTABVUE 7.
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trademark rights in IF YOU'RE READING THIS YOU'RE TOO CLOSE, ASSHOLES
LIVE FOREVER, both or none.

This evidence does not establish that the third-parties adopted the phrase to
capitalize on whatever alleged recognition Applicant claims to have in that phrase.
Cf. Mayweather, 2020 WL 6689736, at *4 (record devoid of evidence regarding
marketing investment “or that due to such activities, the mark has become highly
distinctive and well known in the trade and to the relevant public.”) (internal
quotations omitted). Based on the record before us, it is just as likely that the third-
parties adopted the recognized, common phrase independently without consideration
of Applicant and its use of the phrase.

In further support of its argument that ASSHOLES LIVE FOREVER is a source-
1dentifier, Applicant lists a variety of phrases and slogans registered on the Principal
Register” and applications and registrations? that include “sentimental marks using
‘never die’ or ‘live forever’ phrases.’” We have no proof that these are common
expressions widely used by a number of different entities on a variety of goods and
services. Applicant “has not provided any evidence that consumers regularly

encounter these [third-party marks] used in the same way as the mark in question,

T February 16, 2023 Office Action Response at TSDR 10-11; 283-367.

78 Pending applications have “no probative value other than as evidence that the application
was filed.” Edwards Lifesciences Corp. v. VigiLanz Corp., Opp. No. 91154210, 2010 WL
1514315, at *3 n.4 (TTAB 2010) (citing, In re Phillips Van Heusen Corp., Ser. No. 75664835,
2002 WL 523343, at *3 n.4 (TTAB 2002). Some of the registrations are not active, and they
have no probative value. In re Kysela Pere et Fils, Ltd., Ser. No. 77686637, 2011 WL 1399224,
at *2 (TTAB 2011) (““dead’ or cancelled registrations have no probative value at all”).

™ Id. at 11-12; 283-367.
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namely, as an expression that is commonly used as such on a wide variety of goods.”
Brunetti, 2022 WL 3644733, at *17. Moreover, and importantly, the Office’s
registration of the foregoing marks does not bind us here. Id. at *3. As recognized by
Applicant, each case must be decided on its own merits. Our determination of whether
Applicant’s proposed mark is eligible for registration, as already discussed, must be
based on the evidence of consumer perception in the present record, 89 not the Office’s

treatment of other proposed marks. Id.

80 We note Applicant’s argument that:

[the Examining Attorney’s] repeated references to [the words] ‘vulgar’ and
‘offensive’ ... coupled with the Examiner’s insistence that Applicant’s Mark can
never function as a service mark for any goods or services despite evidence
demonstrating otherwise, suggest an improper viewpoint bias may be
underlying, at least in part, the continued refusal of Applicant’s Mark by the
Examiner.

9 TTABVUE 11. Applicant’s assertion is misplaced.

First, the Examining Attorney’s characterization of the proposed mark as vulgar or offensive
comes in the context of explaining the commonplace message conveyed by the wording in the
proposed mark, and is supported by the definition of “asshole” as “usually vulgar: a stupid,
annoying, or detestable person.” Merriam-Webster Dictionary, www.Merriam-
Webster.com/dictionary/asshole (visited May 16, 2024). We take judicial notice of this
definition of “asshole.” See B.V.D. Licensing Corp. v. Body Action Design, Inc., 846 F.2d 727,
728 (Fed. Cir. 1988); In re Cordua Rests. LP, Serial No. 85214191, 2014 WL 1390504, at *2
n.4 (TTAB 2014) affd 823 F.3d 594 (Fed. Cir. 2016). Thus, the characterization does not
represent improper viewpoint bias, as Applicant contends.

Second, the Examining Attorney’s position that the phrase does not function as a source-
identifier is grounded in the statutory definition of a trademark and focuses on whether the
matter sought to be registered would be perceived as a mark for the identified services, rather
than on any contention that the wording is vulgar or offensive. See generally Brunetti, 2022
WL 3644733; Eagle Crest, 2010 WL 3441109. Applicant’s proposed mark was refused because
it is a commonly understood phrase that consumers will not perceive as a means to
distinguish source.
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I11.

Conclusion

After full consideration of the evidence of record, we find that the wording in the
proposed mark is used to convey a message of commonplace message. The record of
third-party goods adorned with the phrase ASSHOLES LIVE FOREVER, in addition
to a blogpost and song title, shows use of the wording by numerous third-party
sources to convey a message. See Black Card LLC, 2023 WL 8110301, at *11
(“[E]vidence that a phrase is used to convey a single, common sentiment or meaning
across a variety of goods or services can support a finding that consumers will view
the phrase as conveying that same sentiment or meaning regardless of the goods or
services in connection with which it is used”). The evidence that the Examining
Attorney submitted supports the assertion that “[b]ecause consumers are accustomed
to seeing this ... expression commonly used in everyday speech by many different
sources, they would not perceive it as a mark identifying the source of [A]pplicant’s
services but rather as only conveying an informational message.”8! See, e.g., Brunetti,

2022 WL 3644733, at *19.

Decision: The refusal to register Applicant’s proposed mark ASSHOLES LIVE

FOREVER is affirmed.

81 August 16, 2022 Office Action at TSDR at 3.
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