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Jeanine Gagliardi, Trademark Examining Attorney,1 Law Office 120, 

David Miller, Managing Attorney. 
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Before Adlin, Heasley, and Lynch, Administrative Trademark Judges. 

 

Opinion by Adlin, Administrative Trademark Judge: 

 

Applicant Kalsec, Incorporated seeks registration of the mark DURASHIELD, in 

standard characters, for: 

chemical additives for use in the manufacture of food, 

beverages, animal feed and pharmaceuticals, in 

International Class 1.2 

 

 
1 Examining Attorney Gaynne Zimmerman initially handled the involved application, but 

Jeanine Gagliardi issued the Final Office Action and denials of the requests for 

reconsideration, and filed the Examining Attorney’s Appeal Brief. We refer to both as the 

“Examining Attorney.” 

2 Application Serial No. 97346119, filed April 4, 2022, under Section 1(b) of the Trademark 

Act, 15 U.S.C. § 1051(b), based on an alleged intent to use the mark in commerce (the 

“Involved Application”). 

THIS OPINION IS NOT A 

PRECEDENT OF THE TTAB 
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The Examining Attorney refused registration under Section 2(d) of the Trademark 

Act, 15 U.S.C. § 1052(d), on the ground that Applicant’s mark so resembles the 

registered mark DURASHIELD PLUS, in standard characters, for 

liquid chemical compound for preserving, protecting and 

soil retarding of floor coverings, upholstery, furnishings, 

clothing, lamps, blinds, window shades, wallpaper, painted 

surfaces and other interior fabrics, materials and surfaces, 

in International Class 1,3 

 

that it is likely to cause confusion. After the refusal became final, Applicant appealed 

and filed two requests for reconsideration, each of which was denied. Applicant and 

the Examining Attorney filed briefs. We affirm the refusal to register. 

I. Likelihood of Confusion 

“The Trademark Act prohibits registration of a mark that so resembles a 

registered mark as to be likely, when used on or in connection with the goods or 

services of the applicant, to cause confusion [or] mistake, or to deceive.” In re Charger 

Ventures LLC, 64 F.4th 1375, 1379 (Fed. Cir. 2023) (cleaned up).4 Our determination 

under Section 2(d) is based on an analysis of all of the probative evidence of record 

bearing on the likelihood of confusion. In re E.I. du Pont de Nemours & Co., 476 F.2d 

1357, 1361 (CCPA 1973) (“DuPont”) (setting forth factors to be considered); see also 

 
3 Registration No. 1295310, issued September 18, 1984, renewed (the “Cited Registration”). 

4 Citations in this opinion are in the form recommended in TRADEMARK TRIAL AND APPEAL 

BOARD MANUAL OF PROCEDURE (TBMP) § 101.03 (2024). This opinion cites decisions of the 

U.S. Court of Appeals for the Federal Circuit and the U.S. Court of Customs and Patent 

Appeals by the page(s) on which they appear in the Federal Reporter (e.g., F.2d, F.3d, or 

F.4th). For decisions of the Board, this order employs citations to the LEXIS legal database. 

Practitioners should also adhere to the practice set forth in TBMP § 101.03. 
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Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F.3d 

1369, 1371 (Fed. Cir. 2005). 

We must consider “each DuPont factor about which there is evidence and 

argument.” Spireon, Inc. v. Flex LTD, 71 F.4th 1355, 1362 (Fed. Cir. 2023) (citing In 

re Guild Mortg. Co., 912 F.3d 1376, 1380 (Fed. Cir. 2019)). In any likelihood of 

confusion analysis, two key considerations are the similarities of the marks and the 

similarities of the goods. See In re i.am.symbolic, llc, 866 F.3d 1315, 1322 (Fed. Cir. 

2017) (“likelihood of confusion analysis considers all DuPont factors for which there 

is record evidence but ‘may focus . . . on dispositive factors, such as similarity of the 

marks and relatedness of the goods’”) (alteration in the original) (quoting Herbko Int’l, 

Inc. v. Kappa Books, Inc., 308 F.3d 1156, 1164-65 (Fed. Cir. 2002)); Federated Foods, 

Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 1102 (CCPA 1976) (“The fundamental 

inquiry mandated by § 2(d) goes to the cumulative effect of differences in the essential 

characteristics of the goods and differences in the marks.”). 

A. The Marks 

We consider marks “in their entireties as to appearance, sound, connotation and 

commercial impression.” Palm Bay Imps., 396 F.3d at 1371 (quoting DuPont, 476 F.2d 

at 1361). Here, we agree with the Examining Attorney that the marks are highly 

similar. In fact, the marks are the same except that Registrant’s mark includes the 

highly suggestive word “PLUS” following “DURASHIELD.” This distinction between 

the marks does not result in a meaningful difference. 

Indeed, DURASHIELD—the entirety of Applicant’s mark—is identical to the 

dominant part of Registrant’s mark DURASHIELD. While marks must be compared 
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in their entireties, it is not improper to accord more or less weight to a particular 

feature of a mark. In re Nat’l Data Corp., 753 F.2d 1056, 1058 (Fed. Cir. 1983). 

Consumers often focus on the first part of marks, and here “DURASHIELD” is the 

first part of Registrant’s mark and the entirety of Applicant’s mark. In re Detroit 

Athletic Co., 903 F.3d 1297, 1303 (Fed. Cir. 2018) (“The identity of the marks’ two 

initial words is particularly significant because consumers typically notice those 

words first.”); Century 21 Real Estate Corp. v. Century Life of Am., 970 F.2d 874, 876 

(Fed. Cir. 1992); Presto Prods. Inc. v. Nice-Pak Prods., Inc., Opp. No. 91074797, 1988 

TTAB LEXIS 60, at *8 (TTAB 1988) (“[I]t is often the first part of a mark which is 

most likely to be impressed upon the mind of a purchaser and remembered.”). 

Furthermore, the term “DURASHIELD” is the dominant portion of Registrant’s 

mark because the word “PLUS” is, at best, a highly suggestive term meaning “added 

to; along with,” “positive or on the positive side of the scale,” “added or extra,” 

“ranking on the higher end of a designated scale,” or “a favorable condition or factor.”5 

When used as part of a trademark, “plus” is often a laudatory word connoting a higher 

quality product or indicating that the product adds an additional value or quality. See 

China Healthways Inst. Inc. v. Wang, 491 F.3d 1337, 1341 (Fed. Cir. 2007) (“‘Plus’ 

ordinarily connotes a related superior product, not one from a different source.”); see 

also Plus Prods. v. Nat. Organics, Inc., Opp. No. 91055487, 1979 TTAB LEXIS 85 

 
5 The American Heritage Dictionary of the English Language (5th ed. 2022). The Board may 

take judicial notice of dictionary definitions. Univ. of Notre Dame du Lac v. J.C. Gourmet 

Food Imps. Co., Opp. No. 91061847, 1982 TTAB LEXIS 146, at *7 (TTAB 1982), aff’d, 703 

F.2d 1372 (Fed Cir. 1983). 
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(TTAB 1979); Plus Prods v. Redken Lab’ys, 1978 TTAB LEXIS 29 (TTAB 1978); Plus 

Prods. v. Sterling Food Co., Inc., Opp. No. 91053757, 1975 TTAB LEXIS 137 (TTAB 

1975); Plus Prods. v. General Mills, Inc., Opp. No. 91052595, 1975 TTAB LEXIS 128 

(TTAB 1975). Accordingly, consumers familiar with Applicant’s DURASHIELD 

chemicals may believe, upon encountering Registrant’s DURASHIELD PLUS 

chemicals, that because of the similarity of the marks, Registrant’s chemicals are an 

extra-strength version of Applicant’s chemicals. 

Finally, in comparing Applicant’s DURASHIELD mark and Registrant’s 

DURASHIELD PLUS mark, Registrant’s mark contains all of Applicant’s mark. 

Likelihood of confusion is often found where the entirety of one mark is incorporated 

within another. Johnson Publ’g Co. v. Int’l Dev. Ltd., Opp. No. 91063170, 1982 TTAB 

LEXIS 25, at *4-6 (TTAB 1982) (EBONY for cosmetics and EBONY DRUM for 

hairdressing and conditioner). The removal of the highly suggestive term “plus” is not 

sufficient to distinguish Applicant’s mark from Registrant’s mark. See The Wella 

Corp. v. Cal. Concept Corp., 558 F.2d 1019, 1022-23 (CCPA 1977) (the inclusion of a 

suggestive or descriptive word to an otherwise arbitrary term will not preclude a 

finding of likelihood of confusion). 

In short, the marks are quite similar in appearance, sound, meaning and 

commercial impression. This weighs heavily in favor of finding a likelihood of 

confusion. 
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B. Relatedness of the Goods, Channels of Trade, and Classes of 

Consumers 

The goods need not be identical or even competitive in order to find a likelihood of 

confusion. Rather, the question is whether the goods are marketed in a manner that 

“could give rise to the mistaken belief that they emanate from the same source.” 

Coach Servs., Inc. v. Triumph Learning LLC, 668 F.3d 1356, 1369 (Fed. Cir. 2012) 

(quoting 7-Eleven Inc. v. Wechsler, Opp. No. 91117739, 2007 TTAB LEXIS 58, at *19 

1724 (TTAB 2007)). See also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 

1261, 1267 (Fed. Cir. 2002) (“Even if the goods and services in question are not 

identical, the consuming public may perceive them as related enough to cause 

confusion about the source or origin of the goods and services.”); Recot, Inc. v. Becton, 

214 F.3d 1322, 1329 (Fed. Cir. 2000) (“[E]ven if the goods in question are different 

from, and thus not related to, one another in kind, the same goods can be related in 

the mind of the consuming public as to the origin of the goods.”). 

Here, the Examining Attorney argues that third-party websites establish a 

relationship between the goods because they show that some entities use the same 

marks for chemical additives for the manufacture of food, beverages, 

pharmaceuticals, and animal feed on the one hand, and chemicals for preserving and 

protecting various surfaces, upholstery, furnishings, clothing, and fabrics on the 

other hand. See In re Detroit Athl. Co., 903 F.3d at 1306 (crediting relatedness 

evidence showing that third parties use the same mark for the goods and services at 

issue because “[t]his evidence suggests that consumers are accustomed to seeing a 

single mark associated with a source that sells both”); Hewlett-Packard Co., 281 F.3d 
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at 1267 (evidence that “a single company sells the goods and services of both parties, 

if presented, is relevant to a relatedness analysis”). 

For example, under its mark, BASF offers various chemical additives and 

compounds, including those for use in the manufacture of animal feed, food and 

beverages, and pharmaceuticals and those used for protecting and preserving 

clothing, carpets, upholstery, and other interior fabrics, as shown below: 
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Office Action of February 7, 2023 at 36-37 (highlighting added); Final Office Action 

of June 27, 2023 at 44-45, 51-52 (highlighting added).6 

Similarly, Applied Material Solutions, under its mark, provides various chemical 

products for use in the manufacture of animal feed, food, and pharmaceuticals, as 

well as for use in protecting and preserving fabrics, textiles, and other products, as 

shown below: 

 

 

 
6 All citations to documents contained in the Trademark Status & Document Retrieval 

(TSDR) database are to the downloadable .pdf versions of the documents. 
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Office Action of February 7, 2023 at 103-04 (highlighting added); Final Office Action 

of June 27, 2023 at 69-71, 74-75, 78-82 (highlighting added). This evidence from 

Applied Material Solutions further demonstrates that some of the same chemicals 

have multiple purposes, including uses that are encompassed by both Applicant’s and 

Registrant’s goods. 

Parchem, under its mark, offers chemicals for use in the manufacture of food, 

beverages, animal feed, and pharmaceuticals, in addition to chemicals for preserving 

and protecting clothing and various other textiles and fabrics, as shown below: 
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Office Action of February 7, 2023 at 107-15 (highlighting added); Final Office Action 

of June 27, 2023 at 26-29 (highlighting added). 

Likewise, under its mark, Dow offers chemicals for use in the manufacture of 

animal feed, food and beverages, and pharmaceuticals and for use in the protection 

and preservation of painted surfaces, other interior surfaces, and various textiles, as 

shown below: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Office Action of February 7, 2023 at 50, 54-55, 88, 96 (highlighting added). 
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Under its mark, Clariant, a “specialty chemical compan[y],” offers chemicals for 

use in the manufacture of animal feed and pharmaceuticals as well as chemicals for 

the protection and preservation of textiles, including carpets and clothing, as shown 

below: 

 

 

 

 

 

 

 

 

 

Request for Reconsideration Denial of October 11, 2023 at 39-56 (highlighting added). 

Under its mark, Evonik, another “specialty chemical compan[y],” offers chemicals 

for the protection and preservation of textiles, including carpets and clothing, as well 

as chemicals for use in the manufacture of animal feed and pharmaceuticals, as 

shown below: 
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Request for Reconsideration Denial of October 11, 2023 at 83-106 (highlighting 

added). 

ICL, under its mark, offers chemicals used in the manufacture of food and 

beverages, animal feed, and pharmaceuticals as well as chemicals used for the 

protection and preservation of various textiles, including clothing, furniture, and 

curtains, as shown below: 
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Request for Reconsideration Denial of October 11, 2023 at 110-42 (highlighting 

added). 

IFF, under its mark, offers chemicals used in the manufacture of food, beverages, 

and animal feed as well as chemicals used for the protection and preservation of 

various textiles, including clothing, as shown below: 
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Request for Reconsideration Denial of October 11, 2023 at 4-5, 18-29 (highlighting 

added). 

Finally, under its mark, Coyne Chemical offers chemicals used in the manufacture 

of pharmaceuticals, food, and beverages as well as chemicals used for the protection 

and preservation of various household materials and surfaces, including clothing and 

furniture, as shown below: 
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Request for Reconsideration Denial of October 11, 2023 at 71-78 (highlighting added). 

Additionally, the Examining Attorney introduced the following use-based third-

party registrations showing that the same marks are registered for broadly worded 

chemicals for use in industry and manufacturing, including specifically for foods, 
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pharmaceuticals, and animal feeds as well as chemicals for the protection and 

preservation of various goods, including specifically for textiles, fabrics, clothing, and 

paint coatings:  

 (Reg. No. 6164444) is registered for, inter alia, 

“chemicals for use in industry,” “chemical preparations for 

general industrial manufacturing,” “chemicals for use in 

the manufacture of pharmaceuticals, nutritional 

supplements, agrochemicals, seed treatments, crop 

protection additives, animal feeds, crop protection 

preparations, home cleaning preparations, laundry 

preparations, air fresheners, water treatment 

preparations, paint coatings, lacquers, varnishes, and 

lubricants,” “chemical additives for use in the manufacture 

of food [and] textiles,” and “surfactants for use in the 

manufacture of synthetic detergents.” 

 

 (Reg. No. 5697765) is registered for, inter alia, 

“ingredients used in the manufacture of . . . 

pharmaceuticals, nutrition, [and] coatings . . . , namely, 

natural, synthetic and semisynthetic polymers derived 

from plant and seed extract, cellulose ethers, vinyl 

pyrrolidones and acrylic polymers, polyester and 

polyurethane-based adhesives, gelcoats, maleic anhydride, 

butanediol, tetrahydrofuran, n-methylpyrrolidone, . . . , 

unprocessed polymers, cytological and histological 

fixatives, unprocessed conditioning polymers, emulsifiers, 

. . . , chemical preparations to be applied to textiles, plastics 

and coatings to act as UV filters, water-resistant chemical 

agents and thickeners, emulsifiers, emollients, . . . , 

unsaturated polyester and vinyl ester resins, system 

comprised of excipients and tablet coatings to the 

pharmaceutical and nutraceutical manufacturing 

industries, chemical thickening and texture control agents, 

cellulose gums and vinyl pyrrolidone polymers, 

hydroxyethylcellulose (HEC).” 
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LEIZE (Reg. No. 5607660) is registered for, inter alia, 

“chemical agents for the flame-retardant coating of 

textiles,” “chemicals used in the textile industry, namely, 

printing paste and color enhancer for printing textiles,” 

“industrial chemicals,” “laminated minerals to be affixed to 

the surface of furniture,” “perfluorinated chemical 

compounds prepared synthetically for use in the 

manufacture of . . . pharmaceuticals,” and “polymers and 

polymeric additives for use in the manufacture of 

pharmaceutical preparations [and] coatings.” 

 

 (Reg. No. 5639353) is registered for, inter alia, 

“chemical products with a silicone-based coating for use in 

the manufacture of paints, varnishes, . . . , textiles, . . . , 

food grade release coatings, . . . and decorative coatings,” 

“silicone-based chemicals for impregnating textiles [and] 

fur,” “silicone-based chemicals for softening textiles,” 

“silicone-based chemicals for impregnating, softening and 

water-proofing leather and fabrics,” “anti-microbial, anti-

bacterial and anti-fungal chemical additives for use in the 

lifestyle and healthcare industries, namely, in the 

manufacture of food, pharmaceuticals, . . . , detergents, 

textiles, clothing and furs,” “anti-foaming chemicals for use 

in industry and the manufacture of textiles,” “anti-

skimming chemicals for use in industry and the 

manufacture of textiles,” “chemical froth stabilizers, 

namely, chemical preparations for stabilizing textiles, soil 

and dust,” “chemical stabilizer used for preserving foods,” 

“chemical additives for paints,” and “chemicals for use in 

industry for coating and encapsulating.” 

 

SURPHASE (Reg. No. 5585581) is registered for, inter alia, 

“chemical preparations for general industrial 

manufacturing,” “chemicals for industrial purposes,” 

“chemicals used in the manufacture of fabric or textiles,” 

“chemicals, namely, rheology modifiers for use in the field 

of coating materials,” “agricultural chemicals, except 

fungicides, herbicides, insecticides and parasiticides,” “fire 

retardant chemicals,” “specialty chemicals, namely, 

chemical additives for general industrial use in the 

manufacture of a wide variety of goods,” “specialty 

chemicals, namely, chemical additives for use in the 

manufacture of fabrics and of surfaces of a wide variety of 

manufactured products, for health and safety related 
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purposes,” and “stain-preventing chemicals for use on 

fabrics.” 

 

REPELSHELL (Reg. No. 5186513) is registered for, inter 

alia, “chemical additives for use in the manufacture of 

plastics and paints,” “polymers, biopolymers, polymeric 

additives and biopolymeric additives for use in the 

manufacture of industrial products, consumer and 

household products, sealants or packaging,” “specialty 

chemicals, namely, chemical additives for general 

industrial use in the manufacture of a wide variety of 

goods,” and “specialty chemicals, namely, chemical 

additives for use in the manufacture of fabrics and of 

surfaces of a wide variety of manufactured products, for 

health and safety related purposes.” 

 

 (Reg. No. 5843146) is registered for, inter alia, 

“chemicals used in industry,” “agricultural chemicals, 

except fungicides, herbicides, insecticides and 

parasiticides,” “chemicals used in the manufacture of 

textiles, adhesives, plastics and industrial coatings,” “food 

preserving chemicals,” and “chemical additives for use in 

the manufacture of pharmaceuticals.” 

 

AEROSIL (Reg. No. 6846852) is registered for, inter alia, 

“chemicals used in industry,” “food preserving chemicals,” 

“chemicals for use in the manufacture of . . . sealants, . . . , 

defoamers, . . . , paints, coatings, [and] pharmaceuticals,” 

“chemicals for use in the . . . pharmaceutical industry,” 

“chemicals for use in manufacturing and processing of . . . 

agrochemicals, paints and lacquers, and for manufacturing 

of coatings, in particular raw materials for coatings and 

finishing preparations for coatings,” “chemicals for use in 

the manufacture of animal feed,” “chemicals for use in 

association with food products, namely, chemical additives 

used in the manufacture of food, food preserving 

chemicals,” “defoaming agents,” “chemicals for use in 

industry, namely, silica for use in the chemical industry, 

textile industry, pharmaceutical industry, . . . , paint and 

coatings industry,” “chemical preparations for 

manufacturing of paints, . . . lacquers, [and] coatings,” 

“chemical preparations and additives for manufacturing of 
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. . . pharmaceutical preparations,” “chemical additives and 

auxiliaries for manufacturing of paints, lacquers, [and] 

coatings,” and “chemical substances for preserving 

foodstuffs.” 

 

 (Reg. No. 5979499) is registered for, inter alia, 

“chemicals, namely, raw chemicals,” “chemicals used in 

industry,” “chemicals used in agriculture,” “chemicals for 

preserving foodstuffs,” and “pharmaceutical chemicals for 

use in the manufacture of pharmaceuticals.” 

 

 (Reg. No. 6201368) is registered for, inter alia, 

“size for use in the textile industry,” “chemicals used in 

industry,” “fabric protectant for commercial dry cleaning 

use,” “chemicals for use in the manufacture of a wide 

variety of goods,” “chemicals, namely, rheology modifiers 

for use in the field of coating materials,” “chemical agents 

for the flameretardant coating of textiles,” “polymers and 

polymeric additives for use in the manufacture of 

pharmaceutical preparations [and] coatings,” “chemical 

preparations to be applied to textiles . . . and coatings for 

absorbing ultraviolet light,” “chemical preparations to be 

applied to textiles . . . and coatings to prevent the 

penetration of ultraviolet light,” “chemical preparations to 

be applied to textiles . . . and coatings to prevent damage 

from ultraviolet light,” and “chemical agents for 

impregnating, binding or coating of textiles, furs and 

leather, non-wovens and fabrics.” 

 

 (Reg. No. 6480682) is registered for, inter alia, 

“chemical additives for use in the manufacture of food,” 

“chemical additives for use in the manufacture of 

pharmaceuticals,” “chemical agents for the flame-

retardant coating of textiles,” “chemical preparations for 

the manufacture of paints,” “chemical preparations to be 

applied to textiles . . . and coatings for absorbing ultraviolet 

light,” “chemical preparations to be applied to textiles . . . 

and coatings to prevent the penetration of ultraviolet 

light,” “chemical vehicles used in the manufacture of 

paints,” “chemicals for fermenting wine,” “chemicals for 

industrial purposes,” “chemicals for use in the manufacture 
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of wide variety of goods,” and “waterproofing chemical 

compositions for articles of fabric.” 

 

 (Reg. No. 6035386) is registered for, inter alia, “ 

“chemical additives for use in the manufacture of food, 

animal feed, pet food, . . . , textiles and nutritional 

supplements,” “chemical preparations to prevent mildew,” 

“chemical preparations for preserving foodstuffs,” 

“chemicals used in the manufacture of fabric or textiles,” 

“enzymes to assist in digestion for use in the manufacture 

of animal feeds,” “enzymes for use in the textile industry,” 

and “mold inhibiting chemicals for preventing growth of 

mold.” 

 

DODIGEN (Reg. No. 6673516) is registered for, inter alia, 

“ammonium-containing compounds and blends thereof 

used in the manufacture of penicillin, fabric softeners, . . . 

and antimicrobial textile and finishing products, 

surfactants, emulsifiers, corrosion-inhibitors, bactericides, 

fungicides, germicides, biocides, algaecides, antifoulants, 

antibiofoulants, emulsifiers, and wood preservatives,” 

“chemicals for use in the manufacture of a wide variety of 

goods,” and “chemicals for use in industry.” 

 

HUNTSMAN (Reg. No. 6166773) is registered for, inter 

alia, “chemical products for use in the textile, . . . , leather, 

plastics, animal skin and artificial leather industry,” 

chemicals for use in the manufacture and treatment of 

paper, textiles, and fabrics,” “chemicals for use in the 

manufacture of pharmaceuticals,” and “silicone based 

chemical agents in the textile industry used in treating 

textiles for textile resilience, textile crease resistance, and 

for improving sewability and making textiles softer.” 

 

ECO MYRJ (Reg. No. 7037971) is registered for, inter alia, 

“chemicals for use in industry,” “chemical preparations for 

general industrial manufacturing,” “emulsifiers for 

industrial purposes and for use in the manufacture of 

foods,” “produce stabilizer for preserving foods,” “chemicals 

for use in the manufacture of pharmaceuticals, nutritional 

supplements, agrochemicals, seed treatments, crop 

protection additives, animal feeds, crop protection 

preparations, home cleaning preparations, laundry 

preparations, . . . , paint coatings, lacquers, varnishes, and 
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lubricants,” and “chemical additives for use in the 

manufacture of food [and] textiles.” 

 

IFF (Reg. No. 6649792) is registered for, inter alia, 

“chemical preparations in the nature of emulsifiers, 

alginates, stabilizers, hydrocolloids, cellulose and anti-

oxidants for use in the manufacture of food and beverages,” 

“chemicals used in industry,” “chemicals and chemical 

preparations used in the manufacture and formulation of . 

. . detergents, fabric softeners, [and] scented textiles,” 

“ingredients for food and dietary supplements, namely, 

emulsifiers [and] food preservatives,” and “enzymes . . . for 

use in the manufacture of household detergents, textiles, 

animal health and nutritional products, beverage brewing, 

[and] food.” 

 

Final Office Action of June 27, 2023 at 94-134. “Third-party registrations which cover 

a number of differing goods and/or services, and which are based on use in commerce, 

although not evidence that the marks shown therein are in use on a commercial scale 

or that the public is familiar with them, may nevertheless have some probative value 

to the extent that they may serve to suggest that such goods or services are of a type 

which may emanate from a single source.” In re Mucky Duck Mustard Co., Serial No. 

73603019, 1988 TTAB LEXIS 11, at *9 n.6 (TTAB 1988). Thus, this evidence 

corroborates the third-party use evidence upon which the Examining Attorney relies. 

Applicant argues that the Examining Attorney’s evidence demonstrates only that 

“large conglomerates” produce “a broad spectrum of goods, sometimes including the 

goods of the [Subject A]pplication and the [C]ited [R]egistration,” which Applicant 

contends is not sufficient to show the relatedness of the goods therein. Response to 

Office Action of May 4, 2023 at 5-7; Request for Reconsideration of September 18, 

2023 at 6-9; Request for Reconsideration of December 27, 2023 at 6-9; 6 TTABVUE 
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6-9.7 However, Applicant did not provide evidentiary support for its argument. See 

Cai v. Diamond Hong, Inc., 901 F.3d 1367, 1371 (Fed. Cir. 2018) (“Attorney argument 

is no substitute for evidence.”) (citation omitted). 

In addition, we disagree with Applicant’s characterization that the websites show 

only “[t]he existence of conglomerates manufacturing disparate goods under house 

brands.” See 6 TTABVUE 9. The third-party evidence is not analogous to that of large 

retailers such as Amazon.com®, Costco®, or Wal-Mart® showing a broad spectrum of 

consumer goods under a house mark. Cf. In re Donnay Int’l, Societe Anonyme, Ser. 

No. 74160268, 1994 TTAB LEXIS 21, at *2, n.3 (TTAB 1994) (minimizing the 

significance of two third-party registrations for house marks “since house marks can 

be used to identify a broad range of products”). Instead, the goods offered by both 

Applicant and Registrant are chemicals used as ingredients in various finished 

products, and the evidence involves only third parties that offer chemicals formulated 

to their particular needs. Applicant has not demonstrated that these third parties 

offer such a wide range of other unrelated goods and services as to undermine the 

probative value of their offering the goods at issue in this case under the same mark. 

Applicant further attempts to discount the third-party website evidence on the 

ground that some of the marks “are not registered trademarks” and, therefore, 

Applicant argues that the Examining Attorney “has neither presented any evidence 

[that] these companies assert trademark rights . . . nor presented any evidence 

 
7 Citations to the appeal record are to TTABVUE, the Board’s online docketing system. The 

number preceding TTABVUE corresponds to the docket entry number, and any number 

following TTABVUE refers to the page of the docket entry where the cited materials appear. 
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consumers would recognize such rights.” Response to Office Action of May 4, 2023 at 

7; Request for Reconsideration of September 18, 2023 at 7; Request for 

Reconsideration of December 27, 2023 at 8; 6 TTABVUE 8. However, it is well-settled 

that third-party marks, whether registered or not, in use for both Applicant’s and 

Registrant’s goods demonstrate relatedness. To wit, 

[e]vidence of relatedness may include news articles or evidence from 

computer databases showing that the relevant goods are used together 

or used by the same purchasers; advertisements showing that the 

relevant goods are advertised together or sold by the same manufacturer 

or dealer; or copies of prior use-based registrations of the same mark for 

both applicant’s goods and the goods listed in the cited registration. 

 

In re Ox Paperboard, LLC, Ser. No. 87847482, 2020 TTAB LEXIS 266, at *15 (TTAB 

2020). 

The Examining Attorney’s evidence demonstrates the requisite relationship 

between the goods identified in the Cited Registration and those in the Involved 

Application, especially where the marks are as close as they are here. In fact, the 

close similarity of the marks reduces the degree of similarity between the goods 

required to support a finding of likelihood of confusion. In re Shell Oil Co., 992 F.2d 

1204, 1207 (Fed. Cir. 1993); In re Thor Tech, Inc., Serial No. 78634024, 2009 TTAB 

LEXIS 253, at *4-5 (TTAB 2009) (“[T]he greater the degree of similarity between the 

applicant’s mark and the registered mark, the lesser the degree of similarity between 

the applicant’s goods and registrant’s goods that is required to support a finding of 

likelihood of confusion.”); Time Warner Entm’t Co. v. Jones, Opp. No. 91112409, 2002 

TTAB LEXIS 462, at *29-30 (TTAB 2002) (same). 
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Here, the record shows that it is not uncommon for the same sources to offer under 

the same mark both chemical additives encompassed by the identification of goods in 

the Involved Application and chemical compounds identified in the Cited 

Registration. Thus, the use by unaffiliated producers of raw chemicals of 

DURASHIELD and DURASHIELD PLUS “could give rise to the mistaken belief that 

[Applicant’s chemical additives and Registrant’s chemical compounds] emanate from 

the same source.” Coach Servs., 668 F.3d at 1369. 

Regarding the channels of trade, Applicant argues that the Examining Attorney’s 

statement that the goods are “presumed to travel in the same channels of trade to the 

same classes of purchasers” is baseless. Request for Reconsideration of September 18, 

2023 at 9; Request for Reconsideration of December 27, 2023 at 9; 6 TTABVUE 10. 

Additionally, Applicant relies on evidence from Registrant’s website, Registrant’s 

application and maintenance specimens submitted to the USPTO, and third-party 

evidence to argue that “there are, in fact, critical restrictions on the channels of trade 

for the goods marketed under the cited mark.” Request for Reconsideration of 

September 18, 2023 at 10-25; Request for Reconsideration of December 27, 2023 at 9-

27; 6 TTABVUE 10-11.8 While Applicant is correct that the Examining Attorney’s 

reliance on the presumption in In re Viterra Inc., 671 F.3d 1358 (Fed. Cir. 2012), is 

 
8 The Board notes that Applicant also submitted this same evidence with its appeal brief. See 

6 TTABVUE 16-30. The appeal brief is associated with the application file, so evidence that 

is already in the application should not be resubmitted as exhibits to the brief. In re 

Information Builders Inc., Ser. No. 87753964, 2020 TTAB LEXIS 20, at *5 n.4 (TTAB 2020) 

(attaching previously submitted evidence to an appeal brief is unnecessary and impedes 

efficient disposition of the appeal by the Board; direct citation to evidence in the record is 

strongly preferred). 
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misplaced, Applicant’s reliance on evidence of actual use to restrict the identification 

of goods in the Cited Registration is similarly improper. 

The presumption of identical trade channels in In re Viterra only applies where 

the goods in the application and cited registration are identical or legally identical, 

which is not the case here. See 671 F.3d at 1362. However, where there are no 

limitations as to channels of trade or classes of purchasers in the identification of 

goods, as in the Cited Registration, it is presumed that Registrant’s respective “goods 

move in all channels of trade normal for those goods, and that they are available to 

all classes of purchasers for those goods.” See Hunter Indus. v. Toro Co., Opp. No. 

91203612, 2014 TTAB LEXIS 105, at *36 (TTAB 2014). Determining the similarity 

and relatedness of goods and their trade channels is based on the description of the 

goods in the application and registration at issue, not on extrinsic evidence of actual 

use. In re i.am.symbolic, llc, 866 F.3d at 1323-1325. 

In this case, the Cited Registration does not contain any limitations on the 

channels of trade or classes of purchasers, and, despite Applicant’s evidence, the 

Board may not read limitations into an unrestricted identification of goods. See 

Squirtco v. Tomy Corp., 697 F.2d 1038, 1043 (Fed. Cir. 1983). The Examining 

Attorney’s third-party use evidence makes clear that the ordinary channels of trade 

and classes of consumers for chemical additives for the manufacture of food, 

beverages, animal feed, and pharmaceuticals overlap with those for chemical 

compounds for preserving, protecting, and soil retarding of various interior fabrics, 

materials, and surfaces. In fact, much of the evidence demonstrates that the same 
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chemicals have multiple uses, often including uses listed in both the Involved 

Application and Cited Registration. 

In short, the goods are related and travel in at least some of the same channels of 

trade to the same classes of consumers. 

C. Consumer Sophistication and Care 

Applicant argues that confusion is unlikely because “[t]he level of sophistication 

of the respective consumers is clearly significant.” 6 TTABVUE 11-12. In particular, 

Applicant argues that “[c]onsumers of [R]egistrant’s goods need a written agreement 

for applications involving the human body” and “Applicant’s goods operate in highly 

regulated food and pharmaceutical industries.” Id. Applicant did not introduce any 

evidence that the consumers of Applicant’s and/or Registrant’s goods necessarily 

engage in sophisticated purchasing. While the third-party evidence discussed above 

involves industrial contexts where purchasers may be more sophisticated, 

Registrant’s identified goods are broad enough to encompass ordinary consumer 

goods for preserving and protecting various home surfaces and fabrics, which would 

not be targeted to sophisticated purchasers. Additionally, given the similar marks 

and related goods, we find that the relevant purchasers would not be immune from 

source confusion. See, e.g., Stone Lion Capital Partners, L.P. v. Lion Capital LLP, 746 

F.3d 1317, 1325 (Fed. Cir. 2014); Top Tobacco LP v. North Atlantic Operating Co., 

Opp. No. 91157248, 2011 TTAB LEXIS 367, at *20 (TTAB 2011). 

II. Conclusion 

The marks are quite similar, and this factor weighs heavily in favor of finding a 

likelihood of confusion. Additionally, the goods are related and the channels of trade 
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and classes of consumers overlap, which also weigh in favor of finding a likelihood of 

confusion. Registrant’s consumers are not necessarily sophisticated, and even to the 

extent that Applicant’s may be, the other factors outweigh any consumer 

sophistication or care in purchasing. See In re Rsch. Trading Corp., 793 F.2d 1276, 

1278-79 (Fed. Cir. 1986); Carlisle Chem. Works, Inc. v. Hardman & Holden Ltd., 434 

F.2d 1403, 754-55 (CCPA 1970); see also HRL Assocs., Inc. v. Weiss Assocs., Inc., Opp. 

No. 91075632, 1989 TTAB LEXIS 33 (TTAB 1989), aff’d, 902 F.2d 1546 (Fed. Cir. 

1990) (similarities of goods and marks outweighed sophisticated purchasers, careful 

purchasing decision, and expensive goods). Confusion is likely. 

 

Decision: The refusal to register Applicant’s mark under Section 2(d) of the 

Trademark Act is affirmed. 15 U.S.C. § 1052(d). 


