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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of

Concurrent Use
Proceeding No. 94002083

El Viajero Cheese Company, Inc.
V.

Marquez Brothers International, Inc.

)
)
)
)
)
)
)

MOTION FOR DISMISSAL FOR PLAINTIFF’S FAILURE TO PROSECUTE

Marquez Brothers International, Inc. (“Marquez”) hereby moves for dismissal of this
Concurrent Use Proceeding pursuant to 37 C.F.R. §2.132 for the reasons set forth below.

In this Concurrent Use Proceeding, the Plaintiff El Viajero Cheese Company, Inc. (“El
Viéjero”) was assigned a period for taking its Testimony-in-chief to close October 6, 2005. Tol
date, neither Marquez nor its attorney has been informed of any intention on the part of El
Viajero to take testimony and has received no notice that testimony irs contemplated or is to be
taken. It is now too late for El Viajero to take such testimony. |

Since El Viajero has the burden of proof of supporting its concurrent use application and

since that burden cannot now be met by El Viajero due to its failure to take testimony within the

allotted time, it appears that no useful purpose would be served by continuing this Concurrent

Use Proceeding, and its dismissal is therefore requested. The Board may in its discretion grant a
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motion under 37 C.F.R. §2.132(a) even if the motion is filed after the opening of the testimony

period of the moving party. 37 C.F.R. §2.132(c)

Dated: December 7, 2005 Respectfully submitted,

OWEN, WICKERSHAM & ERICKSON, P.C.

G@%ﬁwen
Attorneys for MARQUEZ BROTHERS

INTERNATIONAL, INC.

455 Market Street, 19" Floor
San Francisco, California 94105
Phone: (415) 882-3200

Fax: (415) 882-3232
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CERTIFICATE OF SERVICE

I, B.C. Dunne, declare as follows:

I am a citizen of the United States of America and am employed in the City and County
of San Francisco, State of California. I am over the age of eighteen and not a party to this action.
My business address is that of OWEN, WICKERSHAM & ERICKSON, P.C., 455 Market Street,
19th Floor, San Francisco, California 94105.

On December 7, 2005 I served the following document(s):

MOTION FOR JUDGMENT ON THE PLEADINGS
by mail by placing a true and correct copy thereof in a sealed envelope with postage fully prepaid
in a United States Post Office mail box at San Francisco, California, addressed as follows:

David McNeely

Vice President

El Viajero Cheese Company
18 Huntington Street
Brooklyn, NY 11231

I declare under penalty of perjury that the foregoing is true and correct. Executed on

December 7, 2005.at San Francisco, California.

DC O

B.C. Dunne
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