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IN THE UNITED STATES PATENT AND TRADE MARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CONSUELO ONGPAUCO-CAUTON, Cancellation No. 92063674

Petitioner,

In the Matter of Registration No. 4,034,365
V. Mark: BARRIO FIESTA EXPRESS

Date Issued: October 4, 2011
JUNE FRANCIS RONO, ASHLEY KRISTEN

C. RONO AND JUSTIN CHRISTIAN C.

[Motion for Summary Judgment; Separate
RONO,

Statement of Undisputed facts; Request for Judicial
Notice; Declaration of Melvin N.A. Avanzado filed
Registrants. concurrently herewith]

EXHIBITS E THROUGH I OF EXHIBIT 3 TO

DECLARATION OF MELVIN N.A. AVANZADO
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

BARRIO FIESTA, LLC, a California
Limited Liability Company,

Plaintiff/Counter-Defendant,
VS. Case No. 15-CV-02669-JSW
NORTHRIDGE FOODS INTERNATIONAL,
INC., and DOES 1 through 10,

inclusive,

Defendant/Counter-Plaintiff.

DEPOSITION OF BARRIO FIESTA, LL.C

JUNE FRANCIS RONO
Date: Tuesday, January 5, 2016
Time: 9:09 a.m.
Location: Valorem Law Group
55 South Market Street
Suite 1500

San Jose, CA 95113

Reported By: Michelle D. Knowles, CSR, RPR, CRR, CCRR
License Number CSR-8979/CCRR-023

5001
43158

Bell & Myers

COURT REPORTERS AND LEGAL VIDEOGRAPHERS

2055 JUNCTION AVENUE, SUITE 200 ¢ SAN JOSE, CALIFORNIA 95131 ¢ TELEPHONE (408)287-7500 ¢ FAX (408)294-1211
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1 A PPEARANTCE S
2 ON BEHALF OF PLAINTIFF/COUNTER-DEFENDANT BARRIO FIESTA,
LLC.:
3
SAC ATTORNEYS LLP
4 BY: JAMES CAI, ESOQ.
111 North Market Street
5 Suite 1020
San Jose, California 95113
6 (408) 436-0789

jcai@sacattorneys.com

8 ON BEHALF OF DEFENDANT/COUNTER-PLAINTIFF NORTHRIDGE
FOODS INTERNATIONAL, INC.:

PANITCH SCHWARZE BELISARIO & NADEL LLP

10 BY: PATRICIA SMINK ROGOWSKI, ESQ.
BRIDGET H. LABUTTA, ESQ.
11 One Commerce Square
2005 Market Street
12 Suite 2200
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13 (215) 965-1330
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ALSO PRESENT:
16
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17
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Are you prepared to testify on behalf of
Barrio Fiesta, LLC as to all the topics in the notice?
A. Yes.

Well, let me read the --

0. Yeah.

A. -- notice.

0. Okay.

A. Yes, I have read it.

Q. Okay. What is your affiliation with Barrio

Fiesta, LLC?

A. I'm the president and chief executive officer
of Barrio Fiesta, LLC.

Q. Okay. We have a few preliminary questions
just to make sure everybody is on the same page about
depositions.

Is there anything that will prevent you from

understanding my questions or answering truthfully

today?
A. No.
Q. Are you taking any medication today?
A. I have not taken it, but I do -- yeah. I have

not taken it.
Q. Okay. Does taking the medication or not
taking the medication impact your ability to understand

my questions or answer questions today?
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Q. Okay. So those have been produced to us as
part of the litigation --

A. Yes.

Q. -—- the documents that you reviewed?

Is there anything that wasn't produced to us
that you reviewed in preparation for today?

A. Not that I know of.

Q. Okay. So what is your education background
post high school?

A. I have a Bachelor of Science in business
administration, I have a master's in business
administration, and a Doctor of Philosophy in
management.

Q. And what schools did you attend, sir?

A. International Academy of Management and
Economics.

0. Okay. I'm not familiar with that school.

Where is that?
A. That's in the Philippines.
Q. Okay. Were all of your degrees obtained from

that school?

A Yes.

Q. How long have you lived in the United States?
A. Since 1982.

Q. Okay. What has been your work experience

BELL & MYERS COURT REPORTERS AND LEGAL VIDEOGRAPHERS 408-287-7500
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since college?

A. I served as a logistics supervisor for
San Jose Job Corps, which is a Department of Labor --
U.S. Department of Labor program.

0. Uh-huh.

A. And then after that, I served as the assistant
director for school facilities for Berryessa Union
School District six months after I was promoted to
director of school facilities.

And then after that, I moved to Alum Rock
Elementary School District as director of facilities and
planning, and then I moved to become the director of
facilities and planning and operations for East Side
Union High School District.

Q. Okay. How long have you worked with Barrio
Fiesta, LLC?

A. Since 2010.

Q. Okay. So when the restaurant was purchased,
that's when you began your affiliation with the Barrio
Fiesta Restaurant in Milpitas?

A. That's correct.

Q. Okay. Have -- well, we sort of discussed
this, but has Barrio Fiesta, LLC been involved in
litigation before?

I know you've been deposed before, but has the

10
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company been involved in other litigation before?

A. By "litigation," we have been involved with
the U.S. Department of Labor doing an audit for us which
subsequently resulted in a consent agreement. So I take
it that that would be considered litigation.

Q. What was that about?

A. It was payment of overtime and -- calculation
of payment of overtime and hours.

Q. And that was resolved by settlement, you said,
or by consent?

A. By consent. Yeah, it was resolved by
settlement which resulted to a consent agreement.

Q. Has there been any other litigation involving
Barrio Fiesta, LLC?

A. No.

Q. Who was the attorney helping you in that other
matter with the Department of Labor?

A. Well, we had some help from Charles Standard,

who helped review the consent agreement for us.

Q. Were you deposed in that matter?

A No.

Q. And about what time frame was that?

A I would -- if I recall, about June/July of
2014.

Q. Okay. Did you talk to anyone besides your

11
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attorneys in preparing for the deposition today?

A. No.

0. Did you look for additional documents for this
litigation in advance of the deposition today?

A. No.

Q. Were you involved in preparing Barrio Fiesta,
LLC's responses to the document requests?

A. Yes.

Q. Okay. And I saw that you reviewed the -- or
signed off on the certification for the company's
responses to the interrogatories and the supplemental
responses to the interrogatories.

That was you; correct?

A. Yes.

Q. Okay. Who have you discussed this lawsuit
with?

A. Say it again.

Q. Who have you discussed this lawsuit with?

Anyone outside of your attorneys?

A. My attorneys and our management team.
Q. Who is on your management team?
A. Michelle Villanueva, our chief operations

officer, and Eva Lonzanida, our business operations
manager.

Q. To help our court reporter, could you spell

12
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Q.

A.
that 1is,
should.

Q.
interest,

A.

0.
Who are vy

A.

= O S O ©

officer,
manager.
Q.

team, and

Do you assert rights in "Barrio Fiesta"

without the word "Express"?

Well, I don't know what the legal answer to

but to the degree that I think that we can, we

So as president, do you have an ownership
a stock share in Barrio Fiesta, LLC?

Yes.

Who else owns portions of Barrio Fiesta, LLC?
our stockholders?

Just myself.

Okay. Who reports to you?

In terms of --

Barrio Fiesta.

-- day-to-day operations?

Right.

Michelle Villanueva, the chief operations

and Eva Lonzanida, the business operations

Is there a -- you said there was a management
that's -- you've told us that --

Yes.

-— that those -- okay.

Is there a board of directors?

No.

14
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0. Are there other outside advisors to Barrio
Fiesta, LLC?

A. No.

Q. About how many employees work for Barrio
Fiesta, LLC?

A. It depends, depending on traffic flow of the
business, but it typically ranges between -- well,
historically, it's between 19 to 29 employees.

0. Okay. You have, as I understand it, two
locations for the company's restaurants; is that
correct?

A. No.

0. No. Okay.

What are the locations for the restaurants?

A. 1790 Milmont Drive, Milpitas, California
95035.

0. Is that the sole restaurant location?

A. For a Barrio Fiesta, LLC-owned restaurant,
yes.

Q. Okay. Who is TRiGroup, or what is TRiGroup?

A. TRiGroup owns another location of Barrio

Fiesta Express in San Jose.

Q. Okay. Is TRiGroup part of this litigation in
any way?
A. No.
15
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"TRiGroup."
Q. Okay. Do you have offices at any location for

Barrio Fiesta, LLC besides Milpitas, Milmont Road?

A. No.
Q. Do you have offices for TRiGroup at any
location besides -- I don't remember the street —-- in

San Jose?

A. Yes.

0. Where are the offices for TRiGroup?

A. It's 1250 Ames Avenue —-- that's A-m-e-s
Avenue -- Milpitas, California 95035.

Q. Does TRiGroup manage or have other focuses

besides the operation of the restaurant in San Jose?

A. Yes.
0. What are the other focuses of TRiGroup?
A. The TRiGroup provides business and management

consulting services.

Q. So you have clients besides Barrio Fiesta,
LLC?
A. Yes.
Q. Okay. Can you name those clients?
MR. CAI: You don't have to if it's a trade
secret.

THE WITNESS: Well, I can name our current

client, is Anselmo Vineyards, a winery, and right now,

17
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that's the only client that we're working with.
BY MS. ROGOWSKI:

Q. Okay. Does that entity have anything to do
with distribution of Barrio Fiesta Express or Barrio
Fiesta food?

A. No.

0. How is the accounting done between Barrio
Fiesta, LLC and TRiGroup? I mean, do you have one
combined financial statement?

A. No.

Q. Okay. So there are separate financial
statements for Barrio Fiesta, LLC, and that entity pays
its own taxes?

A. That's correct.

Q. All right. So if I'm concerned with finding
out which of your entities offers restaurant services or
sells food as Barrio -- with the mark "Barrio Fiesta" or
"Barrio Fiesta Express," the entities I would be
interested in are Barrio Fiesta, LLC and TRiGroup; 1is
that correct?

A. Yes.

Q. Okay. And TRiGroup, its involvement is the
restaurant in San Jose, operating that restaurant?

A. Yes.

0. And Barrio Fiesta, LLC operates the restaurant

18
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in Milpitas and supplies employees to the restaurant in

San Jose?

A. Yes.

Q. Okay. Thank you.

A. You're welcome.

Q. We show in the documents produced -- I don't
know if we have them yet from Dave -- that Barrio

Fiesta, LLC was created in 2010.

Is that -- which I think is right before you
purchased the restaurant from Mr. -- I'm going to get
the names confused, so maybe we'll wait until I have a
document to show you.

A. Okay.

Q. Okay. Does Barrio Fiesta, LLC have a document
retention or document destruction policy? How long do
you keep documents is really what I want to understand.

A. If it's important documents, we keep them
forever, as much as we could keep them. If it's, you
know, mundane, not critical documents, we don't really

have a set policy when to destroy them. But if it's

mundane documents, we don't really keep -- keep it for
too long.
Q. So is there a written policy of the company

for how long documents are kept?
A. No.

19

BELL & MYERS COURT REPORTERS AND LEGAL VIDEOGRAPHERS 408-287-7500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CEREAFFARQIR GONASW Document 50-5 Filed 09/09/16 Page 14J#rary 5, 2016

0. No.

So you're guided by what seems to be critical
documents for the company, those are kept longer,
perhaps indefinitely, and other things could be
destroyed.

And who makes that decision?

A. I do.

Q. Okay. So do employees delete e-mails, or do
they keep them indefinitely?

A. We don't control -- I certainly don't control
the employees' e-mail. So when they delete them, if
they even do, I don't know that.

0. What 1s the relationship between Barrio
Fiesta, LLC and you and Justin and Ashley Rono?

A. Ashley Rono and Justin Rono were the original
trademark owners, and they gave Barrio Fiesta, LLC the
license to use the trademark to operate Barrio Fiesta
Restaurant.

MS. ROGOWSKI: Okay. Can you get me the
license agreements?

MS. LABUTTA: Uh-huh.

(Exhibit 2 marked for identification.)

BY MS. ROGOWSKI:
Q. I'm showing you what is titled "Trademark

License Agreement between Justin Christian Rono and

20
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Ashley Kirsten Rono (jointly called 'Licensor') and
Barrio Fiesta, LLC (called 'Licensee')." That's been
marked as Exhibit 2. It is Barrio supplemental

production pages 6 through 15.

So do you see this document that we've marked
as Exhibit 2? 1Is this the trademark license agreement
that you referred to insofar as the license between
Justin and Ashley Rono and Barrio Fiesta, LLC?

A. Yes.

Q. Okay. If we look at -- if we look at the
first page of the document, which is production marked
supplemental page 6, it shows that it's a license for
the licensee to use the license marks in the
United States. And that's at paragraph 1l.a. of "GRANT
OF LICENSE." And in the recitals, there's a definition
of "Licensed Marks" that are set forth in Exhibit A.

Do you see that?

A. Yes.

0. Okay. So if we look at Exhibit A, which is
page SUPP 15, the last page of that document, it appears
that the marks that were licensed were "Barrio Fiesta
Express"; is that correct?

A. Yes.

0. And a logo that also is "Barrio Fiesta

Express" combined with an image; is that correct?

21
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A. Yes.

0. And then it says, "Other TRADE NAMES and LOGOS
developed by Licensor hereafter and added to the
Licensed Rights by notice of Licensor."

Have there been any other trade names or logos
added to this agreement?

A. Not that I know of.

Q. Okay. It also says, "Logos of Purchasing
Network members as permitted by separate agreement."

Have there been other logos of purchasing

network members added to this agreement?

A. No.
Q. When it says "Logos of Purchasing Network," do
you understand -- or can you explain more about what

that meant?

A. That meant the suppliers to the Barrio Fiesta
products that we use in terms of raw materials that we
use.

Q. Okay. So you have sourced some of the food
products that then are prepared in the restaurant, or
what are we talking about when you say "Purchasing
Network™"?

A. Meat products -- pork, beef, seafood -- dry
goods, packaging materials, to-go containers, that sort.

Q. Okay. So where do you source your sauces that

22
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materials.
Q. Okay. Okay. So you would do your own

pickling to make pickled vegetables?

A. That's correct.

0. Okay.

A. We don't pickle, but that is a good example.
Q. Okay. So shrimp paste, you're making your own

shrimp paste or you're buying shrimp paste?
A. We're buying the shrimp paste, and then we

prepare it into our recipe.

Q. Okay. What's the source of your shrimp paste?

A. We buy it from an Asian grocery store.

Q. What Asian grocery store sells your shrimp
paste?

A. Lion Supermarket.

Q. Okay. Returning back to the license
agreement, looking at -- where is it? I'm looking at

supplemental page 10, which is page 5 of the document,
and paragraph 5.
I see here that the consideration paid for
this license appears to be $100; is that correct?
A. That's correct.
Q. And then if I refer down to paragraph 6, I see
that the initial term of this trademark license

agreement is for ten years.

24
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So the consideration of $100 gives Barrio
Fiesta, LLC the right to use this trademark for ten
years; 1s that correct?

A. Yes.

Q. Okay. It also appears that in paragraph 6,
Barrio Fiesta, LLC can renew this license for three
ten-year terms -- so they've got a lot more time if they
want it -- each time paying $100 for the license; is
that correct?

A. Yes.

Q. Okay. And I understand that, looking at this
agreement, 1f there's awareness of infringement by
Barrio Fiesta, LLC, a notice is to be given to the
Ronos.

Was written notice given to the Ronos?
I'm looking at paragraph 4.a. on page 4 of the
document, Bates-marked supplemental 9.
A. What was the question? I'm sorry.
Q. The question was, was written notice given to

Justin and Ashley Rono by Barrio Fiesta, LLC about an

infringement?
A. No.
Q. Okay. Is -- so we wouldn't -- if we're asking

for production of a written notice, there wasn't one?
A. (Nodding head.)

25
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0. Okay. What is the basis for Barrio Fiesta,
LLC serving as the plaintiff in the litigation today --
or the current litigation, I should say?
MR. CAI: Objection. Calls for a legal
conclusion, speculation.
You can answer if you can.
THE WITNESS: Well, the basis is, as a
licensee, Barrio Fiesta, LLC believes that it has a
right under the trade- -- as I understand, for a -- has
a right to -- to make that claim.
BY MS. ROGOWSKI:
0. Is Barrio Fiesta, LLC an exclusive licensee of

the Barrio Fiesta Express trademark?

A. What do you mean by "exclusive licensee"?

Q. The only entity that can use that brand.

A. Not that I know of.

0. So who else is able to use Barrio Fiesta,
LLC -- or Barrio Fiesta Express as their brand? Excuse
me.

A. Any individual or entity that would be granted

such license by the trademark owners.
Q. Are you aware of other licenses being granted
to companies by the Ronos to use Barrio Fiesta Express?
A. Yes.

0. Okay. What are those other licenses?

26
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A. One to TRiGroup, Inc., operating as Barrio

Fiesta Express.

Q. Okay. Are there any others?
A. No.
Q. Okay. So as I look at page 4, supplemental

Bates number page 9, paragraph 4.a., Barrio Fiesta, LLC
will retain any proceeds or damages or awards that may
come from this litigation -- this current litigation; is
that correct?

A. Yes.

Q. So there won't be an apportionment or a
sharing with the Ronos?

A. It has not been discussed.

0. Well, I know from our initial question that
you went to school in the Philippines; so one of my
questions was, "Have you traveled to the Philippines?"
but I'll still ask it.

Have you traveled to the Philippines?

A. Yes.

Q. Okay. So you grew up there?

A. Yes.

Q. And then you said in 1982, you moved to the

United States?
A. Yes.

Q. Yes.

277
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Have you ever visited any of The Original

Barrio Fiesta of Manila Restaurants in the Philippines?

A. Yes.

Q. So have you visited any of them recently?

A. Not recently, no.

Q. So when was the last time you had visited one

of those restaurants?
A. Sometime in 2011.
Q. Is that what prompted you to have interest in

purchasing the Milpitas restaurant?

A. No.

Q. What interested you in purchasing the Milpitas
restaurant?

A. Well, I believe that Filipino cuisine is a
cuisine that's -- really has not reached the

United States yet compared to Chinese food, Japanese,
Italian, Korean food. I believe that there is a market
for Filipino cuisine. I think Filipino food is great
food to have, but a lot of people just are not aware of
it.
So having the opportunity to hopefully

introduce Filipino cuisine to the western palate, I
think, is an endeavor worth pursuing.

0. And there was a restaurant in the location at

Milpitas when you purchased it --

28

BELL & MYERS COURT REPORTERS AND LEGAL VIDEOGRAPHERS 408-287-7500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CEREAFFARQIR GONASW Document 50-5 Filed 09/09/16 Page 22J#rary 5, 2016

Yes.
-—- offering Filipino food?
Yes.

Did you modify the menu from that restaurant?

S

Not at first.
MS. ROGOWSKI: Okay. Can you give me the
first menu?
MS. LABUTTA: Yes.
(Exhibit 3 marked for identification.)
BY MS. ROGOWSKI:

0. What has been marked as Defendant's Exhibit 3
was produced to us as Barrio production 10001 to 10016.
I'm not sure if this is all one document or if it's
multiple documents; so I'd like your help to explain
what I'm looking at in this collection that's been
marked as DX 3.

A. The first page that says "The Original Barrio
Fiesta Manila" is the menu that's used inside the
restaurant, and the "Barrio Fiesta Express" is the to-go
menu that's used for the restaurant. And the succeeding
pages Jjust enumerates the menu items or the dishes that
are sold at the restaurant.

Q. Okay. So please look at all of it.

Is this a current menu or a -- what -- can you

verify what year, approximately, this menu is from?
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A. This menu was current at the time of
production. We have -- in fact, just January 1lst --
revised the menu.

Q. Okay. So documents were produced to us in the

fall of 2015, so this is a menu from the fall of 20157

A. Let me double-check.
0. Okay.
A. Well, there are some menu items here that we

were not selling in the fall of 2015.
Q. Okay. So let's parse this document one page
at a time just to make sure we're all understanding.
So what's been marked Barrio 10001, that is

the cover of a menu from fall of 20157?

A. No.
Q. No.
What 1s that a -—- is that a menu from another

year? What is this?

A. Yeah, this is the menu cover from prior to the
fall of 2015.

Q. So can you tell me what year this would have
been used?

A. I would say 2014, early 'l5. I don't recall
the specific dates.

Q. Okay. So then if I look at what's the next

page of DX 3, which is marked 10002 -- a little hard to
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see -- this, you said, was a to-go menu cover?
A. Yes.
Q. Do you know what year this was from?
A. About 2014, I believe.
Q. Okay. If I look at what's marked as part of

DX 3 at page 10004, can you tell me about the cover of
this menu cover, what year this is from?
A. This is a current menu for Barrio Fiesta

Express up until December 31st of 2015.

came out this week --

A. Yes.

0. -—- will that be produced to us?

A. Yes.

Q. Okay. Are all the rest of the pages that

follow 10004 till 10016 part of this 2015-era menu?
A. Yes.

Q. Okay. Besides the Milpitas and San Jose

Barrio Fiesta Restaurants in the United States?

A. No.

Barrio Fiesta of Manila Restaurants in the

United States?

Q. Okay. So if we ask to see the menu that just

restaurants that are operated by Barrio Fiesta, LLC and

TRiGroup, have you visited any other Barrio Fiesta or --

Q. Have you visited any of the other The Original
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conclusion, speculation.
You can answer.

BY MS. ROGOWSKI:

Q. You need to answer.
A. Yes.
Q. Has any effort been made to abate the

infringement by the restaurants in Glendale or

outside of -- the other one outside of Los Angeles?
A. We have not taken any formal action to date.
Q. I understand -- well, let's go to a different

topic first.
(Exhibit 4 marked for identification.)
BY MS. ROGOWSKI:

0. All right. What is the basis for the
statement on your website that there's "a history dating
back to 1952, Barrio Fiesta continues to provide its
customers with the authentic taste of true Filipino
cuisine"?

A. Say that again.

Q. What's the basis for the statement on your
website that "With a history dating back to 1952, Barrio
Fiesta continues to provide its customers with the
authentic taste of true Filipino cuisine"?

A. It just speaks to the history of Barrio Fiesta

and the cuisine that it provides to its customers.
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Q. Okay. So 1s this talking about The Original

Barrio Fiesta of Manila Restaurant in Manila,

Philippines?
A Yes.
Q. So you are using the history of the Ongpauco

family as part of the history of your restaurant.
Is that how you see 1it?

A. Well, with respect to when we purchased the
restaurant, it went with that purchase, the history of
that restaurant, which their history dates back to that
time period.

Q. If I look at the document that's been marked
as DX 4, I see at the bottom that "The cooks at Barrio
Fiesta were all trained extensively the 'Barrio Fiesta
Way.'"

What is meant by "the 'Barrio Fiesta Way'"?

A. Well, since we purchased the restaurant, we
have instituted better quality control and staff
training, and so we called that training our "Barrio
Fiesta Way."

Q. So this is something that you've developed
since 201172

A. That's correct.

Q. Okay. Do any of your cooks go back to the

Philippines to be trained in any of the restaurants in
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and legal conclusion.

THE WITNESS: It was just to emphasize the
point that we have a reserve Filipino cuisine that
tastes -- the quality is like eating at home.

BY MS. ROGOWSKI:

0. What do you know about Barrio Fiesta
Manufacturing Corporation?

A. As I understand it, they produce shrimp paste
products -- originally, shrimp paste products, and we've
seen, I think, some -- at least one mixes -- or mix that
I'm aware of. And recently, I've seen fish -- fish
sauce as well.

Q. Uh-huh.

A. So my understanding is they produce these
products.
Q. Are they available for purchase in the

United States, the Barrio Fiesta Manufacturing

Corporation products?

A. Yes.

Q. Have you purchased any of those?

A. Not in the last five years, but previously, I
have.

Q. So you purchased them for home use --

A. Yes.

0. -— before?
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So what's your memory of the earliest time you
would have purchased Barrio Fiesta Manufacturing Corp.
food for home use?

A. I don't recall.

0. So would it have been be- -- as you said, it
was before 2011, and we know that you said you moved to
the U.S. in 1982. So we bound it, I guess, between
those two years.

Can you make a guess as to a time frame?

MR. CAI: Objection. Calls for speculation.

THE WITNESS: I don't recall, but if I were to
guess -—-

MR. CAI: You cannot guess.

THE WITNESS: Okay.

I don't recall specifically.

BY MS. ROGOWSKI:

Q. Are you able to estimate a date that you

purchased Barrio Fiesta food products of Barrio Fiesta

Manufacturing Corporation in the United States?

A. Again, I don't recall specifically. I do
remember, perhaps, buying it mid- -- mid-2000s, perhaps.
Q. Okay. But certainly before you purchased the

Barrio Fiesta Restaurant located in Milpitas?
A. Yes.

Q. Where might I purchase Barrio Fiesta

37

BELL & MYERS COURT REPORTERS AND LEGAL VIDEOGRAPHERS 408-287-7500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CEREAFFARQIR GONASW Document 50-5 Filed 09/09/16 Page 293#rary 5, 2016

Manufacturing Corporation products in California?

A. I don't know specifically where they are
marketed, but I know when I bought it, it was at an
Asian store.

0. Uh-huh. Okay.

(Exhibit 5 marked for identification.)
BY MS. ROGOWSKI:

Q. All right. You've been handed a document
that's been marked Defendant's Exhibit 5, which has
production numbers supplemental 00016.

It's entitled "Trademark License Agreement

between Justin Christian Rono and Ashley Kirsten Rono

and TRiGroup, Inc."; is that correct?
A. Yes.
Q. Okay. Again, I -- I look at paragraph 1 of

the recitals, and it references that the licensor owns
certain trademarks.

And if we look at Exhibit A to this agreement
on page 10 of the agreement but supplemental production
20- -- 00024, I see "Barrio Fiesta Express" is one of
the licensed marks; is that correct?

A. Yes.
Q. I see the logo, "Barrio Fiesta Express" with a
design, as another of the licensed marks; is that

correct?
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A. Yes.

0. I see "Other TRADE NAMES and LOGOS developed
by Licensor hereafter and added to the Licensed Rights
by notice of Licensor."

Has TRiGroup received license of other trade
names and logos?

A. No.

Q. Are you aware of any other trade names and
logos that have been developed by licensor?

A. No.

Q. Okay. And, again, this one says, "Logos of
Purchasing Network members as permitted by separate
agreement."

Are we again talking about suppliers'

branding?
A. Yes.
0. Okay. Both DX 5 and DX -- Defendant's

Exhibit 5 and Defendant's Exhibit 2, both of these
trademark licenses reference an Exhibit B; however, we
do not see Exhibit B attached to either of them. If we
look at the first page of each license agreement at
"GRANT OF LICENSE," 1, subpart b, it appears that each
of these licensees has rights to grant third-party
licenses.

You do see that, "GRANT OF LICENSE," part
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l1.b., as in "boy"?

A. Yes.

0. Okay. Do Exhibit Bs exist for either of these
license agreements?

A. No.

Q. Have -- have sublicenses been granted by

Barrio Fiesta, LLC?

A. No.
Q. Have sublicenses been granted by TRiGroup --
A. No.
Q. -- Inc.?
No. Okay.

What is the earliest date that you offered
restaurant service as using Barrio Fiesta or Barrio
Fiesta Express?

A. January -- the first week of January 2011.

0. What's the earliest date that you offered
packaged foods using Barrio Fiesta or Barrio Fiesta
Express branding?

A. Since the first week of January 2011.

Q. So when we talk about packaged foods, do you

see that as takeout food from the Barrio Fiesta Express

Restaurant?
A. Yes.
0. Okay. So a customer comes in and orders a
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dish and wishes to take it out, so you're going to
package it in a bag that says "Barrio Fiesta Express,"
but what does the takeout container look like?

A. It depends on the dish that is ordered. We
have several kinds of packaging materials.

Q. Are any of them vacuum-packed?

A. No.

Well, let me take it back. For the most part,
no, but we have sold other items that we vacuum-pack.

Q. Such as -- what's been sold in a vacuum pack?

A. Crispy pata, which is the pork hock. Lumpia
shanghai, which is the egg rolls.

0. Okay.

(Exhibit 6 marked for identification.)
BY MS. ROGOWSKI:

Q. All right. I'm handing you what's been marked
as Defendant's Exhibit 6, which is -- was produced to us
as BARRIO 10019 through 10025. I don't know if all of
these go together, but I'd like to walk through the

document and have you tell me what I'm looking at.

A. Okay.
Q. Okay. So on page 10019, what is this?
A. This is the crispy pata, the pork trotters or

ham hock, that we sell. Page --

Q. Do you have -- yeah. Okay. All right.
41
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So looking at this, are these on display in
your restaurants?

A. No.

Q. So if a customer comes in and orders crispy
pata to eat to consume on premises, they're not going to
see this package?

A. No.

Q. If they order crispy pata to take home, will
they see this package?

A. Not necessarily. Depends on what you would
define as "home."

Q. Okay. If they're going to consume the crispy
pata off your premises, so they want it to go, what

would the packaging look like?

A. If they're going to consume it at home --
"home" being nearby home -- then it would have a
different packaging. We have customers that would come

and buy it, and they live in New Jersey or Washington.
Then we would package it this way.
Q. Okay. So you do a mail order business for
some of your customers?
A. No.
Q. No.
How would a customer from New Jersey make a

purchase from you?
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A. They would visit the restaurant, either eat at
the restaurant or just buy it to go.

Q. Uh-huh.

A. And then if they say, you know, they're flying
out of California, then we would make arrangement to
package it this way.

0. Okay. Understood.

Do you have a freezer case where products are

displayed within your store -- or your restaurant?
A. No.
Q. Okay. Looking at Defendant's Exhibit 6,

page 10020, can you tell me what this is a photograph
of?

A. Yeah. This is a photograph of our pata sauce,
which is the sauce for the pork trotters or the pork ham
hock.

0. So if I'm a customer at your restaurant, 1is
one of these bottles on the table in the restaurant?

A. No.

Q. How would I see this product? If I was
sitting in your restaurant, would the pata sauce be in a
little container, I guess, or a jar or something?

A. Yes. If you're eating dining in, it would be
in a sauce container.

0. Uh-huh. So when would I see the pata sauce
43
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package in this way?

A. So if you want to buy, you know, more sauce
than the typical serving, we would actually sell -- sell
you the sauce.

Q. Okay. So someone —-- a restaurant employee has
a stash of these behind the counter to give people, like
a ketchup container or something, or do they have to
package it to order each time?

A. We would have to package it to order each
time.

Q. Okay. All right. 1If I look at the next page
of Defendant's Exhibit 6, which is marked 10021, what am

I looking at?

A. This is a dish called "Beefsteak Tagalog."
0. This document has a date in print on it of
12/17/2011.

Is that significant?

A. It's just when the photo was taken.

Q. Is this a photo of a dish that was going to be
displayed in advertising or on your menu Or...

A. At the time that this was taken, I think we
were just taking a photo shoot of our food.

Q. Okay. I don't see a display of Barrio Fiesta
Express or Barrio Fiesta other than the stamping about

the production for the litigation.
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A. This is an appetizer called "Lumpia Shanghai."
That's l-u-m-p-i-a; shanghai is s-h-a-n-g-h-i -- -h-a-i.
Q. Okay. Page 10017 of Defendant's Exhibit 6

appears to be a portion of a menu.
What am I looking at?
A. These are the individual meals that we serve
at the restaurant.
Q. Can you tell me a time frame for when these
are on your menu?
Is this a current menu or --
A This is a current menu.
0. At 2015 time frame?
A Yes.
Q All right. And on page 10018, what am I

looking at here?

A. This is the lumpia shanghai, which is the mini
egg rolls.

Q. Okay. This appears to be a vacuum-packaged
product.

Is that comparable to the crispy pata you
would -- if I'm eating at your restaurant, I don't see

this packaging?

A. (Nodding head.)
Q. Who sees this packaging?
A. Again, any customers that would have a long
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way to go home, and then we would package it for them.

Q. Would this product be on display in your
store --

A. No.

0. -- or in your retail restaurant?

Okay. Page BARRIO 10025, this one is --
appears to be date-marked 12/16/2011.
Can you tell me what I'm looking at?

A. This is the cooked ready-to-eat version of
crispy pata, the pork hock.

Q. Okay. Are there any outlets where Barrio
Fiesta Express packaged food is available to purchase in
California other than the two restaurants?

A. Not currently, no.

Q. Are you in progress in setting up distribution
of packaged food products in other locations other than

your two restaurants?

A. Yes.
0. Can you tell me about that?
A. We were in discussion with a food manufacturer

that would produce our food and to be sold at Asian
supermarkets, and that was all set to go until the
company was given notice to be deposed or to be involved
in this lawsuit. So the president of that company has

decided to put things on hold until we resolve this
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restaurants?

A. Well, we have been attempting to contact other
distribution companies such as Sysco Foods and have a
discussion about having our products distributed through
those avenues. We've pursued a conversation with bakery
shops to carry Barrio Fiesta bread and pastries. Of
course, we've talked to Asian supermarkets as well to
put our products in their -- in their stores.

0. When were these efforts made? Are these all
2015 efforts, or did this start when you purchased the
restaurant? What's the time frame for your discussion?

A. The putting it in Asian supermarkets, that
conversation started in 2013.

Q. Okay.

A. The bakery portion, we've started pursuing
that in 2015.

Q. So today if I wished to purchase Barrio Fiesta
Express food at a location other than the restaurant in
Milpitas or the restaurant in San Jose, where might I do
SO?

A. We don't have any products outside of our
current locations to date.

Q. Okay. Are we expected to have that
opportunity in 20167

A. Well, we were expecting to actually roll it
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0. Okay. And then I look at Defendant's
Exhibit -- BARRIO 10095 -- or 10096. Excuse me. At the
bottom, it looks like later on that same day of
July 21st, 2015, you responded to Ms. Quesada. And you
say, "In brief and I will further expound in our
meeting, we are not related to the current line of
bagoong in the market."

Am I reading that correctly?

A. Yes.

Q. Is that what you wrote to Ms. Quesada on
July 21st, 20157

A. Yes.

Q. Okay. And then if I look at page 10097, I see
the e-mail from you to Ms. Quesada goes on, "We are the
only one who holds the trademark rights to the brand and
we have taken actions to preserve and protect our
trademark rights."

What did you mean there?

A. At the moment that I wrote this e-mail, I
believed that we are the only one that has a registered
trademark and, therefore, has a right to that trademark.

Q. Okay. So you were looking at this in terms of
a registration for Barrio Fiesta Express?

A. Well, I think it's both because we -- when we

bought the restaurant, it dates back to -- as I
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understand, it was 1992, but some of the City of
Milpitas shows 1994 as their record. When we bought it,
I think it predates even our trademark registration to
the brand. So I think I was -- I was not clear, but I
believe my frame of mind was to the registered trademark
and to the trademark itself.

Q. Okay. So there's a registered trademark for

Barrio Fiesta Express for fast-food restaurant services;

correct?
A. Yes.
Q. Okay. Are there any other registered

trademarks that you're relying on?

A. No.

Q. Okay. So you acknowledge in the prior
sentence of this e-mail to Ms. Quesada that Barrio
Fiesta Express is not related to the current line of
bagoong in the market.

So you're aware that there was other product
being sold as Barrio Fiesta in the United States?

A. Yes.

Q. Okay. What are the actions you took to
preserve and protect your trademark rights as mentioned
on this exhibit, Defendant's Exhibit 7 at page 100977

Obviously, we have filed a -- a claim or a

case against Northridge Foods who currently distributes
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MS. ROGOWSKI: Okay. We've been going about
an hour and a half, so I think it would be a good time
to take a break.

Do you agree?

THE WITNESS: I agree.

MS. ROGOWSKI: All right. Let's take a
ten-minute break.

(Recess taken: 10:34 a.m. until 10:36 a.m.)
BY MS. ROGOWSKI:

Q. Looking at the trademark license agreements
which were marked Defendant's Exhibit 5 and Defendant's
Exhibit 2, I noted that the owners of the Barrio Fiesta
Express trademark and the Barrio Fiesta Express logo

trademark are Justin Christian Rono and Ashley Kirsten

Rono.
How did they come to be the owners of the
trademark?
A. When we applied for a trademark, I felt it was
important to have them become -- be the owners as,

obviously, they're younger and, relatively speaking,
hope to have more years than I do.

Q. Okay. So they have involvement in running the
restaurants?

A. They worked at the restaurant, the management

of which they're not really involved in the day-to-day
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operations.
Q. What efforts do they take to make sure that
the quality of products sold at the restaurant -- the

quality of food is maintained at the level that is the
"Barrio Fiesta Way" or however that was worded?

A. Uh-huh. Well, since they work at the
restaurant, they're able to see -- visually see and
inspect the food that comes out.

Q. Okay. So day to day, one of them is each --

is working at each restaurant?

A. Not day to day. When they are there.

Q. Okay. How frequently do they work at the
restaurant?

A. Before, they had more days that they spent

there when they were still going through school.

Q. Uh-huh.

A. Now that they are done with school, they have
other work outside of the restaurant, but they're still
available to help when needed.

Q. Okay. We noticed, as an attachment to the
complaint, that ownership of the trademark registration
for Barrio Fiesta Express was assigned from Justin
Christian Rono and Ashley Kirsten Rono to include a
group of three persons.

So now 1t appears that at the records of the
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trademark office -- I'll show you this; we'll mark it in
a second -- the owners of the Trademark Registration
4034365 are June Francis Rono, Ashley Kirsten Rono, and
Justin Christian Rono; is that correct?

A. That's correct.

Q. Has there been a new trademark license
agreement issued to either Barrio Fiesta, LLC or

TRiGroup, Inc. after this assignment occurred?

A. No.
Q. Okay. So can you tell me the date of -- the
effective date of the assignment to -- between

Justin Christian Rono and Ashley Kirsten Rono to Barrio
Fiesta, LLC, which is Defendant's Exhibit 2,

supplemental pages 000006 to 157

A. The document shows January 4th, 2012.
Q. Okay. And if I look back at this assignment
of the entire interest -- it's an abstract, I

acknowledge, attached as an exhibit to the complaint --
it would appear that signed on November 24th, 2014, the
ownership of this trademark registration changed; is
that correct?
A. Yes. According to the document, yes.
MS. ROGOWSKI: Okay. So what I'd like to do
is just have the reporter apply the next exhibit number

to the complaint so we can talk more about the

60

BELL & MYERS COURT REPORTERS AND LEGAL VIDEOGRAPHERS 408-287-7500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CEREAFFARQIR GONASW Document 50-5 Filed 09/09/16 Page 44J#@ary 5, 2016

a lot of Barrio Fiestas, the company name as well as the
mark.

So you're asserting your rights in the
registered trademark Barrio Fiesta Express have been
infringed; correct?

A. That's correct.

Q. And you're ass