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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Kosher Supervision Services, Inc.
Cancellation No. 92062710
Petitioner
RESPONDENT’'S CONSOLIDATED

MOTION TO DISMISS
Yoel Steinberg
Pursuantto Fed. RULE 12 of Civ. Proc.

(pro se’)Respondent

RESPONDENT'S CONSOLIDATED MOTION TO DISMISS
I, Respondent, Yoel Steinberg, in regard to th&iBetfor Cancellation Proceeding No. 92062710diley KOSHER
SUPERVISION SERVICES, INC., as dated November P352 against the Registration of my service marlP&lU
Registration No. 3883012, (henceforth “my mark™mwy service mark”), respectfully Motion that mattes stricken
form the pleading, and that (consequently) thetiBatbe dismissed with prejudice in my favor. IEBumotion is not
granted, then in the alternative, | motion thatetioe extended for me to formulate an answer pldaauanterclaim,
and to likewise postpone the date of discovery eamfce by three months.

PRELIMINARY STATEMENT

This consolidated motion seeks to have the petaioth complaint dismissed with prejudice in my fabased on
several Objections which may be raised by Motiorspant to Federal Rule 12 of Civil Procedure, anp&ble 8.
[12(b)(6) Objection]: That the pleading fails to state a claim upon Wwhetief can be granted. That the pleading of the
complaint fails to allege sufficient facts as waquldproved, establish that petitioner has standmgnaintain the
proceeding; And/or that the pleading fails to adlegfficient facts as would, if proved, establishtta valid ground
exists for cancelling the registration: when theapling is examined in its entirety, and even ifstanng the
allegations therein liberally, and even if all @tpioner's well-pleaded allegations in the petitior cancellation were
to be accepted as true and the complaint were tohgtrued in a light most favorable to petitior&pecifically, the
complaint fails to state a claim to relief thaplausible on its face.
[12(b)(4) Objection]: That the record as a whole shows Petitioner doe®wn the pleaded marks due to errors,

omissions, and invalid process; and that the petitself and the required assignment are fatafgctive;
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[12(b)(5) Objection]: That Petitioner did not service me with the regdirecords and filings;

[12(b)(1) Objection]: That matter of the pleading is beyond the jurisdicof the Board,;

[12(f) Objection]: That matter of the pleading should be stricken rapermissible, redundant, impertinent,
immaterial, or scandalous.

[12(b)(6) Objectionlisted in detail]:That factual contentions assegtthin the petition are frivolous in that they are
inherently not credible, contradicted by the recondy be dismissed by judicial notice; and/or tPetitioner cannot
produce admissible evidence to support the faasserts; That even if true, the asserted factuztkeations of the
pleading do not suffice to establish a plausibleugd for likelihood of confusion or dilution; Th&etitioner’s
reasoning is flawed; That Petitioner unreasonaktgrels legal contentions beyond that of what id settled and
established; That, Petitioner has not sufficierghecified any pertinent material harm that woulduglbly be
attributable to the continued Registration of myrkn&hat Petitioner should be barred from pursutagComplaint
due to the inequities inherent within the pleadisglf. Specifically, that even without evidencedside the record, and
even without deliberation, the Board may deterntiae the Petitioner’'s complaint must be dismissed.

RELATED PROCEEDING and PENDING ORDER ON MOTION

Many of the allegations pleaded here by Petitioaméne instance petition were also stated (oftebatm) within the
petition for Proceeding No. 92061981. | motionethwi that proceeding for matter to be stricken fritnat petition;
Petitioner in its opposition brief to that motioxpeessed its views of Federal Rule 12(f) of Civibéedure, and the
case law including Igbal/Twombley, Hilary, and atmalings. In my reply brief, the petition as a Wdavas also
mentioned as to why it may be stricken/dismisseddétermination and order on that Motion is pending.
Subsequently, a Motion for Sanctions was submateBecember 11, 2015 in protest of Petitionertgipas

and Motions which are asserted to have violatee@feddrule 11 of Civil Procedure. The Motion progeBetitioner’s
factual misrepresentations, its withholding matentormation, and its attempts to conceal thoaadgressions. The
Motion also protests allegations within the Petitishich are frivolous both as to their factual @ions and as to
their legal contentions, and which are not in apneption of good faith. The called for sanctionduded dismissing
the instance petition (against CupK) with prejuditeny favor. That Motion is yet to be noted by TBeard. Also
mentioned in the Motion for Sanctions is Petitiosidailure to validly service the petition, and tthefects inherent to

the petition and the Assignment for the pleadedks)and Petitioner's misrepresentations of ownerskose issues
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also apply to this instance petition. | therefaepectfully raise my objection to those issues,tsrd reserve the right
to protest and Motion based on those issues latenthin these instance proceedings as well.
LEGAL BACKGROUND
The word “Rule” as used in this brief (unless iradéd otherwise) refers to Federal Rules of Ciwidedure.
Rule 12(b)... a party may assert the following defenses by mofigrack of subject-matter jurisdiction; (2) lack
personal jurisdiction; (3) improper venue; (4) iriScent process; (5) insufficient service of presg6) failure to
state a claim upon which relief can be granted;
Rule 12(b)(6):“A motion to dismiss under Rule 12(b)(6) is solaltest ... Regarding whether ... has pleaded a valid

ground for cancelling the pleaded registratiorsstie, Federal Rule of Civil Procedure 8(a)(2) nexguihat a pleading

contain a “short and plain statement of the clawovwang that the pleader is entitled to relief.” B&|(a)(2) announces

does not require detailed factual allegations,rbgtires more than labels, conclusions, formulagitations of the

elements of a cause of action, and naked asserti@es Ashcroft v. Igbab55 U.S. 662, 678 (2009). Indeed, “a

complaint must contain sufficient factual mattescepted as true, to ‘state a claim to relief tsgblausible on its
face.” Id., quotingBell Atlantic Corp. v. TwombJ\b50 U.S. 544, 570 (2007). A claim has facial pibity when the

plaintiff pleads factual content that allows theitdo draw the reasonable inference that the diafiernis liable for the

misconduct allegedd., at 678. The plausibility standard is not akima t@robability requirement,” but it asks for more

than a sheer possibility of the allegations asdeftk In the context of Boarthter partesproceedings, a claim is

plausible on its face when the plaintiff pleadstdat content that if proved, would allow the Boaodconclude, or

draw a reasonable inference that, the petitionerstending and that _a valid ground for cancellaéirists.Cf. Bell

Atlantic Corp.,550 U.S. at 556. In particular, a plaintiff needyoallege enough factual matter to suggest itsiciai

plausible and “raise a right to relief above theapative level.ld. at 555-56. Although the Board, in deciding a Rule

12(b)(6) motion, must accept as true all factulgaitions in the complaint, it is not bound to gices true a legal

conclusion couched as a factual allegatidn.at 555 ...”. Rule 12(f) A Motion to Strike: is pursuant to TBMP

506.01.Fed. R. Civ. P. 12(f) Motion to Strike.The court may strike from a pleading an insuffitiéefense or any

redundant, immaterial, impertinent, or scandaloetter. Petitioner (Proceedings No. 92061981 Brief in Ojijpws

to Strike dated 10/01/2015) expressed/concedenvitsview of the case laws for Rule 12(f). | may tlsem against

Petitioner without having researched their veradityey are included here by refereriRale 8(a)(2) A pleading that

Page 3 of Respondent’s Motion to Strike and Dismis 3



states a claim for relief must contain a short guain statement of the claim showing that the pégad entitled to
relief, Rule 8(d)(1) Each allegation must be simple, concise, and direule 12(c)(d) Result of Presenting

Matters Outside the Pleadings. If, on a motion uritliele 12(b)(6) or 12(c), matters outside the plagd are

presented to and not excluded by the court, théomotust be treated as one for summary judgmergiuRdle 56.

Motion to Extend: is Pursuant to Fed. R. Civ. P. 6(b), and TB#®& 310.03(c)

GROUNDS FOR MOTION

Lack of Standing, NO CHAIN OF TITLE, Defective Pess and Service of Process

The Board may find that Petitioner failed to comyith 37 C.F.R.83.73(b)(1) which requires the Assignment data to

have been presented. 37 C.F.R. 83.73(b) statestin(ft) In order to request or take action in a patentrademark

matter, the assignee must establish its ownerdtilpegatent or trademark property of paragraphd@éjhis section to

the satisfaction of the Director. The establishn@rdwnership by the assignee may be combinedtingtpaper that

requests or takes the action. Ownership is estadtidy submitting to the Office a signed statenusnttifying the

assignee, accompanied by either;(i) Documentary evidence of a chain of title frome toriginal owner to the

assignee (e.g., copy of an executed assignment)r&aemark matters only, the documents submitbeestablish

ownership may be required to be recorded pursua8Bt11 in the assignment records of the Offica asndition to

permitting the assignee to take action in a matending before the Office. ... ; or(ii) A statement specifying where

documentary evidence of a chain of title from thgioal owner to the assignee is recorded in theigsment records

of the Office (e.g., reel and frame numbgnphasis added].

Furthermore, the five year anniversary of the Regfion for my service mark CupK has already pastNov
30 2015). Therefore, since any vital amendmenthéo petition, or vital subsequent servicing of gpendix
containing the Assignment data would be untiméig, petition must be dismissed and the proceedegsitated
with prejudice in my favor.  Additionally, even ifeRtioner were to later produce documents indigatthain of
title, | was not giverair notice of this chain of title within the pleading. Andvls not serviced those documents in a
timely manner at any date prior to the Five yeamaersary of the Registration for my service matpg.

Additionally, I was not either validly serviced Wwithe correct petition and certification of servibetitioner
(erroneously) mailed me instead its receipt fronT ES which is not the same document at TTABVue @& petition.

The document that arrived in the mail was title@¢Ript”. So | must have been sent Petitioner'sipté®m ESTTA
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for the petition rather than the correct papergnficantly, the design of Marks Cited as Basis @ancellation are
shown as 72389770#TMSN.png and 86713509#TMSN@spectively). And, Description of Mark is “NONE”
for U.S. Registration No. 927067. | was therefové validly serviced with the required process. Atethnically, at
least) | was not given fair notice of what desigarks are pleaded. The Board might also find themsiikd
certification of service to be invalid because ¢kdification was uploaded before the stated serook place.

Waiver of Standing: Within Referenced Pleading @ibus Proceedings

Additionally, In the petition for Proceeding No.@2.981, which Petitioner has already integrateal tin¢ plea of this
instance petition (paragraph 10), Petitioner pldaaled averred that | am the owner of this instdRegistration for
CupK. Petitioner made no indication or fair notiziéhin that previous petition that Petitioner intexdl, or reserved the
right, to expand its pleas to include the serviegkiCupK as a cause for complaint. Petitioner ig ithstance petition
does not assert otherwise. As such, The Board mdy-Eeven as stated within this instance petitaord even if this
instance petition were interpreted most favorablyRetitioner- that the filing of this instance igeh and the pleas
contained therein were waived by Petitioner whesé¢hssues were not brought up back then in thégui® petition.
The Board may therefore find that Petitioner hassanéficiently asserted standing to petition amldor relief against
the registration of CupK.

Petitioner expanding its plea only now, over thmeanths later, comes an ambush which The Board mdy f
to be impermissible in light of the purpose of Fedi®ule 8 of Civil Procedurehich requires that a plea must give
fair notice to the party it is addressed. Furthermore, Pagtiohas unfairly used my actions taken during the
proceedings of No. 92061981 as a means to edusatkas how to formulate and/or amend its pleashfe instance
Proceedings, or to otherwise devise litigationtstyg. For example, Petitioner was educated by nef ior Support of
Motion to strike that an Assignment would be regdifrom the pleaded mark’s original owner. Petgionsed that
education to seek such an Assignment before fthiginstance petition.

Moreover, pursuant to Lanham Act 15 U.S8C125(c) of which Petitioner (purportedly) assessteae legal
grounds for its complaint, the (sub) section (&jes in effect and in part that Injunctive reliefr[asserted harm due
to] Dilution by blurring; dilution by tarnishment.must be “Subject to the principles of equity..”tifener should
therefore be barred by Equity (waiver, acquiescgaches estoppel etc.) from changing its posibiomot petitioning

against CupkK, to only now expand the scope of trapdaint to include CupK. Although Equity issueslisias
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estoppel might ordinarily be premature to a 12(p)M6tion to Dismiss for failure to state a clairanfl | fully reserve
the right to affirm these and all Equity defensea fuller degree and in more detail later on dythre Proceeding if
needed], in this case the situation of inequitgasonably implied by the plea itself as put foMay Petitioner -even
without my having affirmed any defense. Petitiohere in this petition avers a reference to theiptesvproceeding,
and demands that | admit or deny that avermentid?etr has in effect incorporated the implicati@ighat previous
proceeding into its plea in this proceeding. Evemasserted by Petitioner in this proceeding, ar éthe pleas of
this instance petition were interpreted most falslyréor Petitioner, the instance petition doesassert —even in brief-
that Petitioner should not be barred by Equity frpetitioning against CupK, in light of the inege#i which are
implied to exist as put forward by the petition.

Similarly, the equitable defense of laches is atb@rent to the pleading of the complaint. Petiiiowaited
over three months since the prior petition tothle instance petition. Furthermore, Petitionerfabncedes within the
petition that (until Aug 2015) it has not filed Application to register the pleaded mark of the Kggiion despite the
mark being over 40 years old. Petitioner’s neglageand the egregious delay should not be rewaéeel might have
reasonably concluded that Petitioner’s delay inljipg for a trademark was an acquiescence to belyadlacommon
law rights it may have had in the mark to the publomain. Petitioner should then be estopped frbanging its
position of acquiescence to one of reserving righitstself. Nowhere in the petition does Petitioassert how its
complaint can plausibly overcome the inherent iteggithat are evident within its pleading -evemheut my having
affirmed them.

GROUNDS FOR OBJECTIONS TO THE ALLEGATIONS

Paragraph 2 of the petition [Rule 12(b)(4) Objection],[Rule 12(b)(5) Objeatjo The allegation does not comply

with Rule listed in TBMP 309.02(a) . Petitioner didt specify whether | am being sued as an indalidu as a
corporation. Arguably, the service of Process wdikeéwise be defective, since it was not delivetedne as an
individual.

Paragraph 3 of the petition [Rule 12(b)(6) Objection], [12(b)(4) Objectiorfl,.2(f) Objection]: The allegation is

conclusory in that no fact is specified as to why Petitiotmlieves it is the owner of the Registration (and
Application). Petitioner does not sufficiently sggdhe chain of title to the marks' original ow(®r Furthermore,

Petitioner'drivolous conclusion that it owns the Registration is ineoty and is contradicted by the record: There is a
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break in the chain of title. The last owner/asseggakrecord prior to Petitioner Kosher Supervisgavices, Inc. [with
comma] CORPORATION, is not the Assignor of recdNDIVIDUAL "Senter d/b/a/ Kosher Supervision Sergg
Inc. [no comma] Harvey". (And as the record is kggkIneither is Harvey Senter the owner since Haivenly listed

as the d/b/a.). Additionally, the Assignment ioalefective because it was not validly notarizdte motary leaves out
who signed and/or swore before her. [Even withitRéb)(6) Motion, The Board may take judicial notimiepublic
record implicitly referenced by the pleading. Theards are at Reel/Frame 2788/0358 and onwardtdeke{Frame
5667/0312 and onward{Vhile Opposer argued that the TTAB was requiretdke its pleaded allegations as true, the
TTAB held that this was not the case where thegatiens were contradicted by the PTO records, tedefore the
TTAB granted applicant's motion to dismiss for diadl to state a claim”. (-See 89 U.S.P.Q.2d 125I.AIB. 2009)
andid at 1256). Petitioner's frivolous assertion thawns the mark of the Application does not meet
even the speculative level. The Petition (and Aggion) asserts/concedes that the mark was ininse $972, yet
there is no assignment data at all for the markhéumore, the Public Record of Corporations fat&of New Jersey
does not show Petitioner as existing at any tinw pp 1986. Petitioner does not sufficiently assewven in brief- that

it ever existed all the way back to 1972, nor eleeh986. Furthermore, Petitioner was not assigared,did not own
the mark at the time the Application was filed,denng the Application a nullity. There are alsaliéidnal grounds to
disqualify the Application -as will be explaineddain this brief.

[Rule 12(f) Objection. Motion to Strike]: Additioltg, allegations that Petitioner Applied for a teadark at a date
subsequent to that of the registration for my merknmaterial and/or impertinent. My mark is oepumptive first
use despite the Application claiming a prior ficste date. These issues were discussed in moré wétan my
Motion for Sanctions dated December 11, 2015 ofeleted Proceeding No. 92061981. | include theduision here
by reference.

Paragraph 4 of the petition [Rule 12(b)(6) Objection, Rule 12(f) Objectidtule 8(d)(1) Impermissibility]

1. Paragraphs 4,12, 13,17, 18, 19, 20, 21, 22 ando?#&e petition which seek to build a case for similarity in

the marks, and a likelihood of confusion or dilatido_not giveair notice of what the allegation is. Petitioner asserts
a factual contention that "Petitioner's Marks &femred to in spoken language as", but does natatelusing words
commonly found in English what this spoken languag&he allegation does not say how the words "lgof Kof K"

(or even "CupK") are pronounced. Even if the paitis liberally interpreted, a spelling of “kof” i#t enough to
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indicate what pronunciation is asserted to be spdkées well settled that there is no set corgroinunciation of words
not commonly found in English language. The Boarghtnagree that it would be unfair —and even Kaskpee- for a
defendant to have to wait until an oral hearingrathe trial to find out what the allegation waghae first place.

2. The allegation of similarity in appearance ifrigolous conclusion that is obviously incorrect. CupK as a

printed graphic does not look IiI«E 5 . [citatigdeffrey Handelman, Guide to TTAB Practice §16.08
another case, the Board found that the visual diffees alone were so significant as to precludeliliood of
confusion as a matter of I&wAnd notes 69 through 71.] The allegation of darity in impression is likewise
frivolously incorrect. CUP is not a Hebrew lettAnd > is not something to pour with or drink from. TKewithin
CupK (even as impermissibly dissected by Petitiprgeon the right; The K within the pleaded margk®n the left.
CupK is a unitary string of four letters; the pleddnark(s) are a stylized (or design decorated)esietter K. CUPK
has a secondary meaning SEE YOU PEE K suggestiugspéction (The rabbi "sees" and "peeks" to insfm@c
purposes of certification). K (without stylizatiois) descriptive/generic of Kosher, without any preed secondary
meaning.

3. Petitionerfrivolously confuses the sound of a commercial impressionmégk, for sound of the mark itself.
The allegation of similarity in sound is therefaiso frivolous because KOF (however that may baquaced) is not
the sound o$. A letter (even when claimed as a literal eleméespt pronounced as a three letter syllable. Ehe
allegation is generously interpreted it will only go far as to assert that KOF is a transliteraifdhe word in Hebrew
which is the_ name for the letter. It does not agbat KOF is how the letter itself is pronounceddditionally, if as
Petitioner contends that letters (other than Ksatended as their names, then the sound of CuBEESYOU PEE K,
(or "See you peek" when said fast) and is veryrdisfrom and not at all similar in sound to Kof K.

4, The allegations are al$avolous in that they must unreasonably extend the duRawtof of "sound” to go
beyond pronunciation. Notice that Petitioner avaldsctly averring that the pleaded marks are digtpaonounced
as Kof K. How a mark is merely described or "reddrito in spoken language" is not the "sound" of rifeek.
Additionally, "Referred to in spoken language astdo vague a formulation to mean anything materiglertinent.
Even if the petition must be broadly interpretéanust not be interpreted too broadly. Federal BB (1) of Civil
Procedure requires thalEach allegation must be simple, concise, and dirpahderline added]. Competing marks

might also both be “referred to in spoken languagjé'a kosher symbol" but that is impertinent taitarity in sound.
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5. The allegation is aldwivolous in that it must unreasonably extend the DoctrihEaveign Equivalents. This

doctrine may apply to the meaning of a foreign taage word, but it does not apply to how a desigghinbe

interpreted and then described (or "referred to"an arbitrarily chosen foreign language. (It idlwstablished that
there is no set correct pronunciation for a desigfor a foreign word). Furthermore, Petitioner diot assert that
anyone who encountered the pleaded marks wsiojgland translate to mean anything other than a Hebrew letter.
Additionally, Petitioner has not asserted any plalaseason why consumers who encounter CupK shexbidrarily
drop the K and thestop and translat€UP in reverse from English into Hebrew or anyeotlanguage. And even if
they would, Petitioner does not assert the absomteation thab is a one letter word in Hebrew meaning CUP. [The
legal background for this Paragraph 5 is basedihgn TMEP 1207.01(b)(vi)]

6. Additionally, the allegation is frivolous becaus doctrine of equivalence can only be used abésh

equivalence between the marks themselves. Dostdaenot be used to link a chain of marks goinf@upkK, to

Cup K, to Kof K, to K Kof, toB or@ . And even thelhain would be missing a link because Cup K is etgoy
Petitioner to be merely similar to but not equivél® Kof K.

If as Petitioner seems to argue, that a chain sdréed doctrines of equivalence and arbitrary pregations
and (mis)pronunciations may be used to establisimalarity between marks, then with enough cregtiand
linguistic skills just about any mark can arguablgo be similar to Petitioner's mark (at leastthrory). A
registration does not offer such broad protectidnd conversely, by Petitioner's overly extendedsoging the
pleaded marks are already diluted by those oth@lasimarks to the threshold of being generic jsd imy marks pose
no further harm to Petitioner's marks.

7. The allegation is furthempertinent and immaterial, in that the pleaded Registration and Applicagonply
do not claim rights to a Hebrew letter as a litexl@ment. And the Assigned rights do not go beythrad of "K
stylized" (see Appendix A of the Assignment dafdlEP 807.03 cites/quotes 37 C.F.R. 82.52(a) wkays:

Applicants who seek to register words, letters, Imens, or any combination thereof without claim toy garticular

font style, size, or color must submit a standandracter drawing that shows the mark in black orwhite

background. _An applicant may submit a standardatigr drawing if: (1) The application includes @tement that

the mark is in standard characters and no clairmade to any particular font style, size, or col@) The mark does

not include a design element; (3) All letters anorde in the mark are depicted in Latin characteriemphasis
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added]. To the extent that the allegation dessribe pleaded marks, the allegationagundant. A drawing of the
marks is supposed to already be included with #gtiéign. To the extent that the allegation saysmoye than that, the
allegation isfrivolous and impertinent in that Petitioner unreasonably extends the lichgeotection awarded for a
stylization/design to include the rights of a lgkelement. (To the contrary, if the pleaded mailikisclaim K and a
Hebrew letter as literal elements, K would haveunegl a disclaimer as dictionary defined descrgpawnd generic for
KOSHER. And "kof" would have required statutory diesure of the translation and significance in ¢rad the
non-Latin letter element)%ee37 C.F.R. 882.32(a), 2.61(b); TMEP 8809.).

Petitioner frivolously fails to understand that fhleaded marks claim no rights to any sound, or @thgr
feature beyond the given stylization/design of K.tBat even a competing mark which likewise "cassid” K and
the Hebrew letter "kof", but in a stylization/dgsisufficiently dissimilar, would still not pose likelihood of
confusion or dilution with the pleaded marks. Feample: Rabbi Shapiros andK kosher certification mar@J.S.
Registration No. 1719226 LIVE) was specifically edtand then acknowledged within its Applicatioe fiecord by
the Examining Attorney to not pose a Likelihood@dnfusion with the mark of Registration No. 92706 ich
Petitioner pleads. And all the more so would CupKpose confusion or dilution with the pleaded msasiknce CupK
does_not contain at all. And CupK does not contain even K as a kiter element.

8. Furthermore, the allegationnst of plausible pertinence because it fails to specify -even iefbwhether the
asserted spoken language "Kof K" ever pertinembktplace prior to my mark's registration; whetttes spoken
language is/was spoken by the pertinent individwélg might confuse CupK for the pleaded marks;whdther this
spoken language is/was pertinently spoken withinddnStates.

9. A factual contention about “kof’ being the nafoe Hebrew letters would befrivolous since it may be
dismissed by Judicial notice of the Board's authtivie references such as Dictionary and Encycliapé#&of” is
dictionary defined as a transliteration of the nafwe the 19th letter of Hebrew Alphabet. (Press "e" &ayHebrew
keyboard of computer). [ For convenience: httpgbarchive.org/save/http://dictionary.reference fwowse/kof ].
» is observably not similar to the design elementsither of the pleaded marks. It has two separaégpnents: a
lowered line segment on the left that is arched byeanother curve segment of the right. In conteairess “f” key
on Hebrew keyboard) does not look like that. Furtigre, Petitioner's subjective interpretations lué design

elements within the pleaded marks to be a Hebrttar]e\nd Petitioner’s subjective pronunciationsfavithin those
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subjective interpretationdpes not rise to even the merely speculative and subjective. (Because the subjectivity is to
the second degree —a.k.a. subjectivity “squardddShould not be plausibly presumed that even thdse are literate
in Hebrew would pronounce the name :ofas "kof' —especially when such an assertion istraordicated by
authoritative reference sources. Furthermore, ttietllegation as formulated encloses Kof withimtgtion marks
indicates that Kof is merely an arbitrary constrgsten as conceded by Petitioner within the pleadin

10. The allegation of similarity between CupK andf K is alsofrivolous because KOF K is not any of the
pleaded marks. Furthermore, CupK wontd plausibly pose a likelihood of confusion (or dilution) ewsith Kof K
itself. And any fame asserted to Kof K would furtineake confusion not likely. Even by Petitionengpermissible
andfrivolous dissection of CupK into Cup K, CUP as an English word isare familiar term than KOF. If the
hypothetical mark Kof K is famous then consumersiiaecall that Kof K does not contain the word CUP

11. It is also obvious that anyone who actuallycemters the mark CupK, will see that it does nottam a
Hebrew letter. Aecollection of the specific is perforce also a retlection of the general If a consumer recalls the
specific information that the pleaded marks congéattebrew letter KOF, then s/he would perforcelf¢ba general
information that the pleaded marks contain a Helester. If the consumer does not recall that tleagled marks
contain a Hebrew letter at all, then s/he doe®itloer recall that the pleaded marks contain a éieletter Kof. Either
way, confusion between CupK and the pleaded marks is agical impossibility.

12. Additionally, by conceding that the pleadedksare referred to as "Kof K", the allegation rewday implies
that the pleaded marks are not unitary in theirroential impression. This would make the pleadedksef little if
any distinctiveness, and anemically weak (if ndtrely descriptive/generic). The Board may takeigiad notice of
the dictionary to note that K is dictionary defireesla universal symbol of Kosher certification tkaif no indica as to
origin. And that it is well settled that K is gerefor Kosher. The Hebrew letter Petitioner caksf” is likewise
merely descriptive (and generic). If the Board nhiglke judicial notice to note that K as usedtticate KOSHER is
a transliteration of the Hebrew letter > (appearing in the pleaded marks as conceded ltyoRet) would be even
more generic and descriptive of KOSHER than Kiitisekince "kof" is K in the word KOSHER =%2) in the original
Hebrew. Bee, e.gTMEP 809.01: “... the foreign equivalent of an English term maydgarded in the same way as
the English term for purposes of determining dgsieeness, requiring disclaimer, and citing mankder 82(d) of the

Act (seee.g.,TMEP 881207.01(b)(vi) and 1209.03(g)) "]. [AlseesIin re L'Oreal S.A. 222 USPQ 925, 925-26
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(TTAB 1984) (considering the English translationtioé French mark HAUTE MODE (meaning “high fashion”
English), but concluding that contemporaneous ugh the HI-FASHION SAMPLER was not likely to cause
confusion, because ofiter alia, the "less than wholly arbitrary nature of the ksdrand the differences in the marks,
including the addition of the term SAMPLER in thedlish-language mark). Source: TMEP 1207.01(b)g))(

12. Additionally, If the Board may take judicialtie® of third party Registrations and the includpécimen files
within the Application files for those marks, itlihbe evident that Hebrew letter(as part ofws) is disclaimed, and
that > appears in the specimens without indicating thec®of the goods or certification. Furthermonesreif the
pleaded marks were asserted to be unitary, sinde blements within the respective pleaded marks are
descriptive/generic of kosher, there is still vittye if any strength or distinctiveness to thegdled marks. It does
not take a leap of cognition to interpret the peghtharks as certifying kosher. To the contraryaiivéy and a leap of
cognition would be required to interpret the plehdearks as certifying anything other than kosher.

Paragraph 5 of the petition [Rule 12(b)(6) Objection], [Rule 12(f) ObjectigrfRule 8(d)(1) Impermissibility]:

Petitionerfrivoloudy asserts that its marks have been used by thiteepauthorized by Petitioner since 1971/1972

[emphasis added]. This is contradicted by bothAksignment Record, and by a search of the PuldicoRI of
Corporations for The State of new Jersey. Thindig could not possibly have been authorized byIPEONER
because Petitioner didn't own any mark(s) sincd B8\ 1972. The execution date of the purporteigAstent was
only a few weeks ago in November 2015. And Petgfatidn't even exist prior to 1986. Petitioner conbt have
authorized anyone to use a mark when Petitionendicbwn the mark and when Petitioner did not eeist. The
allegation is thereforfrivolous as a factual contention since it is contradictethie record as a whole.

The allegation is also contraindicated by the réoof specimens submitted during the Registratiod an
renewals of the pleaded Registration, and by therdeof specimens submitted for the Applicatione3é records
indicate (or at least plausibly suggest) that theknof the pleaded registration was not in uselémades; and was also
already abandoned for other marks even before dtee af the Application for that mark; And that tmark of the
Application was not in use until a few years aftexr Registration of my mark. The (purported “kafgsign element
showing in the specimens for the pleaded Registratie hollow with 4 thin horizontal lines rathlean solid with two
thick horizontal lines. The older specimens for gheaded Application mark are not slanted or itaéid. And a

specimen that is adequately italicized has a datPassover 2015” which is subsequent to the Reggish of my
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marks. The Board might therefore find that fadtsh® record as a whole are not sufficient to deawlausible

conclusion that the pleaded marks were in contisume since 1971/1972.  Furthermore, it shouldeltfeesident
that the mark of the pleaded Application was grealhy designed implementing computer technologg atailability
of which did not exist in 1972.

Immaterial as Insufficient: Additionally, Petitien did not sufficiently specify that these thirdriyausages

continuously took place within The United Stategeiiif a petition is to be interpreted liberally f@etitioner, the
petition should not be interpreted too liberallfig'is especially so since the mark is assertednsist of a Hebrew
letter. Hebrew is the official language of a coymther than United States. The allegation is tloeeeplausibly open
to an interpretation that the marks were used wHetwew is the Official language, (e.g Israel) eatthan in United
States.

Redundant =Tautology: Additionally, the sentenceudtihe Application mark_“food and other products@red by

this mark” is redundant as a tautology. All it s&/ghat the mark was used for whatever it was Geedut does not
specifically show what these goods are. [- Also@bgection which follows in regard to Paragraphf The petition].

Paragraph 6 of the petition:[Rule 12(b)(1) Objection], [Rule 12(b)(6) Objectip[Rule 12(f) Objection]: Paragraph

6 isredundant. It merely repeats what is stated elsewhere ipétigion that the pleaded marks were in use foretrs
, or since 1971/1972. The allegation specifies theropertinent material fact. The rest of the atemn is merely
Petitioner's speculative and unfounded contentiwwh&h Petitioner attempts to derive as conclusibased on
incorrect presumptions and faulty reasoning. THegation specifies no facts from which to draw augible

conclusion that there is ampmmercial awarenes®f the pleaded marks -despite the marks being fzsetD years.

1. No number figure is given -even in rough estamaas to how many products/goods ever bore thedpbk

marks, or for how long any individual good usedrtark. Petitioner merely concludes that the "proamojetc.]" was

"extensive". It does not specify the pertinentwmnstances existing prior or near to the time mykmas Registered.
2. That the goods were of "high quality” is alsaehea speculative conclusion. No criteria are dpgt-even in

brief- as to what makes those goods of "high" quakiosher or otherwise.

3. Moreover, the allegation does not pertinentlycsly —even in brief- that the "high quality goodgére ever
marketed as kosher, or that there was any plaushkon for the certification mark to have evembeeticed, And

even if noticed that the mark should have beempné¢ed by the consumer to be a kosher certifinatiark.
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4, Furthermore, Petitioner does not sufficientlhseas any plausible reason to presume that evenekosh
consumers who might have noticed the pleaded nmvaoksd have not dismissed them as simply descripfivere
Franklin County Historical Society, 104 USPQ2d 1@8%AB 2012). The Board affirmed a Section 2(e)y@fusal
to register CENTER OF SCIENCE AND INDUSTRY, findiitgo be merely descriptive of ... despite 35 yeafrs
use of the alleged mark, millions of museum visit@nd the receipt of national awards... since 1ty and easily”
conveys information about the services] [Text cdgiem a TTAB decision, ellipses deleted].

5. The allegation is aldoivolous due to Petitioner's misunderstanding and unre&d®mextension of the nature
of a certification mark. A certification mark doest represent the owner of the mark's registrataorl goods do not
“signify Petitioner” or “its standards”.

6. Petitioner’s reasoning and the conclusion itvdrés alsdfrivolously flawed. Use of a mark on high quality
goods ismmaterial toward what “industry and trade” “recognize” abtlw “standards” of a mark or of the mark’s
owner, because what matters is whether the magktsedly refuses to certify goods of low qualitgti@oner does not
sufficiently assert —even in brief- that the plehadearks were useexclusivelyfor high quality goods. For all the
allegation asserts, Petitioner may have also atfouse of the pleaded marks to certify goods of tiihe Kosher
quality is_unacceptable to a major portion of tresKer observant population.

7. Additionally, [12(b)(1) Objection]: Whether oonhgoods were of a "High" Kosher quality, or més
"highest standards of Kosher law" is a matter dfgimus Doctrine which is beyond the jurisdictiohtbe Board to
determine. Furthermore, whether a “standard” offtéodaw even exists, rather than Kosher being arpiquality that
is or is not present, is itself a matter of Religidoctrine of which The Board may not determine.

8. [Rule 12(f) Objection]: It is also beneath thgrity of the Board to allow Petitioner to use thgsoceedings
as a platform for puffery and (arguably false) atismg.

Also notable to mention is that the scope of tiegakion as directly stated and averred must bieldrby

Rule 8(d)(1) to assertions regarding standardoshé&r. Fame is not directly stated within the ateg —even as an
unsupported conclusion. [-See my brief dated Oc015 of the related Proceeding in support of boto Strike].

Paragraph 7 of the petition [Rule 12(f) Objection:] [Rule 12(b)(6) ObjectigriThe introductory clause of the

allegation igedundant. Petitioner already asserted prior use. AssertiogusPetitioner has “extensive prior rights”, is

merely Petitioner’s (incorrect) conclusion. Additally, the allegation may be of scandalous natumeesit imputes
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that my behavior in Applying for a trademark shoblize been ‘withstood’. There was nothing untowasdut my
Applying for a trademark application. If the Boamshy take judicial notice of the Application recorfis my
certification mark, and service mark, it would hédent that my behavior was beyond exemplary, gueniding to
Examining Attorney a long list of existing certéitton symbols with K in them, which included thattloe pleaded
Registration. [Exhibit G6 of 3/17/2010 Respons®tfice Action for serial No. 77794539]. And Examugi Attorney
did give clearance. It is also evident that my chaif using K [and (cup) design], and CupK woulgétaken place
regardless of whether Petitioner existed or nad, r@gardless of whether the pleaded marks werserby anyone
[Exhibit C of same].

[Rule 12(b)(6) Objection:], [Rule 12(b)(4) Objeatif{Rule 12(b)(1) Objection]: Additionally, the aljation
is frivolous because petitioner unreasonably exdehd rights awarded by the Application and Regjisin to term
them “extensive” and “prior”. Petitioner misundenstis that the Application would not provide anyidpt rights

since the Application did not exist at the timgphed for a trademark. -So that my marks are epmptive first use.

DEFECTIVE PROCESS: Additionally, (as previously et within this Motion), the processing of the

Application, and the assignments for both the peacharks are defective. Additionally, classificatiof goods for
“food” as it is formulated within the pleaded regision and Application seems too general and bfoeid to provide
any protection. Also note that the 275%$ fee paidPbtitioner arguably should be not enough to getiegtion for so
many classes and categories of goods within thdiégiiopn. Also, “Kosher foods, beverages, and fpooducts;” is
plausibly a defective listing of the Applicationdaeise one presumably does require expertise atepth knowledge
of the relevant field to determine whether a go®dkasher or not. [citation/quote source: TMEP. 1@02with

emphasis and omissions.  “Specifying the GoodgoaiBervices - in General... A written applicationshspecify
the particular goods ... the applicant uses... th&xinacommerce. 15 U.S.C. 881051(a)(2) and 10%2{b37 C.F.R.

82.32(a)(6). To “specify” means to name in an Expmanner. ... The language used to describe gaodsgor

services should be understandable to the averagerpand should not require an in-depth knowleddberelevant

field. The accuracy of identification languagehe priginal application is important because ttantdication cannot
later be expanded. See 37 C.F.R. 82.71(a); TMBER®806 et seq. and 1402.07 et seq.; In re M.V4SbAies, 21
USPQ2d 1628 (Comm’r Pats. 1991). [etc.]” end ddtaiin/quote]. (Also see the Application’s standaspiscification

sheet about Petitioner deferring to rabbis as tatwiay be acceptable as kosher).
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Furthermore, whether or not a specific good is kosin not is a matter of Religious Doctrine of whtbe Board may
not determine. By choosing the words “kosher fdoelerages, and food products;” within its Applioatifiling,
Petitioner has arguably rendered the Applicatioenfiorceable. Similarly, the specimens submittechiwitthe
Application cannot validate use of the mark on “KEER foods, beverages, and food products;” withaut a
extra-jurisdictional presumption on part of ExammiAttorney that those foods are actually kosher.

Paragraph 8 of the petition[Rule 12(b)(6) Objection][Rule 12(b)(4) Objectigiule 12(b)(5) Objection] Petitioner

frivolously misunderstands the nature of a Redistina A Registration’s owner does not assert amghwithin a
Registration. The registration is rather a docunented by The United States. Additionally, Petiépshould have
had the courtesy to address me as a person —ant‘@s Furthermore, If Petitioner is suing measorporation, then
the petition and its service were defective.

Paragraph 10 of the Petition is itself a matter of dispute within the relagdceeding. In my Motion for Sanctions,

| protested that the petition of the related proosgwas defective, and other issues.

Paragraph 11 of the petition [Rule 12(b)(6) Objection], [Rule 12(f) Objectiorlhe allegation isedundant insofar

as the petition already asserted (in paragraphfegbetition) the marks being used since 1971/19f@ allegation is
conclusory in that it does not specify further facts but niesrgues toward an asserted conclusion. The ditegs
even formulated prefacing the word “Therefore”. tRarmore, Petitioner'$rivolous reasoning is flawed due to
mistaken premise: Petitioner invalidly concludesaafact (rather than a presumption) that my maak not used
prior to 1971. Petitioner mistakenly interpretdratfuse date within a registration to mean thekmeas never used
prior to that date. However, TMEP 903.06 IndidiiDates of Useites in part thatin specifying the dates of first
use, ... the applicant may use indefinite terms stieing dates...such as ...“prior to,” “before,”..., tee terms are
not printed in the Official Gazette or on the cictite of registration]

Additionally, paragraph 11 does not assert contisuase of the pleaded marks since 1971/1972 withen
United States. (As previously noted, the allegaisoarguably open to interpretation that its mavkse rather used in
Israel).

Especially noteworthy is that paragraph 11 as féated is also a concession from Petitioner thapteaded
marks were not used prior to their respective tisst dates of 1971/1972. And that the mark of ksaded Application

was_not used in 1971. Petitioner in effect conceldasthe mark of the pleaded Application is n@& same as that of
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the pleaded Registration. And that the graphiedgiices in stylization of “kof” between marks negattontinuance
of the original mark of the registration. Consedlygrthe mark of the pleaded Registration is ardyamplicitly
conceded as discontinued from use and abandonduefeaubsequent marks appearing within the specietands.

Paragraph 12 of the petition | respectfully repeat and raise the objectiomviously raised within this brief in

regard to the respectively repeated paragraphseqgbetition, to the instance allegation.

Paragraph 13 of the petition | respectfully repeat and raise the objectiorvijously raised within this brief in

regard to paragraph 4 of the petition, to the mstaallegation

Paragraph 14 of the petition [Rule 12(b)(6) Objection:], [Rule 12(f) ObjectijiRule 8(d)(1) impermissibility:]

1. The allegation is merely conclusory and spemdatPetitioner does not assert any specific fadgthin this
allegation. Itdoes not show what specific services CupK is used sig]j[or in connection with, Nor does it identify
what this “connection” is supposed to be. And iesilmot show what “certifications” are “provided” Bytitioner.
2. Neither does the allegation give fag notice as to what the allegation is. Petitioner did ready state —
or even state at all- what a “Class 42” is suppasaedean. 3. Furthermore, Petitiofigrolously misunderstands the
definition of “certification” and the nature of antification mark. “Certifications” are_not goodprovided” by
Petitioner. And the pleaded marks do not signifiseavice “provided” by Petitioner. The allegation atso
impermissible due to it not being clearly statedawhat is being alleged.
4, Additionally, the allegation as formulatedimsmaterial: The empirical facts of what CupK is serviced on
does not pertain to the issue on hand. What mattehe information as stated within the respecRegyistrations.
[The following citable quote in support of that&gontention is from Trademark Trial and AppeahBb In re Mark
Thomas Mailed: April 24, 2006 Serial No. 7833462page 5:] As our primary reviewing court has ofs¢sted, the
guestion of likelihood of confusion is determinadtbe basis of the identification of goods and isewset forth in the
application and registration, rather than on th&saf what evidence might show the actual natfitee@goods and
services or purchasers to be. See J & J Snack Rmgsv. McDonald's Corp., 932 F.2d 1460, 18 US® Q239 (Fed.
Cir. 1991); and Octocom Systems Inc. v. Houston Quters Services Inc., 918 F.2d 937, 16 USPQ2d (#&3. Cir.

1990). [end of quote]. 5. Furthermore, the allegais frivolous because Petitioner unreasonably extends the

definition of a certification mark to include thersice of providing certifications. Similarly, tfalegation regarding

“certifications provided” by Petitioner isnpertinent because the pleaded marks are not service marks.
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Paragraph 15 of the petition [Rule 11 protest:] The Board might consideriogl Petitioner to sanctions for

asserting factual contentions of which it can knmmthing about. How could Petitioner know where &mevhom |
show my business card? (The specimens of recorbad&dged as acceptable by Examining Attorney wesiness
cards).

1. [Rule 12(b)(6) Objection:] Petitioner does pecify any facts within this allegation. The peti does not
specify —even in brief- a single channel of tradeustomer category shared by the conflicting mark

2. [Rule 12(f) Objection:] Furthermore, the alléign as formulated isnpertinent: Where and to whom_| actually
sell and advertise my inspection services is inipent to the issue on hand. What matters here satVdre the
presumptive facts as reflected by what is statékimvihe respective Registrations. [see the atghbte appearing in
the Objections raised to previous paragraph op#tgion].

3. Furthermore, by definition, the presumptivet$aare that inspection services are sold and pexnio food
service providers and food manufacturers/providengir commercial role is at the production andgygide of the

marketplace. Inspection is presumptively not ailrgvice. Petitioner did not assert otherwisendAf it did imply

this then the implication is frivolous). In conttagoods bearing a certification mark are sold anoimoted to
consumers when the good is ready for use. (Petitibmits its complaint and assertion of harm tafasion and
dilution among consumers).

4. The presumptive point of production/distrilbatwhere an inspection service mark is displayembmmerce (i.e.
when the rabbi displays his business card to gopative food producer), is at the head of the chhawen before
production starts. This is far prior to the pointgroduction/distribution when a certification maskdisplayed in
commerce (i.e. at the foot of the channel wherctdmsumer is ready to buy the good). Compliance witluirements
for kosher must exist for the entire productiomirthe beginning. And the rabbi also needs to bewted as to which
raw materials and ingredients may pass inspeatidie tcertifiable. In contrast, a certification m&lof commercial
awareness (to consumers) only when the goodstifiegrare ready for sale, which is after all oé throduction and
packaging and shipping to retail point of sale &lasady taken place. The commercial encounterseotonflicting

marks are not presumed to be together or in simsitaations, or by people playing the same roleommerce.

5. Additionally, by definition, the presumptiventinent facts are that the consumer who is comialgraware of a

kosher certification mark is a kosher consumer. Wae a kosher food (service) provider is not negégkosher
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observant. This distinction is especially releva@etause those who encounter my mark CupK as ussaimmerce
would not necessarily know that the pleaded markartification symbols -even if they were to @ancountered
the marks. Similarly, asserted fame (based solely® year of use) for the pleaded marks would mstan to
individuals who don't look for a kosher certifiaatimark when they purchase food. People who &eejp kosher
are plausibly not generally presumed to be comrakly@ware of a Kosher certification mark no matiew long the
mark may have been used, and no matter how mardsgbmay have been used on.

6. And conversely, kosher consumers (as oppasdabgher food suppliers) plausibly are presumebtetovery
discerning when it comes to kosher certificaticadémarks and knowing which rabbi owns which ma8.the
Kosher consumers are not likely to confuse CupKafoertification mark that is owned by anyone else.

7. In order to qualify as a service, the activiggfprmed must be qualitatively different from angthnecessarily
done in connection with the sale of the applicagisds| TMEP 1301.01(a)(3) (In re Canadian Pacific Limitg&4
F.2d 992, 224 USPQ 971 (Fed. Cir. 1985); In re Baperchem, Inc., 222 USPQ 89 (TTAB 1984); In tedrated
Resources, Inc., 218 USPQ 829 (TTAB 1983); In nedraark Communications, Inc., 204 USPQ 692 (TTAB9Y
Furthermore, [TMEP 1207.01(a)(ii)(A) To establigkelihood of confusion, a party must show "somethimore
than that similar or even identical marks are usedood products and for restaurant servicesreliCoors Brewing
Co., 343 F.3d 1340, 1345, 68 USPQ2d 1059, 1063. Eed2003)]. Petitioner has not asserted —evdrigf- any
“something more”. And here even the “something rhareuld not be enough because the service is predumnot
be sold with the goods. Petitioner does not assarén in brief- an absurd contention that rabbis wispect for
kosher are presumed to be in the grocery business. 8. The Board might also find it obvious thathbi
who sells inspection services will not sit on aesuparket shelf waiting to be taken home by a corsuma shopping
cart. And that a food (service) provider who wanotBnd a rabbi/inspector will not go to the supariket to shop for a
rabbi. Rather the plausible presumption is thgtection services are sold separately and apartfioooch The Board
might further presume that inspection servicegpéaasibly marketed by direct solicitation and affeite an amount
of time for interviews and negotiations. So thanfasion and dilution is not plausibly likely.

9. Similarly, inspection services is not someghwhich can be bought and then sold (“flipped”)atehird party

like a consumer good can. The respective chanfhéistoibution and trade for the conflicting mamk® very distinct.
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10. Furthermore, inspection services are not @seth on impulse. And the prospective client is @ogupresumed
to want an inspector who possesses expertise adgrdials to their satisfaction. Even if a persomot adept at
discerning between trademarks, before they go ahioug a kosher inspector they should plausiblyniv@ know

who they are hiring before doing so. The Board rtbkrefore find it plausible to presume that pextjve clients

would undergo due diligence to verify who the raisband not base their decision merely on hisisemark.

Paragraph 16 of the petition | respectfully raise all objection raised prevstyu Especially, that confusion between

CupK and the pleaded marks may be categoricalgdrolt as a logical impossibility. And in considera of those
Objections, paragraph 16 of the petition is meeefgivolous conclusion based on incorrect presuomgtiand flawed
reasoning.

1. Additionally, if The Board may take notice ladtter of Protests and refusals, Advisory Attordagon | Roth
replied in a letter Dated December 18, 2015 thagd&ding ... U.S. Registration No. 388012 [of my m@tpK], a

determination of likelihood of confusion involvesamparison of the marks and a consideration ofélaionship

between the applicant’'s mark and the cited magkptarks at issue [CupK vs. mark of the pleaded idapbn] do not

support a reasonable grounds for refusal duringeete examination.” So at least one objective pecad there is not

confused. And there is no actual confusion for f#ame goes for the Examining Attorneys who approwgadnarks.

2. Additionally, Petitioner did not assert —ewerief- that it is the exclusive user of a madusisting of elements

K and “kof” or of K and CUP. Or of K along with ath words or designs which might be interpreted foraign
language and sound like KOF when the translated ¥aorthe interpreted design would be pronouncedh&t even
by Petitioner’s overreaching reasoning, the pleadarks do not have even an acquired distinctiveness

3. Additionally, The petition did not assert titae pleaded marks are more famous than CupK anawmy
certification mark are. So that my new clientsraseconfused into thinking the CupK service theysubscribing to
is being offered by anyone other than myself othmge privy to me. | also repeat paragraph 10@&fipus Objection.

Confusion is NOT Likely even by Petitioner's Assens as Stated within the Petition

Petitioner fails to assert any likelihood of condus originating from CupK as the mark appears g éntirety.
Petitioner rather seeks to dissect CupK into abjtcomponents CUP and K, even though CupK is Ragid as, and
is encountered in commerce, as a unitary mark songiof one highly fanciful word with no claim tsstylization (or

case). Additionally, CUPK has a secondary meanin§EE YOU PEE K, which is suggestive of the inspett
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service it represents. Petitioner's reasoning alsoessarily requires dissectim eg into thespeetive
components of K and “kof” for those marks to beféreed to in spoken language as “Kof K””. Petitio'seasserted
reasoning fails in both cases to meet the estaulistandard, that for a mark to be a source ofustorfi, the marks

must_as it is encountered in commerce be so similsound, appearance and commercial impressior} [ddamely,

marks are viewed in their entirety, as opposedportion at a time. Petitioner’'s reasoning mayefore be rejected
on its face.

Paragraph 17 of the petition [Rule 12(b)(6) Objection:],[Rule 8 impermissilyti]. In addition to previously raised

grounds for objections as stated above, | objethieéallegations within paragraph 17 of the patition grounds that

Petitioner’s assertion that actual confusion tolakc@ is arivolous logical impossibility, And accordingly Petitioner

fails to state a plausible cause for complaint.

Additionally, the allegation isnerely conclusory. And fails to givefair notice with a clear and direct
statements to what is alleged. Petitioner does not ass@n in brief- any specific facts about that iecidwhich
would support Petitioner's conclusions that cordgastook place, and that the confusion was actuatitiéher’s
couching the allegation in terms of a spurious fkinty in sound between CupK and “Kof K™ does regecify what
was seen or what was heard, and whether anythimgf éifte CupK service was even doubted to be whst'it

Moreover, the allegation does not sufficiently sfyeeeven in brief- that CupK was even encounteaedll

during that purported incident. And the allegatadso falls short of asserting that the purportenigfused person

vaguely recalled or ever encountered the mLB:s E)r themselves, rather than Kof K. Such incident&ofual
confusion” “due in part to similarity... between Cuplkd “Kof K™ areimpertinent to determining whether CupK
as encountered in commerce (rather than as referiadspoken language) would pose a likelihoodasffusion with
the pleaded marks (as opposed to Kof K).

Paragraph 18 of the petition [Rule 8 impermissibility:][Rule 12(b)(6) Objectig[Rule 12(f) objection]

The allegation is 8 lines long, And is not clearhydirectly stated. Furthermore itirematerial. There is no such thing
as “certification services”. CupK is not registefed“certification services”. Neither is it regesed for certification.
That inspection services covered by registratiol©opK are_limited to those for purposes of koshetifecation,
would not make the mark any more associated wittification than a general inspection’s service knaould be.

Limitations within a Registration do not expanditiseope of association.
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Furthermore, “certifications” (which are sets oksjiication standards) cannot be owned as “Peétigh
Similarly, a certification mark does not represiat owner of its Registration. Even if the marksev&@milar, that in
itself should not mislead consumers into believingK is a service is provided by Petitioner.

Additionally, Petitioner’s contention that consus@rould associate or even be aware of the existiigoods and
services in connection with which Respondent presithese certification servicesiq] is unfounded. Inspection is
an internal process. CupK is not registered asr@éfication mark for there to be any presumptioattit will be
displayed on goods (and services) for consumebe tmisled. Part of why the allegation is so unc(easides the
lengthy contortions of syntax, and vague phrassglmsthat Petitioner obfuscates the distinctioasgen the nature
of a certification and a certification mark, vsethature of a service and a service mark; and d ge@ service vs a
certification. Petitioner couches its complaintiagamy certification mark as if it is a complaadgainst CupK.
Furthermore, the unwarranted contention that coessimight believe CupK is a service offered by tieeter, is
immaterial. As long as a pleaded mark does notappe the food, consumers should not presume te passed
inspection to be certified to any of those mark&dfications. Moreover, Petitioner does not sigfitly assert —even
in brief- that the standards of certification whiChpK is deployed “for the purpose of”, would noeeh and even
surpass those of the pleaded certification mar®snilarly, Petitioner does not sufficiently asseetven in brief- that
I, or the inspectors | contract, are not affiliateith Petitioner, or at least with the previous @wof the pleaded marks.

Paragraph 19 of the petition [Rule 12 (b)(6) Objection:] is a conclusory stagnt that is merely Petitioner’s

conclusion. And as repeated time and again, Pegitis conclusion is drawn incorrectly.

Paragraph 20 of the petition [Rule 12 (b)(6) Objection:] Same as above.

Paragraph 21 of the petition | respectfully raise the same Objections whichrenveaised in regard to the

correspondingly repeated paragraphs

Paragraph 22 of the petition [Rule 12 (b)(6) Objection:] [Rule 12(f) Objectipn respectfully raise the same

Objections which were raised in regard to parag@phpetition. Additionally, 1. Petitionedoes not
sufficiently assert —even as an unfounded conamgitat the pleaded marks “are widely recognizedhieygeneral
consuming public of the United States as a desigmat” . Neither does the petition as a whole asséfficient facts
from which to draw a plausible conclusion that éiséablished criteria for fame [as defined by treaged statute] in

regard to dilution and/or likelihood of confusioashbeen met. The criteria given by 15 C.BR125(C)(2)(A) are:
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For purposes of paragraph (1), a mark is famous i$ widely recognized by the general consuminglipwof the

United States as a designation of source of thelgoo services of the mark’s owner. In determiniiggther a mark

possesses the requisite degree of recognitiorgcabg may consider all relevant factors, includittg following:

(i) The duration, extent, and geographic reach_dt/extising and publicity of the mark, whether adiged or

publicized by the owner or third parties. (ii) Tamount, volume, and geographic extent of salegadig or services

offered_under the mark. (iii) The extent of actiemlognition of the mark. ...[emphasis added]

The allegation as formulated does not indicateesgtiler than “nationwide use” of the marks. Butrethet is
vaguely phrased and obviously cannot mean everyotige nation produces food and uses the pleadeksniar
certification. It must also be borne in mind thaeatification mark does not indicate the sourcgaids. —So that the
statutory criteria must be adjusted for relevadbatever the intent of this unclear allegation,iteter does not

sufficiently indicate —even in brief rough estiméa¢ least not clearly and directly)A. amount, volumeHow many

goods the pleaded marks are used on, And how sehgf each; Badvertising and publicity of theark: Whether

any advertisements emphasized the pleaded marksesi®r certification symbols; or if goods were atiged as

kosher ¢ffered under the marks opposed to with the mark by advertising onéyghods themselves); Quration,
extent How much advertising and publicity was focusedhacertification degree of recognitionjor how long, and

whether if continuous and pertinently close enot@the date of my Registering CupK. &egree of recognitian

Petitioner does not sufficiently assert —even iafbthat a wide portion of the general populatesen knows what a
kosher certification mark is. And The Board mayetadicial notice that most of consuming populatioes not know
about kosher certification symbols. In short, treitmn does not specify sufficient facts from whito draw a
plausible conclusion that the pleaded marks areotesras kosher certification marks. Additionally tifRener’s
formulation is further conveniently vague as to wherts of the sentence are actually assertedvioth&ien place prior
to the Registration of my mark.

2. Neither does the petition pertinently assertfanye at all for Kof K. Other than to the “spodanguage as

Kof K”, Petitioner asserts no similarity or dilutigposed by my mark CupK. And even that assertiabjsctionable

and frivolous, as detailed in previous objectiohsy fame for the pleaded marks themselves isapertinence to

dilution or confusion from CupK. 3. Furthermpr® matter how famous 23 5 might be asserted to

be, and even if CupK is impermissibly dissectéd dilution is posed by CupK The K within the pleaded marks are
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already diluted to the ultimate as generic. -So it mark CupK poses no further dilution of thieoloudy asserted
“strength and distinctiveness” of the K elementegmg in the pleaded marks. Neither is a Hebratgrl¢‘kof” or
otherwise) used within mark CupK. -So that CupKnst diluting the frivolously asserted “strength and
distinctiveness” of the. And as explained previously, everis also merely descriptive of KOSHER (and also
generic) so thab too has no “strength and distinctiveness”. Furtieee, Petitioner never asserts -even in brief-
exclusive use the elements K amdavithin a kosher certification symbol.

The criteria given by 15 C.F.B.1125(C)(2)(B) For purposes of paragraph (1), “dilution by blurgh is association

arising from the_similarity between a mark or trad@me and a famous mark that impairs the distieci@ss of the

famous mark. In determining whether a mark or tradene is likely to cause dilution by blurring, tbeurt may

consider all relevant factors, including the follon: (i) The_degree of similarity between the markrade name and

the famous mark. (ii) The degree of inherent oruareml distinctiveness of the famous mark. (iii) Exéent to which

the owner of the famous mark_is engaging in sulisinexclusive use of the mark. (iv) The degreeecognition of

the famous mark. (v) Whether the user of the matkade name intended to create an association withfamous
mark.Petitioner does not validly assert —even in bia@fy specific fact to draw a plausible conclusiosuth dilution.
4, Additionally, since Petitioner concedes to udiwg marks they should arguably create their ownflesion
and plausibly blur each other from even an acqudistinctiveness.

5. The allegation also does not sufficiently assevien in brief- any fact to plausibly suggestd lay intention
to create any association with either of the pldaderks. Furthermore, the record for the Applicataf my
certification marks shows that | would have chosiem design of my trademarks regardless of whatetretk
Petitioner purportedly uses. Additionally, giver thature of Kosher inspection business, it wouldnmake business
sense to pretend to be anyone but oneself. S&tisher inspection is not like selling watches andizags where one
can sell cheap knock-offs to a succession of ane tustomers. Success in the inspection busineathir built on
retaining long term trust and respect of the ctieahd on building one’s own good will.

Moreover, Use of a service mark inherently doeswsca commercial awareness for the mark, becaessettvice it
represents_is being sold. In contrast, use of &fication mark —even for 40 years- would not igeif contribute
toward accruing a commercial awareness of the pkbadarks, because the certification itself is neing sold.

Petitioner does not assert —even in brief- any faaraw a plausible conclusion that my Honoredh&gtRabbi
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Steinberg, Rabbinical Director of CupK, and my m@upK, were not already quite famous in their ovght at the
time the Application to Register CupK was filed o+8at there would be no point in riding on anyefs®’s coattails.

Paragraph 23 of the petition [Rule 12(6)(b) Objection]: The allegation is migr€etitioner’'s own frivolous and

incorrectly drawn conclusion, but is not a statenwérany specific fact. Additionally, it also faite specify sufficient
facts from which to draw a plausible conclusiort tha pleaded marks have any distinctive valuestgirbwith.
Additionally, Paragraph 23 of petition is defectivdormulated: [Rule 8 impermissibility].The allegan is
conditionally predicated on “if the Lanham Act asiended [etc.]”. It does not clearly state what lieged.
Furthermore, if Petitioner were to be granted ld¢aweemend or to change the spelling or to amenthargelse within
the petition, then since the 5 year anniversath®Registration of CupK has already passed, abpgesjuent petition
would be untimely. And as noted in the beginninghe$ brief, The Board might find that Petitioneolated Equity
and also committed actions worthy of sanction. Bleard might therefore find that it would not be egble for
Petitioner to be granted leave of untimelinessegeisly when the untimeliness itself is due to Rater's own
inequity. Moreover, it would not be fair to me taMe to prejudice my position within these procegslitf Petitioner’s
complaint may be dismissed, then it should be.

CONCLUSION. Accordingly, Petitioner's complaint and petitiom ¢ancel Registration of my mark

CupK should be dismissed; These Cancellation Pdicge No. 92062710 should be terminated with piegich my
favor; And my mark CupK should retain its U.S. Redgition No. 3883010. If the preceding requesthatgranted
then, in the alternative, as much of the petitizat may be stricken should be stricken. Additignaflthe preceding
requests are not granted, then the time for mernewer, as well as the date of Discovery conferesierild be
postponed by 90 days.

Respectfully submitted,

Dated December 28, 2105 By: ‘Hpﬂ Q&q

Yoel Steinberg
D/B/A CupK Kosher Supervision
1823 53rd Street
Brooklyn, NY, 11204
Phone (718) 232-4275
Pro se'Registrant/Respondent
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copyhefforegoinRESPONDENT'S CONSOLIDATED
MOTION TO DISMISS , in regard to the Proceedings of Cancellation B2062710 has been served on
opposing counsel, MICHAEL R FRISCIA, of MCCARTERENGLISH, LLP by mailing said copy on
December 28, 2015, via First Class Mail, postagepaud to:

MICHAEL R FRISCIA

MCCARTER & ENGLISH, LLP

FOUR GATEWAY CENTER, 100 MULBERRY STREET
NEWARK, NJ 07102-4056 UNITED STATES

Lol Steinlseng

Sigma

DabBecember 28, 2015




