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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

JD FINE & COMPANY, aCdifornia Cancdlation No.: 92061993
Corporation,
REGISTRANT’S ANSWER TO
Petitioner, PETITION FOR CANCELLATION
VS, Mark: SWIMTARTE

Registration No.: 4760861
Registered: June 23, 2015
Int’l Class: 25

ALEXISMEREDITH SPARLING, a
United States Citizen,

Registrant.
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REGISTRANT’S ANSWER TO PETITION FOR CANCELLATION

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board
P.O. Box 1451
Alexandria, Virginia22313-1451

Registrant Alexis Meredith Sparling (“Registrant”) hereby responds to the above-
captioned Petition for Cancellation (“Petition”) filed by JD Fine & Company (“Petitioner”).
Registrant denies all factual allegations set forth in the Complaint unless expressly admitted.
Any admission herein is limited to the express language of the response and shall not be deemed
an implied admission of additional facts.

Petitioner’s introductory paragraphs contain legal conclusions to which no responseis

required. To the extent aresponse is necessary, Registrant admits the contents of its trademark

application and otherwise denies the allegations in that paragraph.



1 Registrant admits the allegations in paragraph 1 of the Petition.

2. Registrant is without sufficient information to form abelief as to the truth or
falsity of the allegations in paragraph 2 and therefore deny them.

3. Registrant is without sufficient information to form abelief as to the truth or
falsity of the allegations in paragraph 3 and therefore deny them.

4, Registrant is without sufficient information to form abelief as to the truth or
falsity of the allegations in paragraph 4 and therefore deny them.

5. Registrant is without sufficient information to form abelief as to the truth or
falsity of the allegations in paragraph 5 and therefore deny them.

6. Registrant denies that the “Tart Marks,” and each of them, are famous as defined
by 15 U.S.C. § 1125(c)(1) of the Federal Trademark Dilution Act of 1995. Registrant is
otherwise without sufficient information to form abelief as to the truth or falsity of the
allegations in paragraph 6 and therefore deny them.

7. Through Swimtarte LLC, Registrant admits that she markets and sells high-end
swimwear under the name SWIMTARTE and advertises these goods online through the website

www.swimtarte.com. Registrant denies the remaining allegationsin paragraph 7.

8. Paragraph 8 contains legal conclusions to which no responseisrequired. To the
extent any response is required, Registrant denies the allegationsin paragraph 8 of the Petition.
0. Registrant denies the allegations in paragraph 9.

10. Registrant denies the allegations in paragraph 10.


http://www.swimtarte.com/

11. Paragraph 11 contains legal conclusions to which no responseis required.* To
the extent any response is required, Registrant denies the allegations in paragraph 11 of the
Complaint. Registrant also deniesthat the Tart Marks are famous as defined by 15 U.S.C. 8§
1125(c)(1) of the Federa Trademark Dilution Act of 1995.

AFFIRMATIVE DEFENSES

Pursuant to Rule 8(c) of the Federal Rules of Civil Procedure, Registrant further pleads
the following separate and additional defenses. Registrant reserves the right to assert such
additional affirmative defenses as discovery progresses.

FIRST AFFIRMATIVE DEFENSE

(Failureto State a Claim — Alleged Fraud)

Under Rule 9(b) and the Trademark Rules, Petitioner failsto state a claim upon which
relief can be granted as to the alleged fraud basis of cancellation because the Petition fails to
allege (and cannot alege) that — even if the allegations in Paragraph 10 were true — Registrant
acted with scienter to deceive the USPTO.

SECOND AFFIRMATIVE DEFENSE

(No Actual Confusion or Likelihood of Confusion)
No actual confusion or likelihood of confusion exists between Petitioner’s

alleged Tart Marks and Registrant’s SWIMTARTE mark.
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Notably, in its Petition, Petitioner mislabels this allegation as paragraph “6.” As this is the |
Registrant numbersit as such.

paragraph,



THIRD AFFIRMATIVE DEFENSE

(Lack of Rights)
Petitioner does not own valid, subsisting trademark rights in the mark “TART SWIM”
and has not produced evidence of use of that mark as of the dates alleged in Petitioner’s pending

application for that mark.
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CERTIFICATE OF SERVICE VIA FIRST CLASSMAIL

|, Bobby Ghajar, hereby certify that atrue and complete copy of the foregoing ANSWER
TO PETITION FOR CANCELLATION was served on Petitioner’s counsel, Michael P.
Martin, Fischbach, Perlstein, Lieberman & Almond, LLP, 1925 Century Park East, Suite 2050,
Los Angeles, CA 90067, via postage prepaid first-class mail on September 14, 2015.
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Bobby Ghgjar




