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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 
 

Cleansmart Cleaners, LLC,  
 
  Petitioner,      Cancellation No.: 92061164 
        Registration No. 4,040,999 
v.        Mark: KLEANSMART & D esign 
           
Kleansmart Corporation,       
 
  Registrant. 
                                                                  / 

 
REGISTRANT’S SHOWING OF GOOD CAUSE AND MOTION TO ACCEPT 

CONTEMPORANEOUSLY FILED ANSWER  
 

Kleansmart Corporation (“Registrant”), by and through its undersigned counsel, hereby 

moves this Board to accept his contemporaneously filed Answer and shows good cause as to 

why default should not be entered against it, and in support thereof, states as follows:   

I. INTRODUCTI ON 

 Registrant is the owner of U.S. Trademark Registration No. 4,040,999 (the “‘999 

Registration”) for the mark KLEANSMART & Design  as used on “carpet and rug cleaning; 

carpet cleaning; cleaning of clothing; degreasing and cleaning services using solvent and vapor 

technology; diaper cleaning; drain cleaning services; dry cleaning; leather cleaning and repair; 

rug cleaning; textile cleaning.”  The ‘999 Registration issued on October 18, 2011 and specifies 

December 1, 2010 as its first use date anywhere and in commerce.   

 On March 26, 2015, Cleansmart Cleaners, LLC (“Petitioner”) filed a Petition to Cancel 

against Registrant’s registration on the grounds of alleged priority and likelihood of confusion 

with U.S. Trademark Application Serial No. 86/314678 (the “‘678 Application”) for the mark 



CLEANSMART  as specified for use in connection with laundry and dry cleaning services.1  

(Dkt. No. 1). The Board set an answer deadline of May 6, 2015.  (Dkt. No. 2).  

 Upon receiving the Petition to Cancel, Registrant duly attempted to obtain trademark 

counsel to advise it on its rights and obligations.  (Exhibit A, Declaration of Valentina Ivanoff 

(“Declaration”), ¶1).  However, Registrant was unable to procure counsel within the deadline set 

by the Board to file its answer, and a Notice of Default was entered against it on May 18, 2015.  

(Dkt. No. 4).  The Notice gave Registrant thirty days with which to show good cause pursuant to 

Fed. R. Civ. P. 55(a) why judgment by default should not be entered.  (Dkt. No. 5).  Registrant 

always intended to defend against the cancellation action, and the delay to do was not the result 

of willful conduct or gross neglect.  (Declaration, ¶4).  Registrant accordingly respectfully 

requests the Board set aside the Notice of Default and accept its simultaneously submitted 

answer setting forth its meritorious defenses to this action.    

II.  LEGAL STANDARDS  

 “ If a defendant who has failed to file a timely answer to the complaint responds to a 

notice of default by filing a satisfactory showing of good cause why default judgment should not 

be entered against it, the Board will set aside the notice of default.  TBMP §312.02.  Good cause 

is generally found when “(1) the delay in filing an answer was not the result of willful conduct 

or gross neglect on the part of the defendant, (2) the plaintiff will not be substantially prejudiced 

by the delay, and (3) the defendant has a meritorious defense to the action.”  Id.  Although it is 

within the sound discretion of the Board whether to enter a default, “the Board must be mindful 

of the fact that it is the policy of the law to decide cases on their merits.”  Id.  Indeed, “the Board 

is very reluctant to enter a default judgment for failure to file a timely answer, and tends to 

resolve any doubt on the matter in favor of the defendant.”  At least “one court has held that it is 

                                                 
1 The ‘678 Application lists May 21, 2008 as its date of first use anywhere and in commerce. 



abuse of a court’s discretion not to set aside a default when circumstances are such that a 

plaintiff would not be prejudiced, the defendant has established a meritorious defense and 

defendant did not engage in willful or bad faith conduct leading to default.”  Paolo’s Associates 

Ltd. Partnership v. Paolo Bodo, 21 USPQ2d 1899 (1990) (citing Heleasco Seventeen, Inc. v. 

Drake, 102 F.R.D. 909, 917 (D. Del. 1984)).   

III.  ARGUMENT  

 Registrant’s failure to answer in a timely manner was not the product of willfulness, bad 

faith, or gross neglect; instead, Registrant inadvertently missed its response deadline while 

attempting to obtain trademark counsel.  (Declaration, ¶¶3-4).  Registrant always intended to 

respond to the Petition to Cancel and acted in good faith to procure trademark counsel, which 

was only retained within the last week.  (Declaration, ¶¶3-4).  Notably, Petitioner did not send 

the Petition to Cancel to an attorney, but rather a representative of Registrant whose primary 

language is not English and who has never been involved in a Trademark Trial and Appeal 

Board proceeding before.  (Declaration, ¶3); see Petition to Cancel Certificate of Service.   

 Moreover, there is no indication that Registrant’s delay has resulted in substantial 

prejudice to Petitioner.  The Petition to Cancel was filed less than three months ago, and it was 

the Board, not Petitioner, which noticed Registrant inadvertently failed to file a timely answer, 

making it even less likely that Petitioner suffered any prejudice.  Moreover, the ‘678 Application 

is currently suspended pending the outcome of this proceeding, and there is accordingly no 

prejudice to Petitioner’s prosecution of that application.  (Exhibit B, Suspension Notice issued 

April 17, 2015).  Registrant further notes that Petitioner waited until the end of its six-month 

response period against that application to file the Petition to Cancel, which further belies that 

the additional minor delay would result in any prejudice to it.  (Exhibit C, September 27, 2014 



Office Action; Exhibit D, Petitioner’s March 26, 2015 Response to Office Action).  Further, 

Registrant has meritorious defenses to this Petition to Cancel, as more fully set forth in its 

contemporaneously filed Answer, and respectfully requests this Board to keep with its stated 

policy to decide cases on their merits rather than mere technicalities. 

 WHEREFORE, Registrant prays that the Board find good cause not to enter a default 

judgment and accept it contemporaneously filed answer. 

Dated:  June 17, 2015    Respectfully submitted, 

      /Allison R. Imber/     
      Allison R. Imber, Esq. 
      Stephen H. Luther, Esq. 
      Allen, Dyer, Doppelt, Milbrath  
         & Gilchrist, P.A. 
      255 South Orange Avenue 
      Post Office Box 3791 
      Orlando, FL  32802 
      Tel: (407) 841-2330 
      Fax: (407) 841-2343  
      aimber@addmg.com 
      sluther@addmg.com  
       
      Attorneys for Registrant 



Certificate of Service 
 
 The undersigned hereby certifies that on this 17th day of June, 2015, a copy of the 
foregoing was served via first class mail, postage prepaid, on the following: 
 
John M. Cone, Esq. 
Ferguson, Braswell & Fraser, PC 
2500 Dallas Parkway, Suite 501 
Plano, Texas 75093 
 
      /Michele Garcia/     
      Michele Garcia 
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