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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

SFM, LLC, }
Petitioner, } Cancellation No92 060308
V. }
}
Corcamorel.LC } Registration No. 3708453
}
Respondent-Registrant.  }

ELECTRONICALLY SERVED

REPLY OF RESPONDENT-REGISTRANT
IN FURTHER SUPPORT OF MOTION TO DISMISS.

Corcamore LLC replies for the purposes diniag the legal and related issues, and to
respond about key concessions and admissionshwiace made in the petitioner’'s opposition.

Procedural Reply.

Petitioner superseded its original filingtkvits Amended Petition. Now, in opposition to
the motion to dismiss that Amended Petition, thitipaer endeavors to reahacterize or restate
its amended averments. Petitioner attachestaxedozen pages of material to its opposition
brief, then complains that the motion to dismiss attached materials.

Reply asto First-Pleaded Facts and Amended Aver ments.

In its brief, petitioner backs away froarkey averment, added in the Amended Petition
and not pleaded initially. That brief, pagerlaeferring to the “use” averment in 6 of the
Amended Petition, states “SFM’s Amended Petition to Cancel incorrectly stated: "SFM, through

its exclusive licenseeuped,” which in 15 is averred by nanas “Sprouts Farmers Markets.”

! “Determining whether a complaint states a plaesitdim for relief is a very “context-specific

task.'Igbal, 556 U.S. at 679, 129 S.Ct. 1937. Thus, the district court was required to analyze the facts
plead in the amended complaints and all documersishegt! thereto with reference to the elements of a
cause of action .... to determine whether R+dlaims ... were in fact plausiblelt re Bill of Lading
Transmission & Processing System Patent Litigati@i, F.3d 1323, 1337 (Fed.Cir.2012)



That key averment of use in 6, being “incorsestated” in the Amended Petition, was it fact a
correction to the itial averment in Y1 of the petitiomhere unknown “predecessors in interest”
were averred. Now, petitionertsief in opposition wants d“¥estatement of that averment into
SFM “and its related companies.”

The averment of “use” started with SFM “and iisiflentified predecessors in interest,”
which was negated and superseded by theftad Petition pleadingse by “SFM, through its
exclusive licensee” Sprouts Farmers Marketd, mow by a footnote in an opposition brief wants
to supersede that with use by SFM “anduutsidientified related companies.”

The petitioner’s current brief further wishiesfurther change the key averment of
“similarity.” The original petition pleaded thease was about “similar” goods or the “same
goods.” parag 6 & 7. The averment of “similar’“same” goods was restated in the Amended
Petition. Now, on page 1, the opposition brief tries to slip in an averment of “a similar channel of
trade,” which nowhere was found in the original Petition, and nowhere in the Amended Petition.

Reply Arguments.

Movant's brief set forth th&wombly-lgbalstandards for a motion to dismfssn
opposition, petitioner relies on a eas F.2d that was decided at least ten years b&feoenbly
The opposition fails to connect thegal standards with spific averments, preferring to “cite it
and forget it.” The threadbare, formulaic recitations in the Amended Petition are “merely
consistent with” an elementalaitation of the law, and fail toeach past the “line between
possibility and plausibility,” and so, the Amenldgetition fails to state a claim cognizable under

Section 14.Igbal, id., 556 U.S. 662.

2 “In particular, the claimant must allege well-pleddactual matter and more than “[tlhreadbare

recitals of the elements of a cause of action, supgphbstanere conclusory statements,” to state a claim
plausible on its facedgbal, 556 U.S. 662djting Twombly 550 U.S. at 555).”Johnson & Johnson v.
Obschestvo s Ogranitchenndyp4 USPQ2d 2037, 2038 (TTAB 2012).



The Amended Petition Does Not Relate Back.

Petitioner lauds, then ignores, authofitym the same Circuit on the effectMfyle v.
Felix.® In its opposition, petitiomraelies heavily on a non-Lanham Act decision of tHe 3
Circuit in Bensel v. Allied Pilofs which cites to the 1945 Supreme Court decisiofillar v.
Atlantic Coast Line R. Cd Then, petitioner ignores that th€ Gircuit rejected the same
argument it offers here. Here, petitioner claims that “Mayle is limited to the context of federal
habeas proceedings,” and fietier's opposition cites an unerted E. D. Virginia cas®.In
doing so, petitioneminores what the'3Circuit stated irAnderson v. Bondex Int'l, Irfc That
Circuit decision followed a Magistrate’sling that what “theCourt decided itMaylein the
context of habeas corpus ...’applies equallsehbecause it is precated on the relevant
subsection of Rule 15(c).” That appellanaimgargued that “the @hdard expounded in Mayle
...Is more stringent than the standior ordinary civil cases ...fa argued] the proper inquiry is
set out in Tiller.” The % Circuit held “We are not persuatie The “Supreme Court’s analysis
in Maylewas consistent with — not more exactingrthits application oRule 15(c) in other
contexts.” Thus the"8Circuit in Bondexrejected the very same relation back argument, and
same argument based ®itler, which petitioner harecycled herg.

Averments in the Amended petition soffdr in both time and type from those the
original pleading set forth” thahe amendment does not relate back to the date the original
petition was filed.Mayle v. Felix, supra.n the original petittn, SFM, LLC and “predecessors”

were the averred party using the mark, then the Amended petition totally changed that to SFM’s

Mayle v. Felix,545 U.S. 644, 650, 125 S.Ct. 2562, 162 L.Ed.2d 582 (2005).

387 F. 3d 298 (’% Cir. 2004).

323 U.S. 574 (1945).

Tucker v. Sch. Bd,.of City of Va. Bea2Hl3-CV-530 (E.D. Va. 10/31/2014).

552 Fed.Appx. 153 (3Cir. 2014).

Odd that petitioner could find th&"Tircuit decision iBensel but then failed to cite the later,
recent 3 Circuit decision irBondex
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“exclusive licensee.” Now, in a footnote the petitioner’s opposition would further change both
of those to “its related companies,” ilmt the unnamed predecessors, not the “exclusive”
licensee, but may be unidentifis@lated” entities. Petitioner danot averred “a similar channel
of trade” anywhere in the ofigal Petition or the Amended #en, but adds that now. The
original petition did noallege “nominative” use by anyorteen the Amended petition alleges
the exclusive “licensee” uses the “SPRGJdnd SPROUTS-nominative trademarks in
connection with goods.” Now the opposition lbseggests abandoning that and changing it a
third time, contending now that “SFM does not aVet its related company made "nominative’
use of the pleaded service marks.” Theseather substantive changes do not relate back
because those “differ in both time and typmnirthose the original pleading set fortiMayle.

The Amended petition is "divergent” from the sigaeled averments in the original petition, and
what now are inconsistent withsestions in the opposition brieMakro Capital of America v.
UBS AG 543 F.3d 1254, 1258 (T:Cir. 2008) (“the widely diergent nature of the two

complaints means that the amended complaintld not relate back ...under Rule 15).

The Amended petition superssand cancelled the original petition, and that Amended
petition contains divergent averments that diffeitime and type.” It should be dismissed as

time-barred under the five year ltation in 814 of the Lanham Act.

L ack of Standing under Lexmark.

Petitioner could not distinguistsitanham Act claim from that inexmarKk, and failed to
make a plausible argument about how the modemmdard for standing defeats standing here.
As in Lexmark petitioner and respondent are not direct competitors. Petitioner does not mark

vending machines services with its marksj aspondent is not inwad in grocery store

° Lexmark Int’l, Inc. v. Static Contr@@omponents, Inc.  U.S.  ,134 S. Ct. 1377, 188
L.Ed.2d 392, 100SPQ2 2061 (2014).



services. Therefore, pgoner SFM LLS is outside the “zorad interests” protected by the
Lanham Act, and so, lacks standing here.

Petitioner acknowledges that undexmark, “the pleader must allege an injury to a
commercial interest in reputation or salés.Even so, petitioner does not point to any averment
that so pleads any such injury. Petitiodeerts off into commentary about consumer
recognition, not injury. The distion was explicated in a recesdse, “Meltech has to allege
not only that consumers were deceived ... dgd that that deception—...—led consumers to
‘withhold trade’ from Meltech.”Avalos {Melltech} v. IAC/Interactivecor@014 WL 5493242
(S.D.N.Y. 2014). This key distinction between confusion andynhich is lost in petitioner’s
opposition, compels the conclusion thansliag under Lexmark was not pleaded here.

In opposition, Petitioner ignores tHagxmarkrejects the old stand#s for standing used
in the two cases Petitioner citédtchie v. O.J. SimpsandJewelers Vigilance CommThe
“Supreme Court rejected what it refertedas “antitrusstanding or the4ssociated General
Contractorg factors,’ the “categorical test,hd the ‘reasonable intst approach.”Paleteria
La Michoacana, Inc., v. Productos Lacteos Tocumbo S.A. De C.VFE. Supp.2d ___, (D.D.C.
2014). The_exmarkstandard applies here, and the Awhed pleading here falls below that.

For all the reasons set forth in the motiordismiss, respondent urges the Board to
adhere to the holding inexmark' Dismissal of the Amended Petition is proper under the

prevailing requirements for Lanham Act standing.

10 The actual holding was that oneatist plead and ultimately prove a "an injury to a commercial

interest in sales or business reputation proximai@lged by the defendant's misrepresentations.”
Lexmark 134 S.Ct. at 1395.

" Standing is a threshold jurisdictional issue in gw&se, directed solely to determine the interest
of the plaintiff. Lipton Industries, Inc. v. Ralston Purina C670 F.2d 1024, 213 USPQ 185, 188 (CCPA
1982).



CONCLUSION

Based on the record and the points and attigt®presented, it is respectfully requested

that the Amended Petition be dismissed.

Respectfullysubmitted

Date: 16 JAN 2015 S ~ /Charles L. Thomason/
Charles L. Thomason
55W. 12" Ave.
Columbus, OH 43210
thomason@spatlaw[dot]Jcom

Telep. (502) 349-7227
Attorneyfor Respondent-Registrant




CERTIFICATE OF SERVICE
| hereby certify that on this fi‘a:lay of January, 2015, | eleatrically filed the foregoing
Points and Authorities in Support of Motion@ismiss, and mailed a copy to the attorneys for
the Petitioner, directed to the emalldaess of the attorney indicated below:
Nicole M. Murray, Esq.
Quarles & Brady LLP

30 N. LaSalle St., Suite 4000
Chicago, IL 60654

~S ~ /Charles L. Thomason/
Charles L. Thomason




