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Registrant Donald J. Trump (“Registrgritereby moves under Trademark Rule of
Practice 2.127, Fed. R. Civ. P. 12(b)(6), and Trademark Trial and Appeal Board (“TTAB”")
Manual of Procedure (“TBMP”) § 503 to dismjz® sePetitioner Spoonjack LLC’s
(“Spoonjack”) Petition to Cancel (the “Spoonjackiffen to Cancel”) Registrant’s registration
for TRUMP, U.S. Reg. No. 3,391,095, (the “TRUNI®5 Registration”) on t& basis of fraud.

PRELIMINARY STATEMENT

The Spoonjack Petition to Cancel is based single allegation of fraud centered on an
inadvertent error in a Section 15 Declavatof Incontestability for the TRUMP '095
Registration (the “Section 15 Declaration’}. Section 15 Declaration of Incontestability
requires the registrant to attélsat, at the time of the decléian, no proceeding is pending that
involves the rights grandeunder the registratiorSeel5 U.S.C. § 1065(2). As the Section 15
Declaration was filed, a pendimgunterclaim filed by Spoonjadk cancel the TRUMP 095
Registration — since dismissed summary judgment — was in fg@énding. Without any factual
support or legally plausible basis, Spoonjack seekstwert this error into a premeditated act of
fraud. However, for several reasons, the Spo@ripatition to Cancel is deficient on its face and
should be dismissed.

First, Spoonjack lacks standing. While Regist previously filed an opposition against
a Spoonjack-owned application based on the TRUMP 095 Registration, that proceeding was
withdrawnwith prejudiceover a year ago. Registrant mat otherwise assed any claim
against Spoonjack, based on the TRUMP 095 Regish or otherwise. Therefore, Spoonjack
cannot establish that eould be damaged by the maintecanf the TRUMP 095 Registration.
Second, Petitioner has already (1) filed a Petitiotine Director indicng that the Section 15

Declaration contained an inadvertent error ggiesting that it be abandoned and (2) amended
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his operative pleading in the only proceeding inclvthe has asserted rights in the TRUMP 095
Registration since the Secti@b Declaration was accepted. Thesders the Spoonjack Petition
to Cancel moot. Third, Spoonjack’s bareboplesading has not alledenor could it prove,
particularized and plausible fadio support a claim of fraud eegquired by the Supreme Court.
Spoonjack’s pleading is premised on blimalancorrect guesswork, misconceptions about
trademark law and does not pass the rigorous plgadguirements for a fraud claim. For each
of these reasons, the Spoonjack Petition to Cancel should be dismissed.

STATEMENT OF FACTS

The TRUMP '095 Registration

On April 16, 2007, Registrant filed App. iIS&lo. 77/157,334 to register the mark
TRUMP for “Entertainment services, nameatyigoing unscripted television programs in the
field of business, business disputes, and dismst@ution” in Internabnal Class 41, based on
first use in commerce on January 8, 2004e TRUMP 095 Registration issued on March 4,
2008. SeeReg. No. 3,391,095; Spoonjack Petition to Cancel Moreover, Registrant is the
owner of numerous other TRUMP and TRUMP-fottwemarks in connection with a wide array
of goods and services, including marks in Indé¢ional Class 41 that have already become
incontestable, such &eg. Nos. 2,322,517; 2,431,539, 2,478,340; 2,468,153; 2,269,568;
2,441,215; 1,755,971, 1,749,119; and 1,620,477.

The iTRUMP Proceeding

On December 30, 2010, Spoonjack filed Appr.. 8kw. 85/208,303 to register the mark

iTRUMP for “Computer software for use in pruaging sound” in International Class 9, based on

! In a petition for cancellation, the file history of thgiggration that is the subject of the proceeding is of
record. See37 C.F.R. § 2.122(b).

{F1549050.8 } 6



an intent to use, which has now maturdd iReg. No. 4,607,873 (the “ITRUMP Registration”).
Spoonjack Petition to Cancel, T 2. On Jand&y2012, Registrant filed an opposition based on
its rights in the mark TRUMP against Spoonjackpplication (the “IiTRUMP Proceeding”)
alleging likelihood of confusion, dilution and false suggestion of a connection with persons
living or dead.Id. The TRUMP '095 Registration was onesefveral that Registrant pleaded in
the opposition.ld. T 3. In response, on Februady, 2012, Spoonjack filed an answer and
counterclaim, allegingnter alia, that the TRUMP 095 Registiian should be canceled on the
grounds that the TRUMP mark is primarily meralgurname in violatioof Section 2(e)(4) of
the Lanham Act, 15 U.S.C. § 1052(e)(4). 1 4. Registrant, howeverithdrew the opposition
to the ITRUMP Registratiowith prejudicein September 2013geOrder, Trump v. Spoonjack
LLC, Opp. No. 91203345 (Sept. 11, 2013), a fact omittenhfthe Spoonjack Petition to Cancel.
Notwithstanding the withdrawal, which ertihe only claims lmught by Registrant
against Spoonjack, Spoonjack elected to mannts counterclaim against the TRUMP '095
Registration.SeeApplicant/PetitionersResponse to TTAB Order of Sept. 11, 20L@mp V.
Spoonjack, LLCOpp. No. 91203345 (Sept. 11, 2013). On September 5, 2014, the Board granted
Registrant’s motion for summajudgment, rejecting Spoonjds argument that TRUMP is
primarily merely a surname andsdiissing the iTRUMP Proceedin@eeOrder, Trump v.
Spoonjack, LLCOpp. No. 91203345 (Sept. 5, 2014). As d@ttlate, Spoonjack and Registrant
were no longer involved in any dispute.

The Section 15 Filing for the TRUMP '095 Reqistration

In February 2014, as part of its routine manatece of Registrant’s substantial trademark
portfolio (over 100 live applicaths and registrations), Registrantounsel prepared a combined

declaration pursuant to Sectidhsind 15 relating to the TRUMP '095 Registration. Pursuant to

{F1549050.8 } 7



15 U.S.C. Section 1065, the Section 15 Dedlanatontained the follwing requisite language:

“no proceeding involving said rights pending and aisposed of in either the U.S. Patent and
Trademark Office or the courts existsSeeSections 8 and 15 Declaration, U.S. Reg. No.
3,391,095 (Feb. 28, 2014). Despite the pendentysohow-dismissed counterclaim in the
ITRUMP Proceeding, the Decldian was filed on February 28, 2014. On March 20, the Section
8 declaration was accepted, and teet®n 15 Declaration was acknowledded.

The TRUMP YOUR COMPETITION Opposition

On July 28, 2014, Registrant filed a NoticeQyposition against a third party unrelated
to Spoonjack named Trump Your Competition, Iff¢YC"), regarding TYC’s application to
register the mark TRBMP YOUR COMPETITION. See Trump v. Trump Your Competition,
Inc., No. 91217618. The TRUMP '095 Registration was oh@any that Registrant pleaded in
the TYC Notice of Opposition. Because the [Beation had been acknowledged by the time
Registrant filed the TYC Notice of Oppositi, Registrant noted that the TRUMP '095
Registration had become incontestable, aleitly several other pladed registrations.

The SpoonjackPetition to Cancel

Filed on September 18, 2014, the Spoonjack Petition to Cancel alleges a single claim of
fraud, namely that Registrant, by filing the $&ctl5 Declaration, intenddd perpetrate a fraud
on the Patent & Trademark Office (“PTQO”"). @8poonjack Petition to Cancel recites that
Registrant had opposed Spoonjack’s marthe iTRUMP Proceeding based anter alia, the

TRUMP '095 RegistratiorseeSpoonjack Petition to Cancél 1-3, that Spoonjack had filed a

2 As Spoonjack notes, the same law firm thatesented Registrant in the iTRUMP Proceeding also
advised and prepared documents for Registrant inemiom with the filing of the Section 15 Declaration
(and is representing Registrant here). Nevertheldésatit attorneys were involved in the two matters.
CompareSections 8 and 15 Declaration, U.S. Reg. No. 3,391,095 (Feb. 28 vt Kptice of
Opposition,Trump v. Spoonjack LL®pp. No. 91203345 (Jan. 12, 2012).
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counterclaim to cancedee id.g 4, that Registrant had filedetisection 15 Declaration during the
iITRUMP Proceeding and, that after it had baeknowledged, Registrant had noted the TRUMP
'095 Registration’s incontestability stetin the third-party TYC proceedingge id.J1 5-6.

Next, the Spoonjack Petition to Cancele®that the Section 15 Declaration was
inaccuratesee id.f 7, and alleges in a conclusory fashihat Registrant knew it was inaccurate,
see id. 8 (“Registrant knew thatélrepresentation was false.”). Spoonjack then alleges: (i)
Registrant’s misrepresentation was knowing beede intended to obtain incontestabilit (

1 9); (i) Registrant “knowingly nade a material misrepresentation , so that he could rely on
[the incontestable status] inspiute of the mark depicted Application Serial No. 86/116,800,”
i.e., the TRUMP YOUR COMPETITION markd. § 10); (iii) Registrant “knowingly made a
material misrepresentation . . ., so that heatoglly on [the incontestablistatus] in dispute of
[Spoonjack]’'s mark depicted in Application Serial No. 85/208,308,"the iTRUMP Mark id.

1 11); (iv) “Registrant made the represemativith the intent to deceive the PTQd.(T 12) and,
(v) the misrepresentation was materidl {f 13-14). No factual support is provided for any of
these allegations. Spoonjack then claimsoimctusory fashion thdahe conduct constituted
fraud, that Spoonjack would be damaged thene, and on that basis that the TRUMP 095
Registration be cancelle®&ee id{{ 15-16, final paragraph.

Registrant’s Conduct After Becoming Aware of the Spoonjack Petition to Cancel

The Spoonjack Petition to Cancel alerted Regdtto the erroneous filing. Since then,
Registrant has taken all avdila steps to correct the mistake. First, on September 24, 2014,
Registrant filed a Petition the Director requesting that tisection 15 Declaration immediately
be abandoned pursuant to the Director’s superyiauthority under 35 U.S.C. § 2 and 37 C.F.R.

§ 2.146(a)(3).SeePetition to Director, U.S. Reg. No. 3,391,095 (Sept. 24, 2014). (The Petition
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is pending.) Second, Registrgmbmptly advised counsel for third party TYC of the error,
secured TYC'’s consent to amend his pleadintyat proceeding and withdrew the reference to
the TRUMP '095 Registrain’s incontestability.SeeConsented Motion to Amend Pleading,
Trump Your Competition, Inc. v. Trupigo. 91217618 (Oct. 1, 2014The amended pleading
has already been accepted by the TTAReOrder, Trump v. Trump Your Competition, Inc.
Opp. No. 91217618 (Oct. 17, 2014). The TRUMP '&&ygistration is not the subject of any
other proceedings, and its incontestability hasdieen asserted in connection with any other
claim or action.

APPLICABLE LEGAL STANDARD

To withstand a motion to dismiss for failui@state a claim upon which relief can be
granted, a petitioner must allegefficient factual content that,proved, would allow the Board
to conclude that (1) the pldiff has standing to maintain thproceeding, and (2) a valid ground
exists for opposing or cancelling the matoyle v. Al Johnson’s Sdish Rest. & Butik Ing.
101 U.S.P.Q.2d 1780, 1782 (T.T.A.B. 2012) (citvgung v. AGB Corp47 U.S.P.Q.2d 1752,
1754 (Fed. Cir. 1998) and TBMP § 503.02). Th#ahpleading “must contain sufficient factual
matter, accepted as true, to ‘state a claimelief that is plausible on its face.Ashcroft v.

Igbal, 556 U.S. 662 (2009) (quotir@ell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007)).
The claimant cannot get by on ttpadbare recitals of theeahents of a cause of action,
supported by mere conclusory statementgBal, 556 U.S. at 67%({ting Twombly 550 U.S. at
555).

As to first ground, section 14 of the Lanham Aaxjuires that a petither must show that
it “possesses standing to chaltge the continued presencetba register of the subject

registration.” Young 47 U.S.P.Q.2d at 1754 (quotihgpton Indus., Inc. v. Ralston Purina Co.
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213 U.S.P.Q. 185, 187 (C.C.P.A. 1982)). Accogll, a petitioner mugilead “facts sufficient
to show a ‘real interest’ in the proceeding, ariceasonable basis’ fatis belief that it would
suffer some kind of damage if the rkas registered.” TBMP 309.03(B¢ee Ritchie v. Simpson
50 U.S.P.Q.2d 1023, 1026 (Fed. Cir. 1999) (“the opposest have a direct and personal stake
in the outcome of the opposition”). Standingssessed at the time the counterclaim is filed.
See, e.gFriends of the Earth, Inc. v. idlaw Envtl. Servs., (TOC), IncG28 U.S. 167, 189
(2000);Wheaton College v. Sebeljg®3 F.3d 551, 552 (D.C. Cir. 2012).

As to the substantive claim, the Supreme Court’s decisidwomblyprovides that “a
plaintiff's obligation to providehe ‘grounds’ of his ‘entitle[mentp relief’ requires more than
labels and conclusions, and a formulaic recitation of the elements of a cause of action will not
do.” Twombly 550 U.S. at 555. Rather, the Court held that “[flactual allegations must be
enough to raise a right to reliabove the speculative level, on the assumption that all the
allegations in the complaint are true (even if doubtful in fadt).” The Court proceeded to
explain that a claim need nomly allege factual allegationbut the factual allegations
themselves must l@ausible “Asking for plausible grounds to infer an agreement does not
impose a probability requirement at the pleadiaget it simply calls for enough fact to raise a
reasonable expectation that discovery will reveal evidence of illegal[ity] .1d. .”

Spoonjack here has assertegirale claim of fraud. Fral in procuring a trademark
registration only occurs when an applicant foegistration knowingly mkes a “false, material
representation” of fact in conném with an application to regist “with the intent to deceive
the PTO.” Seeln re Bose Corp 91 U.S.P.Q.2d 1938, 1941 (Fed. Cir. 2009). The burden of

pleading and proving fraud is extreméligh: “[T]he very nature of the charge of fraud requires

that it be proven ‘to the hilt’ witlelear and convincing evidenceSmith Int’l, Inc. v. Olin Corp
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209 U.S.P.Q. 1033, 1044 (T.T.A.B. 1981). Accordingly, when “petitioning to cancel a
registration on the ground bfwud, a petitioner must afie the elements of frawdth
particularity in accordance with Fed. R. Civ. P. 9(bAsian & W. Classics B.V. v. Selkd@2
U.S.P.Q.2d 1478, 1478 (T.T.A.B. 2009) (emphadea). “There is no room for speculation,
inference or surmise . . . Smith Int’, 209 U.S.P.Q. at 1044 (quotedBose 91 U.S.P.Q.2d at
1941). This heightened pleadistandard for a fraud claim sewthe salutary purposes of
“providing notice, weeding out baseless claims, preventing fishing expeditions and fraud actions
in which all facts are leardeafter discovery, and seng the goals of Rule 11.Asian & W.
Classics 92 U.S.P.Q.2d at 1478-79 (citing 5A ClesarA. Wright & Arthur R. Miller,Fed. Prac.
& Proc. § 1296 n.11 (2004)).
ARGUMENT

The Spoonjack Petition to Cancel failsstate a claim upon which relief can be granted
for several reasong:irst, Spoonjack does not have starglto challenge the TRUMP 095
Registration. Registrant withdrew the iTRUNPPoceeding with prejudice over a year ago, and
Spoonjack has allegat other basiss to why it would be damaged by the continuing pendency
of the TRUMP '095 RegistrationSecongdthe Spoonjack Petition to Cancel is moot because
Registrant has withdrawn both the erroneous Section 15 Declaration and the only reference he
has made to the TRUMP '095 Registration asimestable (which appeared in the Notice of
Opposition concerning third party TYCY.hird, Spoonjack’s fraud claim is not adequately
pleaded because the few facts it alleges, eviendf do not establish fraudulent intent as a

matter of law: Spoonjack’s claim that Registreménded to use incontestability of the TRUMP

3 Registrant discusses, at this stage in the prooggdie requirements of proving a fraud claim solely to
demonstrate that Spoonjack’s pleading is insufficientiége fraud, not in an effort to argue the merits of
the claim.
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'095 Registration as a sword against pending agftins in the TTAB cannot form the basis for

an allegation of fraud becauseontestability has no legaiffect in TTAB proceeding#\s a

result, the fraud claim is not legally supportabl@lausible, as required liie Supreme Court.
The Petition to Cancel should be dismissed.

Spoonjack Lacks StandingBecause Registrant
Withdrew the iTRUMP Opposition with Prejudice

Spoonjack lacks standing because it hassasanable basis to believe that it would
suffer harm from the incontesidity of the TRUMP '095 Regitration. Prior to Spoonjack’s
filing of the action, its past dpute with Registrant regargj the iTRUMP Registration had
already been resolved Spoonjack’s favor.SeeOrder, Trump v. Spoonjack LL®pp. No.
91203345 (Oct. 11, 2013). On August 15, 2013,mdutihhe iTRUMP Proceeding and after
Spoonjack’s product had been on the market feerse years with no actual confusion in the
marketplace, Registrant withdrevis opposition against Spoonjaeith prejudice Id.

Moreover, Spoonjack has not identified in its pleading any other registrations at issue or any
other rights in or intentions regarding the iTKB mark that would provide it with standing vis-
a-vis the TRUMP '095 RegistratiorCf. Am. Vitamin Prods. Inc. v. Dowbrands In22
U.S.P.Q.2d 1313, 1314 (T.T.A.B. 1992) (holdpegfitioner has standing based on a pleaded
intent to register). Indeed, for this reason, Paragraph 11 of the Sploégtition to Cancel,
which alleges that Registrant sought incontebtalstatus of the TRUMP 095 Registration to
assert it against Spoonjack is illogical anddads its face. Accordingly, Spoonjack has not and
cannot allege any “direct and personal stakegbaghether the TRUMP 095 Registration is
incontestable and cannot demonstrate standdeg Ritchie50 U.S.P.Q.2d at 1026 (“the

opposer must have a direct and persestedte in the outcome of the oppositiorPjiends of the
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Earth, 528 U.S. at 189 (“Standing issessed at the time the countairalis filed.”). On this
basis, the Spoonjack Petition to Carsgtebuld be dismissed with prejudice.

Il. Registrant’s Efforts to Fix the Mistake and
Undo its Affects Mootany Claim of Fraud

As a second ground for dismissal, recent Blgkecedent confirms that Registrant’s
prompt and comprehensive efforts to fie timistaken filing and undo its affects render
Spoonjack’s fraud claim moot. Registrant hagtipeied the Director to withdraw the Section 15
Declaration. SeePetition to Director, U.S. Reg. N8,391,095 (Sept. 24, 2014). Registrant has
also amended the only pleading that refereniceghurported incontestability, which was in a
proceeding having nothing to do with Spoonja8leeOrder, Trump Your Competition, Inc. v.
Trump Opp. No. 91217618 (Oct. 17, 2014).

In a recent Board decisio@, & J. Clark International Ltd. v. Unity Clothing IncCanc.
No. 92049418, 2013 WL 3168093, at *4 n.4 (T.T.A.B. Apr. 24, 2048} per curiam 561 F.
App’x 921 (Fed. Cir. 2014) (mem.), is on point. Gn& J. Clark a registrant counterclaimed to
cancel the petitioner’'s mark orettbasis of likelihood of confusm, and the petitioner made the
same mistake that Registrant made here: The petitioner erroneously filed a Section 15
declaration despite the ongoing cancellation @eding and the declaration was acknowledged.
In C. & J. Clark the Board explained that this errorsnasolved once thegetitioner withdrew
the declaration and the PTO accepted the withdrae¢ C. & J. Clark2013 WL 3168093, at
*4 n.4. In its decision regarding whether therknshould be cancelled, the Board did not even
suggest that this inadvertent filing and wittadal of the declaration would itself warrant
cancellation of the registratiorSee id. The incontestability status had been withdrawn and no
other remedy was neede8ee id.Because Registrant has already petitioned the Director to

withdraw the erroneous Seati 15 Declaration and the Directwill presumably grant the
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request in due course, Spoonjackmitled to no further relighan the petitioner received ¢
& J. Clark with respect to the Sectidl5 Declaration. Accordingl the Spoonjack Petition to
Cancel should be dismisséd.

Spoonjack’s requested relief thhe TRUMP 095 Registration lmncelledis without
basis. On its faceSection 14 does not apply to fraudulgsubmitted Section 15 declarations.
Section 14 permits cancellation of a registratiaat tivas obtained fraudulently.” 15 U.S.C.

8 1064. However, Spoonjack does not and coulahege that the TRUMP 095 Registration
itselfwas obtained fraudulently — the TRUMP® Registration’s validity is patent and
confirmed by the Board’s dismissal of Spoonjaadounterclaim. Instead, Spoonjack attempts
(and fails) to allege thahe TRUMP 095 Registrationisicontestability statugvas obtained
fraudulently. Accordingly, Spoonjack ought nots® able to petition toancel the TRUMP '095
Registration on this basis. Agofessor McCarthy writes:

It is clear that fraud made in the origlrapplication papers, and in an affidavit

accompanying an application for renewal, relates to fraudulently “obtaining” a

registration, and is grounds for cancellatioamy time. It is relatively clear that

fraud made in affidavits under 88 B9, to continue a registration, also

constitutes fraud in “obtaining” agestration sufficient for cancellatior-raud

made in a § 15 affidavit to obtain incontdsitay status would seem not to go to

the continuance of the gestration itself and henceauld not constitute a ground
for cancellation othe registration.

3 J. Thomas McCarthyicCarthy on Trademarks & Unfair Com§.20:58 (4th ed. 2013)
(hereinafter McCarthy) (emphasis added). The Court@fistoms and Patent Appeals has held
that it is “not at all clearthat the phrase “obtained @rdulently” in Section 14 “includes
maintaining a registration already obtainetorehouse Mfg. Corp. v. J. Strickland & C&60

U.S.P.Q. 715, 719 (C.C.P.A. 1968antra, e.g.Crown Wallcovering Corp. v. Wall Paper Mfrs.

* Registrant will promptly notify the Board of adevelopments concerning the pending Petition to the
Director.
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Ltd., 188 U.S.P.Q. 141 (T.T.A.B. 1975). ProfessoiQdchy notes that “[sjome decisions have
held, however, that it doggstify cancellation.” 3vicCarthy§ 20:58(collecting caseskee also
6 McCarthy8 31:80. However, these decisions@oesupported by the statutory langua§ee
15 U.S.C. 8 1064. Were Section 15 to apply in¢bistext, the only appropriate relief would be
withdrawal of the TRUMP '095 Regrsttion’s incontestability statusSee6 McCarthy8 31:80.
As Professor McCarthy Bacogently opined:

Fraud in a § 15 incontestability affidashould only servéo eliminate the

incontestable status of the registatiand not result in cancellation of the

registration as suchlf a ‘defect’ is proven, the regjration itself is not destroyed.

The different language of § 14(3) and § 38(bwould seem to dictate this result.

While § 8 and § 9 affidavits go to thertinuance of the regfiration itself, § 15

does not.
Id. (emphasis added®ge alscC. & J. Clark 2013 WL 3168093, at *4 n.8Because Registrant
has already sought to eliminate the incontdstatatus of the TRUM '095 Registration, the
Spoonjack Petition to Cancel is moot for all practical purposes.
[I. Spoonjack Fails to Plead Fraud with Sufficient Particularity

Finally, Spoonjack’s bareboneseplling fails to adequateljlege subjective intent, a
required element of any fraud clairin re Bose Corp.91 U.S.P.Q.2d at 1941. The allegations
are vague, premised on misunderstood trademarkadevoid of particulaacts. In a proper
pleading plausiblefacts must support each element, inahgdihe element of fraudulent intent.
See Twomb)y550 U.S. at 556. Moreover, Federal Rofi€€ivil Procedure 9(b) requires a
heightened level of pleading in which the claimant must allgtfeparticularity the “who, what,
when, where, and how of the alleged frauthre BP Lubricants USA Inc97 U.S.P.Q.2d 2025,
2026 (Fed. Cir. 2011) (citingxergen Corp. v. Wal-Mart Stores, In81 U.S.P.Q.2d 1656, 1667
(Fed. Cir. 2009))Exergen 91 U.S.P.Q.2d at 1667 (“Rule 9(byteres that [ijnall averments of

fraud or mistake, the circumstances constigufraud or mistake shall be stated with
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particularity.”). “Subjective intent to deceive, however difficult it may be to prove, is an
indispensable element in the analysig1”re Bose Corp.91 U.S.P.Q.2d at 1941. Accordingly,
Spoonjack’s allegations wholly fail.

In Paragraph 9, Spoonjack alleges that Reagistmade the misrepresentation to obtain
incontestability. SeeSpoonjack Petition to Cancel § Blowever, this is a tautology (or a
begging of the question)e., Registrant submitted the document required to obtain
incontestability so as to obtaimcontestability. This falls farh®rt of alleging the requisite facts
required to plead fraud.

In Paragraphs 10 and 11, Spoonjack ties thpgrted subjective intent to a legally
impossible, and thus “implausible” motivéwombly 550 U.S. at 556eeSpoonjack Petition to
Cancel 11 10-11. After referring to TTABgmeedings brought by Registrant against the
ITRUMP Registration (App. Ser. No. &98,303) and the TRUMP YOUR COMPETITION
mark (App. Ser. No. 86/116,800), Spoonjack alleges:

10. Registrant knowingly made a maémisrepresentation to the PTO
in order to obtain incontestability f&egistration No. 3391095, so that he could
rely on it in dispute of the mark depéd in Application Serial No. 86/116,800.

11. Registrant knowingly made a maémisrepresentation to the PTO

in order to obtain incontestability f&egistration No. 3391095, so that he could

rely on it in dispute of Spoonjack’s madlepicted in Application Serial No.

85/208,303.

These are insufficient for two reasons.

First, a registration’s incontebility cannot be relied upon adispute before the TTAB.
See Strang Corp. v. Stouffer Corpé U.S.P.Q.2d 1309, 1311 (T.T.A.B. 1990) (“the concept of
incontestability is irrelevant to@ncellation proceeding under Section 1&ickson Gracie

L.L.C. v. Grace67 U.S.P.Q.2d 1702, 1703 (T.T.A.B. 2003)dtitioner’s referace to Section

15 of the Trademark Act is misplaced”). TRRUMP '095 Registration’s incontestability would
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thus have no bearing on either Registraopposition against Spoonjack or Registrant’s pending
opposition against third-party TYC. On this lsa$taragraphs 10 and 11 are based on a false
legal premise and thus provide no plalesibasis for an intent to deceive.

Second, Spoonjack alleges no further fact mruenstance that purports to suggest that
Registrant intended to use the TRUMP '095 Regtion against Spoonjack or TYC. Indeed,
Registrant has never asserted incontestable status BRUMP '095 Registration against
Spoonjack’'s iITRUMP Registration — Registrargpposition against th# RUMP Registration
was dismissed with prejudiceonths befor¢he Section 15 Declatian was filed — and
Spoonjack alleges no facts to sugigthat Registrant will ocould challenge it again. In
addition, Registrant has on cons&om TYC removed from his phding any reference to the
TRUMP '095 Registration’s purported incontestiypi further indicating that the improperly
obtained incontestability was nomly inadvertent but, in facho longer exists and can no longer
be used against anyone.

Finally, in Paragraph 12, Spoonjack merelgites the element of intent itself with
nothing more than a mere conclusory stateméRégistrant made the representation with the
intent to deceive.” This is obviously irffigiently particular. Fed. R. Civ. P. 9(bkee Liberty
Trouser Co. v. Liberty & Cp222 U.S.P.Q. 357, 358, 358 n.5 (IAIB. 1983) (“Petitioner’s
allegation of fraud is deficient because it doesraoite detailed facts tending to show willful or
knowingly-made false representatsoloy the registrant . . . .”; gsticularly, facts which tend to
indicate an intent to deceive”) (citation omittese also Igbal556 U.S. at 678n re BP
Lubricants 97 U.S.P.Q.2d at 2028. Unable to allpgeticular and plausible facts, Spoonjack
has glommed on to Registrant’s mistake, ceththe record for any use of the TRUMP '095

Registration’s incontestability status and attempteweave these events into an allegation of
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fraud sufficient to overcome a motion to dismiss.

The Supreme Court has ruled that a plegudnust allege more than thiSee Twombly
550 U.S. at 556-57. The Court’s discussiothefrequirement tollage “conspiracy” or
“agreement,” the element in the antitrust pleading at isstiambly is analogous to the
pleading at issue here:

It makes sense to say, thened, that an allegation gfarallel conduct and a bare
assertion of conspiracy will not suffic&Vithout more, parallel conduct does not
suggest conspiracy, and anclusory allegation of agreement at some unidentified
point does not supply facts adequate to show illegality. Hence, . . . allegations of
parallel conduct . . . must be placediinontext that raises a suggestion of a
preceding agreement, not merely parat@hduct that could just as well be
independent action.

The need at the pleading stage forgdl®ons plausibly suggesting (not merely
consistent with) agreement reflects theetiihold requirement of Rule 8(a)(2) that
the “plain statement” possess enough heft to “sho[w] that the pleader is entitled to
relief.” A statement of parallel condt, even conduct consciously undertaken,
needs some setting sugeg the agreement necessaoymake out a 8 1 claim
without thatfurther circumstancg@ointing toward a meimg of the minds, an

account of a defendant’s commercial effostays in neutral territory. An

allegation of parallel conduées thus much like a nakexsertion of conspiracy in

a 8 1 complaint: it gets the complaint @ds stating a claim, but without some

further factual enhancement it stop®r of the line between possibility and
plausibility of “entitle[ment] to relief.”

Twombly 550 U.S. at 556-57 (emphases added). Just as the complaifaainblyfailed to
allege the “setting” suggestinigat the questionable conduct riésd from conspiracy, so the
Spoonjack Petition to Cancel fails to allege &sstting suggesting” the erroneous filing resulted
from fraudulent intent.

Furthermore, the Board has héét “[t]here is no fraud i& false misrepresentation is
occasioned by an honest misunderstanding or inahatwithout a willful itent to deceive.”
Smith Int’l, 209 U.S.P.Q. at 1048gealso In re Bose Corp91 U.S.P.Q.2d at 194Brown v.

Bishop Canc. No. 92050965, 2010 WL 2946844, at *5 (T.T.A.B. July 12, 2@l€adings for
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fraud claim “must allege sufficient underlying fa¢tom which a court may reasonably infer that
a party acted with the reques state of mind”). IBose the Federal Circuit explained at length
that inadvertence, negligen@d even gross negligence, without more, cannot support a fraud
claim and insisted that “an adjation of fraud in a tradeniacase, as in any other caskould
not be taken lightly Id. at 1941 (emphasis added). Moregvke Board has subsequently held
that a registrant’s “actions and reactions upeimg informed about ¢himpropriety of” its
purportedly fraudulent filings igrobative of intent to deoee, and it acknowledged that
“principals of companies, and indeed counsetefor, may overlook or meinterpret all of the
averments in declarations or affivits filed with the Office.”See C. & J. Clark2013 WL
3168093, at *5. In light of its position oraftd, Spoonjack’s pleadings fall far short.

C. & J. Clarkis once again instructive. In thedse, the petitioner alleged that the
registrant had fraudulently tesd on its use-based applica goods upon which it knew it had
not used the mark together with goods upon which it had. When informed — through receipt of
the petition — that this was not permitted, thestegnt amended the registration. The Board held
that in such a circumstance of menisunderstanding or inadvertenttere is no fraud 2013
WL 3168093, at *4compare Mister Leonard Inc. v. Jacques Leonard Couture, 28c.
U.S.P.Q.2d 1064, 1066 (T.T.A.B. 1992) (weighing higaegistrant’s choice “to do nothing to
bring this matter to the attention of the PTO”). Where, as in the instant case, PTO records
unequivocally show that Registrant conceded thmistake was made and promptly sought to
remedy it, and Spoonjack has included asingle facin the Petition tesuggest or support the
bold assertion that Regianht intended to deceive the PTQe fetition should be dismissed for

failure to adequately plead fraud.
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CONCLUSION

This proceeding should be dismissed bec&psmnjack has no standing to challenge
Registrant’s rights in a regrstion that was already asserggghinst it and withdrawn with
prejudice. Moreover, the proceeding is modigdRegistrant’s proactive conduct to correct a
mistake. Finally, Spoonjack’s pleading failsstate a claim in the manner required by the
Supreme Court and instead seeks to use thenesoof the Board and Registrant to conduct a
fishing expedition supporting the absurd ideat thonald Trump set out in a premeditated
fashion to commit fraud on the PTO. The petisonngs blindly, withouany details or factual
support, and what conclusory facts are allegedraplausible and thus legally insufficient to
satisfy the high pleading standard for fraud.e Tilotion should be granted and the cancellation
dismissed.

Dated:October30,2014 FROSZELNICK LEHRMAN & ZISSU, P.C.

New York, New York
By: m&‘b\ D L{/L

Jajnes D. Weinberger
oKittay
866 United Nations Plaza
New York, New York 10017
(212)813-5900

Attorneys for Registrant
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CERTIFICATE OF SERVICE

| hereby certify that, on this 30th day ©ttober, 2014, a copy of the foregoing
REGISTRANT’'S MOTION TO DISMISS was sent by First Claggail to Spoonjack at its
correspondence address of record:

Spoonjack LLC
220 Lombard St. STE 217
San Francisco, CA 94111

Do Ol

U James D. Weinﬁél’ger
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