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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Gracie Industries, LLC d/b/a Bolt Custom Trucks
Entity Corporation Citizenship Ohio
Address 1125 Perry Street

Defiance, OH 43512
UNITED STATES

Attorney informa- | April L. Besl

tion Dinsmore & Shohl LLP

255 East Fifth Street Suite 1900

Cincinnati, OH 45202

UNITED STATES

april.besl@dinsmore.com Phone:513-977-8527

Registration Subject to Cancellation

Registration No 2695073 | Registration date | 03/11/2003

Registrant SPORTCHASSIS, LLC

2300 SOUTH 13TH STREET
CLINTON, OK 73601
UNITED STATES

Goods/Services Subject to Cancellation

Class 012. First Use: 1998/10/23 First Use In Commerce: 1998/10/23
All goods and services in the class are cancelled, namely: TRUCK SLEEPER CABS AND TRUCK
BODIES

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)
Abandonment Trademark Act section 14
Attachments BENTZ Petition for Cancellation.pdf(35224 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature [april | besl/
Name April L. Besl



http://estta.uspto.gov

Date 06/19/2014




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Reg. No..: 2,695,073

Reg. Date: March 11, 2003

Application Serial No. 76/348,760
Application Filing Date: December 17, 2001
Mark: BENTZ

Class: 012

Gracie Industries LLC
Petitioner,

V.
Cancellation No.

Sportchassis, LLC

Respondent.

PETITION FOR CANCELLATION

Petitioner, Gracie Industries LLC d/b/a Bolt Custdnucks (hereinafter “Petitioner”), a
limited liability company of the State of Ohio, hiag a place of business at 1125 Perry Street,
Defiance, Ohio 43512, believes that it has beenadga, and will continue to be damaged by
Registration No. 2,695,073 and hereby petitionscdacel same on the grounds and for the
reasons set forth below.

GROUNDS FOR CANCELLATION OF REG. NO. 2,695,073

As grounds for its Petition to cancel U.S. Registn No. 2,695,073 it is alleged that
Respondent perpetuated fraud on the TrademarkedffjcRespondent’s misrepresentations and
fraud concerning Respondent’s use in commerceeBENTZ trademark that is the subject of
this cancellation proceeding. It is further allédkat the subject registration should be cancelled
because Respondent has abandoned the BENTZ martgthnonuse without intent to resume

use for over three years. Finally, it is allegbdttRespondent acquired the BENTZ mark



pursuant to an assignment in gross and theref@eBENTZ mark has been abandoned and
Registraiton No. 2,695,037 is subject to canceliati

STATEMENT OF FACTS

In support for the instant Petition to CancelitReter alleges as follows:

1. Upon information and belief, Respondent SportClsassiLC (hereinafter
“Respondent”) is a limited liability company of tiséate of Oklahoma with an address of 2300
South 13th Street, Clinton, Oklahoma 73601.

2. Upon information and belief, Respondent is the awosferecord of Registration
No. 2,695,073 for the mark BENTZ, registered on ¢dhatl, 2003, in connection with “truck
sleeper cabs and truck bodies” in Class 012 (“BEREgistration”).

3. Upon information and belief, Respondent’s regigiratis based on use of the
trademark BENTZ in U.S. commerce and a use-basglitapon filed on December 17, 2001.

4, Upon information and belief, Respondent’'s BENTZ Re&gtion was obtained
through the assertion under oath in connection thighprosecution of BENTZ application, that
the date of first use was October 23, 1998.

5. Upon information and belief, Bentz Transport Pradudnc. (“Bentz Transport
Products”), was at one time a corporation of thateSbf Indiana, having an address of 4532
Allen Martin Drive, Fort Wayne, Indiana.

6. Upon information and belief, Bentz Transport Pradueas the owner of record
of the BENTZ Registration from the time the appiica was filed until March 26, 2014.

7. Upon information and belief, Bentz Transport Prdduessigned the entire
interest and goodwill in the BENTZ Registration Respondent on March 26, 2014 and

Respondent is the current owner of record of the BERegistration.



8. Upon information and belief, Bentz Transport Praddited a Combined Sections
8 and 9 Declaration/Application for Renewal of Ratgition for the BENTZ Registration on
October 12, 2012 and this renewal was granted &y thdemark Office on November 9, 2012.

9. Upon information and belief, Bentz Transport Prddualleged in its renewal
application that it was using the mark in commaeycen connection with the “truck sleeper cabs
and truck bodies” as identified in Respondent’sliappon. Bentz Transport Products provided
a specimen of the BENTZ mark which it allegedlybadtl to the truck bodies it was asserted to
be actively manufacturing at the time of filing.

10.  Petitioner is the owner of U.S. Trademark ApplicatiSerial No. 86/310,244 for
the mark BENTZ, in connection with “truck sleepebs and truck bodies” filed on June 16,
2014 (“Petitioner’s Application”). Petitioner’s Aficant is based on a bona fide intent to use the
mark in commerce in connection with the listed good

11. Given the similarity of the marks and overlappingods at issue, Petitioner
anticipates upon examination that an Office Actol be issued on the grounds of likelihood of
confusion under Section 2(d) on the basis of Redpot's BENTZ Registration. As such,
Petitioner has standing to bring this proceeding.

RESPONDENT'S FRAUD ON THE TRADEMARK OFFICE

12. Upon information and belief, Respondent’s predemess interest committed
knowing and intentional fraud on the United StdRagent and Trademark Office in the filing and
renewal of Respondent’'s BENTZ Registration by dssgrit was still using the BENTZ
Registration for truck sleeper cabs and truck oevaen in fact this mark was not being used

and had not been used, in commerce since Augu$t 200



13. At the time of filing its Section 8 and 9 Declamtiand Renewal, Respondent’s
predecessor in interest asserted that it was UeB@ENTZ mark in commerce in connection
with “truck sleeper cabs and truck bodies.” Upafoimation and belief, this assertion and
representation made by Bentz Transport Producthdolrademark Office was false because
Bentz Transport Products, Inc. was not in operatod had, in fact, gone out of business
completely in August 2009 after all of the compangssets were liquidated by secured creditors.
Petitioner has attached an article detailing oatdlosing of Bentz Transport Products, Inc. as
Exhibit A.

14. Inits renewal filing on October 12, 2012, Bentafsport Products alleged that it
was making use of the subject mark in interstatmmerce sufficient to support a federal
trademark renewal for the BENTZ Registration. Hwe&re upon information and belief, Bentz
Transport Products, Inc. was not in operation aadl $een all assets and goodwill liquidated in
August 2009. Therefore, upon information and lbetlee company could not have been making
any trademark use of the BENTZ Registration or roffg any “truck sleeper cabs and truck
bodies” to support the renewal.

15.  As the current owner of the BENTZ Registration, [irexlent is the owner of a
registration that was obtained on the basis oftfiauhe procurement.

16.  Therefore, on the basis of fraud in the procuremé&dspondent’'s BENTZ
Registration should be cancelled pursuant to Sedtébof the Trademark Act, 15 U.S.C. § 1064
et seq.

RESPONDENT HAS ABANDONED THE MARKS

17.  Upon information and belief, Respondent’s BENTZ R&gtion was abandoned

long before Respondent took ownership of the madkramains abandoned.



18. Upon information and belief, Respondent is not @otly manufacturing any
goods under the BENTZ Registration, including “ksteeper cabs and truck bodies.”

19. Upon information and belief, Bentz Transport Praduwas liquidated in 2009
and ceased all operation of its business inclutlwgselling of “truck sleeper cabs and truck
bodies,” the subject goods of the BENTZ Registratio

20. Upon information and belief, since 2009, Bentz Bmort Products and
Respondent have not offered any “truck sleeper eatostruck bodies” under the trademark
BENTZ, which is the subject of the BENTZ Registoati

21. Upon information and belief, Respondent and itsdecessors in interest
abandoned the BENTZ Registration by ceasing tathmsenark without intent to resume use for
approximately five years.

22.  Accordingly, Respondent’s BENTZ registration shobkl cancelled pursuant to
Section 14 of the Trademark Act, 15 U.S.C. § 186%q.

THE TRANSFER OF OWNERSHIP WAS AN ASSIGNMENT IN GROSS

23. Upon information and belief, Bentz Transport Prdduessigned the entire
interest and goodwill in the BENTZ RegistratiorRespondent on March 26, 2014.

24. Upon information and belief, Bentz Transport Pradutad been liquidated and
ceased all operation in 2009 and had not sold &angK sleeper cabs and truck bodies” under the
BENTZ trademark from 2009 to March 26, 2014.

25. Upon information and belief, the assignment of tsglby Bentz Transport
Products and Respondent was made without the acsommg goodwill because the business

itself had ceased operation and been liquidated.



26.  Accordingly, Respondent’s BENTZ registration shobkl cancelled pursuant to
Section 14 of the Trademark Act, 15 U.S.C. § 186%q.

PETITIONER HAS BEEN DAMAGED AND IS LIKELY TO CONTIN UE TO BE
DAMAGED BY THE REGISTRATION OF RESPONDENT'S MARK

27. Petitioner has been damaged and is likely to coatio be damaged because the
continued existence of Respondent’'s BENTZ Registmampairs Petitioner’s right to continue
to use, develop, and expand the use of the marKIEZEN the United States.

28.  Petitioner has been damaged and is likely to caoatito be damaged by the
continued registration of Respondent’'s BENTZ registn because Respondent’s continued
ownership of the BENTZ mark is unlawful inasmuclResspondent’'s BENTZ Registration was
obtained fraudulently, Respondent renewed the tragjisn in the name of the wrong owner, and
Respondent has abandoned the mark that is thectobjie registration.

29. Petitioner has been damaged and is likely to coatio be damaged because the
continued existence of Respondent’'s BENTZ Registmawill, upon information and belief,

block Petitioner’s application to register BENTZtla¢ Trademark Office.



WHEREFORE, Petitioner prays that Registration N®93,073 be cancelled and that

this Petition for Cancellation be sustained in faabPetitioner.

Date: June 19, 2014

Dinsmore & Shohl LLP

255 East Fifth Street, Suite 1900
Cincinnati, OH 45202

Voice: (513) 977-8527
Facsimile: (513) 977-8141

Respectfully submitted,

DINSMORE & SHOHL LLP

s/April L. Besl/

April L. Besl

Jennifer K. Miller

Attorneys for Petitioner, Gracie Industries, Inc.
d/b/a Bolt Custom Trucks

Email: april.besl@dinsmore.com

Email: jennifer.miller@dinsmore.com




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copyhaf toregoing Petition for Cancellation has

been served upon the following by First Class s 19th day of June, 2014

George Pappas

Pappas Law Office

919 S. Harrison Street
Harrison Place Suite 300
Fort Wayne, Indiana 46802

s/April L. Besl/

April L. Besl

Attorney for Petitioner, Gracie Industries
d/b/a Bolt Custom Trucks

Email: april.besl@dinsmore.com

2639005v4



