Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA684528
Filing date: 07/20/2015

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 92058315
Party Plaintiff
State of Michigan
Correspondence | TONI L HARRIS
Address TRANSPORTATION DIVISION
VAN WAGONER BLDG, 425 W OTTAWA 4TH FLOOR
LANSING, MI 48913
UNITED STATES
harrisT19@michigan.gov, lubitzs@michigan.gov
Submission Other Motions/Papers
Filer's Name Toni L. Harris
Filer's e-mail harrist19@michigan.gov, lubitzs@michigan.gov
Signature /sl Toni L. Harris
Date 07/20/2015
Attachments P - MDOTSs Protective Order 7-20-15.pdf(125306 bytes )

Exhibit 1 to Petitioner's Motion for Protective Order.pdf(189053 bytes )
Exhibit 2 to Petitioner's Motion for Protective Order.pdf(271189 bytes )
Exhibit 3 to Petitioner's Motion for Protective Order.pdf(481097 bytes )
Exhibit 4 to Petitioner's Motion for Protective Order.pdf(143520 bytes )
Exhibit 5 to Petitioner's Motion for Protective Order.pdf(511385 bytes )
Exhibit 6 to Petitioner's Motion for Protective Order.pdf(351605 bytes )
Exhibit 7 to Petitioner's Motion for Protective Order.pdf(2815092 bytes )



http://estta.uspto.gov

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

State of Michigan )
Petitioner, ; Reg. Nos.: 3992159
) 3348635
)
V. )
)
M22, LL.C ) Proceeding: 92058315
)
Respondent. )
)
)

PETITIONER’S COMBINED
MOTION FOR PROTECTIVE ORDER
AND BRIEF IN SUPPORT
Petitioner, State of Michigan, by and through its attorneys, Bill Schuette,
Attorney General, and Toni L. Harris, Assistant Attorney General, moves for a
protective order under TBMP § 526, Trademark Rule of Practice, 37 C.F.R. § 120(f),
and Fed. R. Civ. P. 26(c), relating to Respondent’s Notice of Discovery Deposition of

the State of Michigan.

In support of its Motion, the State of Michigan (the State) states as follows:

INTRODUCTION

On June 23, 2015, Respondent served on the State a Notice of Discovery
Deposition under TBMP § 404, Rule 2.120, and Fed. R. Civ. P. 30(b)(6) (Notice).
Several of the categories in the Notice are vague, ambiguous, overbroad, unduly

burdensome, not reasonably particular, and seek information that is irrelevant.



Furthermore, in the Notice, Respondent scheduled the State’s deposition to occur in
Traverse City, Michigan, where Respondent does business. Respondent has
unjustifiably refused to relocate the deposition to Lansing, claiming that it has the
prerogative to unilaterally determine the location. However, the general rule is
that the State be deposed where the State’s principal place of business is located,
which is in the City of Lansing, Michigan’s capital. Moreover, the designees likely
to testify on behalf of the State live near and work in Lansing, which is a 4-hour
drive from Traverse City. If Respondent does not want to travel to Lansing to
depose the State, the deposition should be taken by remote means to avoid undue
burden on the State and its designees.

Respondent also set the deposition date unilaterally, and has refused to
reschedule it while the State’s objections to the Notice are resolved. In addition, the
State requested an extension of the deadline to respond to Respondent’s discovery
requests due to the number and breadth of the requests which were served prior to
the long July 4th holiday weekend and pre-planned summer vacation schedules of
employees that may have information relating to the responses. Again, Respondent
refused.

Simply put, Respondent has adopted a “my way or the highway” approach to
discovery, without any regard for the applicable rules or common courtesy. As a
consequence, the State is left with no other alternative but to seek intervention by
the Board and a protective order to prevent the undue burden, oppression,

harassment and annoyance that will result from Respondent’s discovery tactics.



FACTS

1. On December 3, 2013, the State of Michigan (the State) petitioned to
cancel Respondent’s trademarks registrations, U.S. Registration No. 3992159 and
U.S. Registration No. 3348635 (collectively referred to as Marks).

2. On June 30, 2014, the State filed a Second Amended Petition to
Cancel, asserting claims for (1) not in lawful use in commerce, (i1) abandonment, (ii1)
false suggestion of a connection, (iv) misrepresentation of source, (v) fraud; (vi)
likelihood of confusion, (vii) geographical descriptiveness, (viii) insignia, and (ix)
priority.

3. Pursuant to the Board’s most recent scheduling order, the deadline to
serve initial disclosures was June 28, 2015, and discovery closes on November 25,
2015.

4. On June 23, 2015, Respondent served Initial Disclosures, discovery
requests, and a Notice of Deposition (Notice) under Fed. R. Civ. P. 30(b)(6). (Exhibit
1, Notice of Deposition; Exhibit 2, Requests to Admit; Exhibit 3, Interrogatories and
Requests to Produce.)

5. On July 7, 2015, pursuant to Trademark Rule 2.120(f) and Fed. R. Civ.
P. 26(c)(1), the State made a good faith effort to resolve this discovery dispute before
seeking Board intervention. (Exhibit 4.) The State sent a letter to Respondent
objecting to the Notice, to certain categories listed therein, and to the date and
location of the deposition as set forth in the Notice. (Exhibit 4, July 7, 2015 Letter.)
The State also requested the courtesy of additional time to respond to discovery

requests because of the number and breadth of the requests, which were served



prior to the long July 4th holiday weekend and pre-planned summer vacation
schedules of employees that may have information relating to the responses.
(Exhibit 4.)

6. On July 8, 2015, Respondent refused to amend the Notice or change
the location or the date of the deposition. (Exhibit 5.) Respondent further refused
to agree to the State’s request for an extension of the deadline to respond to

discovery requests. (Exhibit 5.)

ARGUMENT

I. A protective order is warranted to protect the State from a fishing
expedition by Respondent with a Notice that is overbroad, unduly
burdensome, oppressive and intended to harass and annoy the State.

When a party seeks to take discovery from an entity via a deposition
pursuant to Fed. R. Civ. P. 30(b)(6), “the subject matter of the deposition is to be
described with reasonable particularity in the notice.” Red Wing Co. v. J.M.
Smucker Co., 59 U.S.P.Q. 1861, *3 (T.T.A.B. 2001). Furthermore, “[t]he burden is
on the party seeking information to establish why it is relevant.” Red Wing, supra
at *3 (granting a protective order in favor of the applicant and sustaining the
applicant’s objections on several topics in the opposer’s deposition notice under Fed.
R. Civ. P. 30(b)(6) on grounds that the topics were, inter alia, vague, overly broad,
clearly not reasonably particular, and irrelevant.)

Here, Respondent’s Notice includes 19 categories, five of which refer to

allegations by the State. (Exhibit 1, 99 1, 8, 16-18.) Of these five topics, four refer



to matters “as alleged” in the Amended Petition and are duplicative of paragraph 1
which broadly relates to “[a]ll allegations in the State of Michigan’s Amended
Petition to Cancel.” Id. Notably, the most recent pleading is the State’s Second
Amended Petition, rather than the Amended Petition to Cancel referenced in the
Notice.

As explained more fully below, the State objects to the remaining 14
categories in the Notice because, inter alia, they seek information that is irrelevant
to any issue in this case, and many seek information dating back 80 or 100 years.
These topics are also objectionable for many of the same reasons this Board
sustained the applicant’s objections in Red Wing, to wit, they are vague, ambiguous,
overbroad, unduly burdensome, and not reasonably particular. Moreover,
Respondent noticed the location of the deposition in violation of the applicable rules,
set the date unilaterally, and has unreasonably refused to change both.
Accordingly, a protective order should be entered to protect the State from being
unduly burdened by Respondent’s oppressive discovery tactics clearly intended to

harass and annoy the State.

A. The subject matter of several categories in the Notice is not
described with particularity and seek irrelevant information
dating back nearly 100 years.

In Red Wing, supra, the opposer’s notice included a topic described as “[t/he
process used by . .. Smucker to fill and/or manufacture peanut butter and jelly

combination products, including without limitation Smucker’s GOOBER products.”



Red Wing, supra at *2 (emphasis in original). The applicant argued that it could
not testify on the numerous products offered by Smucker over the last 100 years,
and that the opposer had no reason to know how the other products were
manufactured. Id. This Board sustained the objection.

Here, Respondent’s Notice lists the “development, creation, and use of the M-
22 sign,” as well as matters subsumed within this overly broad topic, including the
“development, creation, and use of the M-22 sign as a trademark”; “use of the M-22
sign as an insignia for the State”; and “use of the M-22 sign as a geographical
indicator for the northwestern Michigan region.” (Exhibit 1, 49 2-4 and 6.) The
State objects to each category as vague and ambiguous, overbroad, unduly
burdensome, not described with particularity and seeking irrelevant information.
(Exhibit 4.)

Paragraph No. 2 in Respondent’s Notice — the “development, creation, and
use of the M-22 sign” — is similar to the objectionable category described above in
Red Wing, and is also vague, ambiguous, and not reasonably particular. It also
seeks information that is irrelevant to this Proceeding. That paragraph No. 2 is
overbroad is evidenced by the fact that it includes the subject matter covered in
Paragraph Nos. 3, 4 and 6, i.e. use of the sign as a trademark, insignia and
geographical indicator, and even more, leaving the State to guess about which
matters, in particular, are covered by this topic.

Moreover, paragraphs 2 through 4 and 6 are overly broad, unduly

burdensome, and unlimited as to time and scope, given the State’s use of the M-22



sign — a white diamond on a black background with the “M” located above the
highway number — since 1919. (Petition, § 2.) Without more particularity, each of
paragraph Nos. 2, 3, 4 and 6 require the State’s designee to become educated on
information dating back nearly 100 years. Certainly, all activities by the State over
the last 100 years relating to the development, creation and use of the M-22 sign
are not relevant to this proceeding and have no bearing on whether Respondent’s
Marks should be canceled because they are not in lawful use in commerce, are
geographical descriptive, or include insignia of the State. Indeed, the State’s use of
the M-22 sign as a trademark is irrelevant because the State is not seeking to
register the mark, which would be a violation of federal law according to MUTCD.

In response to the State’s objections, Respondent quoted allegations in the
Second Amended Petition, “among others.” (Exhibit 5.) However, Respondent
failed to reasonably particularize these categories such that the State can (i)
designate one or more witnesses who can testify as to particular information, or (i1)
determine the particular matters about which a witness must be prepared to testify
on the State’s behalf. Without question, 100 years of broad Michigan history is
irrelevant to whether the Marks should be canceled.

Likewise, Respondent cannot establish the relevance of the wide range of
information encompassed by these overbroad and unduly burdensome topics by
referring to allegations in the Petition, “among others.” (Exhibit 5.) In fact,
Respondent’s broad reference to portions of the Petition to explain and justify each

topic establishes that each category should be limited to the allegations in the



Petition, thereby rendering them duplicative of paragraph No. 1, which refers to all
allegations in the Petition.

Respondent should not be permitted to use these overbroad categories to
conduct a fishing expedition or to harass the State, which is clearly M22’s intent as
evidenced by its Requests to Admit, which ask the State to admit, inter alia, that:

Request to Admit 8: Attorney General Bill Schuette was previously an
attorney at the law firm of Warner, Norcross, and Judd.

Request to Admit 9: Admit that Attorney General Bill Schuette
appointed James Scott, an attorney at Warner, Norcross, and Judd, as
a special attorney general to file this cancellation proceeding.

(Exhibit 2, Request Nos. 8 and 9.) Much like these requests for admissions,
paragraph Nos. 2, 3, 4 and 6 in the Notice seek information irrelevant to the claims
and defenses at issue in this proceeding and, therefore, a protective order should be
entered to protect the State from objectionable categories in Respondent’s Notice

that is clearly intended to harass, annoy, and over burden the State.

B. Categories in the Notice pertaining to the federal MUTCD, and
the Michigan MUTCD are overbroad and unduly burdensome
because they cover hundreds of subjects that have evolved
over nearly 80 years.

For the same reasons that paragraph Nos. 2 through 4 and 6 are
objectionable, paragraph Nos. 5 and 9 in Respondent’s Notice — “[t]he State of
Michigan’s adoption of and adherence to the Manual on Uniform Traffic Control

Devices” and “[t]he State of Michigan’s receipt of highway funds as a result of its

‘substantial conformance’ with the Manual of Uniform Traffic Control Devices” — are



also objectionable. (Exhibit 1, 9 5 and 9; Exhibit 4.) The Manual on Uniform
Traffic Control Devices (MUTCD), and the Michigan MUTCD which includes the
MUTCD as supplemented by provisions adopted in Michigan, have evolved over the
past 80 years. (Exhibit 6, MUTCD Introduction, Table I, p. I-2.) The Table of
Contents from the current version of the MUTCD, the 2009 edition, comprises
nearly 30 single-spaced pages and lists hundreds of subjects addressed within the
Manual, from the purpose and principles of traffic control devices to the conversion
of miles per hour to kilometers per hour. (Exhibit 7, MUTCD Table of Contents.)
Without question, the vast majority of the MUTCD and the Michigan MUTCD are
irrelevant to this proceeding, and Respondent cannot show otherwise.

As they stand, paragraph Nos. 5 and 9 require the State to designate and
prepare one or more witnesses who can testify broadly to any information
pertaining to the State’s “adoption” of any portion of any version of the MUTCD
dating back 80 years, the State’s “adherence” to any provision in any edition of the
MUTCD over the past 80 years, and the State’s receipt of highway funds for
conforming with every provision of the MUTCD over this same period of time.
Preparing one or more designees for a deposition on such broad subject matter
spanning eight decades would be impossible, and a waste of time and resources,
because nearly all of the information encompassed by these categories is irrelevant
to this case. Thus, the topics are irrefutably overbroad, unduly burdensome, and

not reasonably particular.



For similar reasons, the State also objects to paragraph No. 19 — “[t]he State
of Michigan’s adoption and enforcement of the Michigan [MUTCD] against third
parties.” First, the category is described is vague and ambiguous in its reference to
the “[t]he State of Michigan’s adoption . . . of the Michigan [MUTCD] against third
parties.” Further, like paragraph Nos. 5 and 9, it is overbroad, unduly burdensome,
unlimited as to time period and scope, and seeks irrelevant information. As
required under federal regulations, the State is required to adopt the MUTCD as
part of a state MUTCD which may include supplements that do not conflict with the
federal MUTCD. Paragraph 19 encompasses the adoption of any and every version
of the Michigan MUTCD, which includes the federal MUTCD, as well as the
enforcement of each and every provision of the Michigan MUTCD. As with
paragraph Nos. 5 and 9, a deposition topic that spans 80 years and hundreds of
categories 1s undeniably overbroad and unduly burdensome, and certainly not
described with reasonable particularity. As with the federal MUTCD, the vast
majority of the matters covered in the Michigan MUTCD are irrelevant to this case.

Paragraph Nos. 10 and 11 as set forth in the Notice — “[t]he State of
Michigan’s denial of highway funds for failure to comply with federal law” and “[a]ll
correspondence received by the State of Michigan concerning its failure to comply
with or adhere to the [MUTCD] or regulations of the Federal Highway
Administration or Department of Transportation of the United States of America” —
are even broader yet, as they go far beyond the MUTCD and extend to all federal

laws and regulations. Thus, each topic is objectionable on the same grounds as

10



explained above. (Exhibit 1, 99 10 and 11; Exhibit 4.) Whether and to what extent
the State has ever been denied highway funds under any and all federal laws or
regulations, and any correspondence relating to such matters, have no bearing on
this proceeding. Furthermore, “all correspondence” during the history of the
enactment of any federal law or regulation, including the MUTCD, cannot be
identified for witness designation and preparation. Thus, there can be no
justification for the overbroad, irrelevant subject matter covered by paragraph Nos.
10 and 11. See Red Wing, supra at *2.

Without question, every subject covered by any version of the federal MUTCD
or the Michigan MUTCD, and the State’s receipt of highway funds for acting in
conformance with the MUTCD, and any denial of such funds, lack any relevance to
the claims and defenses in this case, as does the State’s enforcement of every
subject in any version of the MUTCD, whether state or federal. Respondent’s
attempt to force the State to designate and prepare a witness to testify on the broad
subject matter covered by paragraph Nos. 5, 9 through 11, and 19 far exceeds
unduly burdensome. Indeed, it would be unreasonable and impossible under any
reasonable time constraints. Accordingly, a protective order is warranted to protect
the State from oppressive, overbroad and irrelevant discovery and impermissible

harassment by Respondent.

C. Respondent’s business, as recognized by the State, has no
bearing on whether the registrations of the marks at issue
should be cancelled.

11



Paragraph Nos. 12 through 14, as set forth in the Notice, pertain to
Respondent’s payment of taxes to the State and the “use” and “recognition” of
Respondent’s business name, M22, LL.C, in publications relating to Michigan
businesses. (Exhibit 1, 9 12 through 14.) These categories are vague, ambiguous
overbroad and unduly burdensome in their reference to “use of M22, LLC in the
Pure Michigan ‘Official State Travel Guide’” and “recognition of M22, LLC.” In
addition, the topics are irrelevant, as they pertain to information having no
connection to whether the registered marks at issue should be canceled or whether
the State has been damaged as a result of the registrations and Respondent’s efforts
to enforce the marks against others. Consequently, as in Red Wing, the entry of a
protective order is warranted. See Red Wing, supra *2-*3 (this Board sustained the
applicant’s objection because the opposer failed to establish the relevancy of topics
described in the Notice as (1) “Smucker’s knowledge Red Wing’s . . . products, how
and when Smucker gained such knowledge, and any actions taken or decisions made
by Smucker . . . as a result thereof’; and “[a]ll communications between Smucker and
anyone else, . . . concerning Red Wing’s use of a . . . configuration for its . . . product.”

(Emphasis in original.)

I1. The date and location of the 30(b)(6) deposition, as set forth in the
Notice, do not comport with the letter and spirit of the discovery
rules.

The general rule for depositions noticed under Fed. R. Civ. P. 30(b)(6) is that

corporate defendants are deposed at the location of their principal place of business.

12



See M&C Corp. v. Erwin Behr GMBH & Co., 165 F.R.D. 65, 67 (E.D. Mich. 1996);
Sugarhill Records Ltd. v. Motown Record Corp., 105 F.R.D. 166, 171 (S.D.N.Y.
1985). Here, Respondent set Traverse City, Michigan, as the location for the
deposition of the State. (Exhibit 1.) However, the State’s principal place of
business is in Lansing, Michigan, the State’s capital. Moreover, the individuals
likely to be designated to testify on behalf of the State reside in or near, and are
employed at the State’s offices located in, Lansing, which is nearly 200 miles and
approximately a 4-hour drive from Traverse City.

Despite the State’s request to conduct the deposition of its witnesses in
Lansing, Respondent flatly refused, citing Rule 2.120(a) and “mere notice alone” as
the only requirement for scheduling the deposition of a party. (Exhibit 5, p. 1.) In
addition, Respondent relied on Rule 2.123 as support for its refusal of the State’s
request. However, the Rule applies to trial testimony rather than discovery
depositions as noticed by Respondent. (Exhibit 5, p. 1.)

Respondent also cited Consolidated Foods Corp. v. Ferro Corp., 189 U.S.P.Q.
582 (T.T.A.B. 1976) as support for its uncompromising stance. However,
Consolidated Foods is inapposite. The case involved the opposer’s motion to enlarge
its testimony period after serving the applicant, also a party, with a notice to be
deposed as an adverse witness, and to produce documents, during the opposer’s
period for taking testimony-in-chief. The Board denied the motion and held that
there was no basis for imposing sanctions on the applicant for failing to appear for

the deposition. The Board distinguished between Rule 2.120(a), which provides for
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summoning a party-deponent via a notice to appear for a discovery deposition, and
Rule 2.123, which requires a subpoena to force a party-deponent to appear as an
adverse party during the period for taking testimony-in-chief. According to the
Board:
[W]hereas Rule 2.120(a) of the Trademark Rules of Practice
provides that mere notice alone is sufficient to secure the
attendance of a party for the taking of his discovery deposition, .
. . where, as here, a party is called to be deposed as an adverse
witness during the time for the taking of the testimony-in-chief
of the other party. . .. it is incumbent on the deposing party . . .
to cause a subpoena to be issued . . ..
Id. at *1.

Thus, while a notice, rather than a subpoena, 1s sufficient under Rule
2.120(a) to summon a party for a discovery deposition, the general rule is that
corporate depositions should be taken at the corporation’s principal place of
business. Respondent will surely want to follow this general rule when the State
notices the depositions of Respondent and its employees, who will otherwise be
required to travel to Lansing for depositions. Moreover, because the State may
have more than one designee testifying on the subject matter of the deposition
notice, forcing each designee to travel four hours to wait several hours until the
subject matter on which he or she is designated to testify is raised, if at all, would
be unnecessarily burdensome on the designees and costly to the State.

Clearly, Respondent is taking a “no holds barred” approach to discovery that

1s unreasonable and unjustifiable. Respondent should not be permitted to discard

the rules and schedule depositions where and when it deems appropriate, without
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consideration of the witnesses and counsel. If Respondent does not want to incur
the cost of traveling to Lansing, the State’s deposition may be taken remotely, via
telephone or other remote means, pursuant to TBMP § 404.06 and Fed. R. Civ. P.
30(b)(4). See Sunrider Corp. v. Raats, 83 U.S.P.Q.2d 1648, 1654 (T.T.A.B. 2007).
Remote depositions should be liberally granted because federal practice favors use
of technological benefits. Hewlett-Packard Co. v. Healthcare Personnel, Inc., 21
U.S5.P.Q.2d 1552, 1553 (T.T.A.B. 1991).

Moreover, in scheduling the deposition date, Respondent unilaterally set it
without conferring with the State. While that may not be unusual in initially
setting the deposition, Respondent now refuses to change the date given the dispute
on the Notice and the State’s inability to designate and prepare witnesses until its
objections are resolved. TBMP 404.01 provides that:

As a matter of convenience and courtesy and to avoid scheduling

conflicts, the parties should attempt to schedule depositions by

agreement rather than have the deposing party unilaterally set a

deposition date. [Note 2.] However, it is not unusual for the deposing

party to notice a deposition and subsequently discuss alternative dates

with the party to be deposed.

Respondent failed to meet its duty to provide any courtesy here. See Sunrider Corp.
v. Raats, 83 U.S.P.Q.2d at 1654 (parties have a duty to cooperate in resolving
conflicts in the scheduling and taking of depositions). Once the Notice is finalized,

the State should be provided sufficient time to designate and prepare witnesses,

and the scheduled date should be mutually convenient as to date, time and location.
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RELIEF REQUESTED

Based on the foregoing, the State respectfully requests that this Board grant
1ts Motion and enter a protective order requiring Respondent to serve a revised,
non-objectionable Notice and that the deposition of the State be held in Lansing,
Michigan, or taken by video conference or other electronic means mutually

acceptable to the parties, on a reasonable date mutually agreed to by the parties.

Respectfully submitted,

By: /s/Toni L. Harris Date: July 20, 2015

BILL SCHUETTE, Attorney General

Toni L. Harris, Assistant Attorney General
Transportation Division

Van Wagoner Building

425 W. Ottawa, 4th Floor

Lansing, MI 48913

Tel: 517-373-1470

Fax: 517-335-6586

PROOF OF SERVICE

I, Susan Lubitz, legal secretary to Assistant Attorney General Toni L. Harris,
certify that on July 20, 2015, I served a true and correct copy of Petitioner’s
Combined Motion for Protective Order and Brief in Support on Respondent’s
counsel of record by e-mail and mail with first-class postage fully prepaid thereon
and causing same to be deposited in the United States mail service.

/s/ Susan Lubitz
Susan Lubitz
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Proceeding: 92058315

EXHIBIT 1 to Petitioner’s
Motion for Protective Order
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAg AND APPEAL BOARD

State of Michigan
Petitioner,
Proceeding No: 920568315
V.

M22, LLC,

Registrant.

NOTICE OF DISCOVERY DEPOSITION CgF THE STATE OF MICHIGAN
PLEASE TAKE NOTICE that on July 28,L2015, commencing at 10:00am, and

from day to day afterwards until completed, at the Park Place Hotel, 300 East State

Street, Traverse City, Michigan, 49684, or an}T’ther mutually agreed-upon location,
Registrant will take the discovery deposition of Petitioner State of Michigan, This
discovery deposition will be before a notary pub!’o authorized to administer oaths, will
be taken in accordance with the Federal Rules of!Civil Procedure, and may be used for
all purposes.

Pursuant to TBMP § 404, Trademark Rule}of Practice § 2.120, and Fed. R. Civ.
P. 30(b)(6), you must designate one or more offiders, directors, or managing agents to
testify on your behalf. The matters on which the|witness(es) will be examined are as
follows: ;

(1) All allegations in the State of Michigan’s Anjended Petition to Cancel,

(2) The State of Michigan's development, creation, and use of the M-22 sign;




(3) The State of Michigan’'s development, crgation, and use of the M-22 sign as a

trademark;

(4) The State of Michigan's use of the M-22 si

.

n as an insignia for the State;

(6) The State of Michigan's adoption of and ‘adherence to the Manual on Uniform

Traffic Control Devices;

(6) The State of Michigan's use of the M-22 s
northwestern Michigan region;

(7) The State of Michigan’s receipt of reveny

goods or services;

gn as a geographical indicator for the

e from the use of the M-22 sign on

(8) The State of Michigan's damages, as alteged in its Amended Petition to Cancel;

(9) The State of Michigan's receipt of highway funds as a result of its “substantial

conformance” with the Manual on Uniform Traffic Control Devices;

(10) The State of Michigan's denial of highway funds for failure to comply with

federal law;
(11) All correspondence received by i

failure to comply with or adhere to the Manuat

e State of Michigan concerning its

on Uniform Traffic Control Devices or

regulations of the Federal Highway Administrs{xtion or Department of Transportation

of the United States of America;
(12) The taxes paid by M22, LLC to the S
(13) The State of Michigan’s recognition

Companies to Watch,”

tate of Michigan,;

of M22, LLC as one Michigan's “60




(14) The State of Michigan’s recognitionlof M22, LLC, and its use of M22, LLC
as a representative of reasons to do busindss in Michigan, in its Pure Michigan
advertising campaign;
(15) The State of Michigan’s use of M22, LLC in the Pure Michigan "Official
State Travel Guide;"
(16) The State of Michigan's use of the M-22 sign in connection with the
representation and description of “the culture] of Northern Michigan” as alleged by
the State of Michigan in its Amended Petition tll) Cancel;

(17) The goodwill associated with the State of Michigan's use of the M-22 sign
as alleged by the State of Michigan in its Amerided Petition to Cancel;

(18) The State of Michigan’s allegation, as alleged in its Amended Petition to
Cancel, that consumers are confused into believing that M22, LLC’s goods originate
from the State of Michigan;
(19) The State of Michigan's adoption and enforcement of the Michigan Manual

on Uniform Traffic Control Devices against third parties;

Resgpectfully Submitted,

Date: June 23, 2015

John Di Giacomo

Revislon Legal, PLLC
Attorney for Registrant

148 E. Front St.

3" Floor

Traverse City, Michigan 49684
231.714.0100

231.714.0200 (f)
john@revisiontegal.com




CERTIFICATE OF 8

ERVICE

I, John Di Giacomo, an attorney, hereby cert

fy that | served a true and correct copy

of this Notice of Discovery Deposition of the State of Michigan on counsel of record on

February 9, 2015 via electronic mail.

Date: June 23, 2015

W‘

prn Di Giacomo
Revision L.egal, PLLC

Att

orney for Registrant

148 E. Front St.
3" Floor
Traverse City, Michigan 49684

23
23

1.714.0100
1.714.0200 (f)
n@revisionlegal.com




Proceeding: 92058315

EXHIBIT 2 to Petitioner’s
Motion for Protective Order




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

State of Michigan

Petitioner,
Proceeding No: 52058315

V.

M22, LLC,

Registrant.

REGISTRANT’S FIRST REQUESTS FOR ADMISSION

M22, LLC, by and through its attorneys Revision Legal, PLLC, and pursuant to
{
Rule 36 of the Federal Rules of Civil Procedure and Rule 2.120 of the Trademark Rules
of Practice, requests that Opposer State of Michigan answer the following requests for

admission under oath, subject the following, and serve responses upon Registrant

within 30 days of service:

DEFINITIONS AND INSTRUCTIONS

MB_UQ_MQ
These Requests for Admissions ("Request(’;)“) will be admitted unless, within
thirty (30) days after service, a sworn written answ;ier or objection responding 1o each
Request is served upon Registrant’s counsel. Ansévers will specifically deny the
Request or set forth in detail why the Request canfgzot be truthfully admitted or denied.
Where a party cannot, in good faith, fully answer a%Request, it will answer or deny the

|
parts of the Request that can be answered or deni{_f;d and set forth in detail why the

remainder of the Request cannot be admitted or denied. Lack of information or
|
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knowledge is an insufficient reason for a failure tc; admit or deny a Request unless a
party has made a reasonable inguliry into the Reqipest and, based on that inquiry,
cannot admit or deny the request with informationi known or readily available to the
| party. If you answer a Request on the basis that y;;ou lack sufficient information to
respond, describe any and all efforts you made toiinform yourself of the facts and
circumstances necessary to answer or respond. i

These Requests are continuing in nature al::'ld your answers to these Requests
must be supplemented within thirty (30) days or b%fore trial, whichever is earlier, if you
directly or indirectly obtain further information afteé you have submitted a response to
these Requests.

DEFINITIONE;S

The words “State of Michigan®, “You”, and “Your” iés used herein refer to the State of
Michigan, its agents, officers, directors, departments subsidiaries, employees and all

other persons acting on its behalf.

The words "M22 Apparel Mark” as used herein refer to United States Patent and
Trademark Office Registration No. 33486365.

The words “M22 Retail Mark” as used herein refeﬁto United States Patent and
Trademark Office Registration No. 3992159.

The words "M22 Marks” as used herein refer to the M22 Apparel Mark and M22 Retail
Mark collectively.

The words “M22 Sign” as used herein refer to the State of Michigan'’s traffic control
device indicating the M-22 trunkline highway.

REQUESTS FOR ADMISSION

Request to Admit 1: Admit that the State of Michiigan has never used the M22 Sign in
association with the sale or offering for sale of goods or services.

Answer:




Request to Admit 2: Admit that the State of Michigan has never displayed the M22
Sign on clothing sold by the State of Michigan.

Answer:

Request to Admit 3: Admit that the State of Michigan has never displayed the M22
Sign on a retail store,

Answer:

Request to Admit 4: Admit that the M22 Retail Mark is not identical to the M22 Sign.
Answer;

Request to Admit 5: Admit that the M22 Apparel Mark is not identical to the M22 Sign.
Answer: |

Request to Admit 6: Admit that the State of Mlchigan has never used the M22 Mark
except as a traffic control device.

Answer:

Request to Admit 7: Admit that the State of Michigan has never enforced the
intellectual property statements contained within the Manual of Uniform Traffic Control
Devices against any third party other than Registrant.

Answer:

Request to Admit 8: Admit that Attorney General Bill Schuette was previously an
attorney at the law firm of Warner, Norcross, and Judd.

Answer:

Request to Admit 9: Admit that Attorney General Bill Schuette appointed James Scott,
an attorney at Warner, Norcross, and Judd, as a special attorney generali to file this
cancellation proceeding.

Answer:

Request to Admit 10: Admit that You have no evidence supporting your allegation that
“Registrant stopped use of the mark in the M22 Online Registration in association with
the goods identified in the M22 Online Registration with no intent to resume such use’
as alleged in Paragraph 30 of Your Second Amended Petition to Cancel.

Answer:




Request to Admit 11: Admit that You have no evidence supporting your allegation that
“The fame or reputation of Petitioner is such that, when the M-22 Sign is used with
Registrant’s goods or services, a connection with Petitioner is presumed” as alleged in
Paragraph 43 of Your Second Amended Petition to Cancel.

Answer:

Request to Admit 12: Admit that You have no evidence supporting your allegation that
“consumers purchase goods decorated with the M-22 Sign, because the M-22 Sign
points to Petitioner as the source” as alleged in Paragraph 55 of Your Second Amended
Petition to Cancel.

Answer:

Request to Admit 13: Admit that the State of Michigan has never used the M22 Sign
as its flag or coat of arms.

Answer:

Request to Admit 14: Admit that the State of Michigan has never used the M22 Sign
as the seal of a department,

Answer:

Request to Admit 15: Admit that You have no evidence supporting your allegation that
“Registrant knew, or at {east had no reasonable basis for believing otherwise, that its
use of the M-22 Sign would create a likelihood of confusion as to the source of the
associated goods and services” as alleged in Paragraph 62 of Your Second Amended
Petition to Cancel.

Answer;

Request to Admit 16: Admit that You have no evidence supporting your aliegation that
“Registrant was not using the mark M 22 M220NLINE.COM on all the goods identified
in the application Serial No. 78963038 when it filed the application, and upon
information and belief, is not currently using the mark on all the goods identified in the
application” as alleged in Paragraph 66 of Your Second Amended Petition to Cancel.
Answer:

Request to Admit 17: Admit that the State of Michigan has never used the M22 Sign to
indicate the origin or source of its goods or services,

Answer:




Request to Admit 18: Admit that the State of Michigan does not provide color tours.

Answer:

Request to Admit 19: Admit that the State of Michigan does not provide real estate
services under the M22 Sign.

Answer;

Dated: June 23, 2015

() —

n Of Giacomo

ric Misterovich
Revision Legal, PLLC
148 E. Front St. 3rd Floor
Traverse City, Ml 49684
(231) 714-0100
eric@revisionlegal.com
john@revisionlegal.com




CERTIFICATE OF SERVICE

|, John Di Giacomo, an attorney, hereby certify that | served a true and correct copy

of Registrant's First Requests to Admit on counsel of record via electronic mail on June 23,

2015,

) =

Jghn Di Giacomo

ric Misterovich
148 E. Front St.
3" Floor
Traverse City, Ml 48684
Phone: {231) 714-0100
Fax: (231) 714-0200
Emalil: john@revisionlegal.com,
eric@revisionlegal.com
Attorneys for Registrant
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

State of Michigan
Petitioner,
Proceeding No: 92058315~
V.
M22, LLC,

Registrant.

REGISTRANT'’S FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS

M22, LLC, by and through its attorneys Revision Legal, PLLC, and pursuant to
Rules 33 and 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice, requests that Petitioner State of Michigan answer the
following interrogatories under oath, subject to the following, and produce documents
and serve responses upon Registrant:

DEFINITIONS AND INSTRUCTIONS

A. Instructions

Please complete the answers in the space provided, attach all responsive
documents and, if needed, add additional pages. Within the time provided by the
Federal Rules of Civil Procedures (the “Rules”), either return the signed and verified
original to this office, or transmit copies thereof to the following email address:
john@revisioniegal.com.

This discovery is intended to be continuing in nature, and any information which
may be discovered subsequent to the service of your responses is to be brought to the
attention of the party propounding the discovery through supplemental responses within
thirty (30) days following discovery or prior to the date set for trial of this matter,
whichever period of time is shorter.




The responses to each discovery request shall include such information and
knowledge as is within your custody, possession, or control, including, but not limited to,
knowledge, documents, and tangible things in your custody, possession or control, or
that of your consultants, accountants, attorneys and other agents. If this discovery
cannot be answered in full, answer to the extent possible, specify reasons for your
inability to answer the remainder, and state whatever information or knowledge you
have concerning the unanswered portion. In answering this discovery, furnish such
information as is available to you regardless of whether this information is obtained
directly by you, through your agents or other representatives, or by your attorneys.

If you object to answering any request, in whole or in part, state your objection
and all of the factual and legal reasons supporting your objection with particularity in lieu
of your answer or response. If you object to the discovery on the ground of privilege or
immunity, also state with particularity the legal and factual basis of the privilege claimed.
If you object to answering only part of the request, specify the part to which you object
and answer the remainder.

The Rules require that you respond to this discovery under oath, within thirty (30)
days of service. Failure to respond to this discovery within the time required by the
Rules will be deemed a waiver of any objections that you might have asserted. In
addition, failure to comply with the requirements of the Rules in responding to this
discovery may subject you to sanctions pursuant to Rule 37, including the exclusion
from frial of documentary, testimonial, or other evidence available to you; judgment by
default against you; and an award requiring you to pay expenses, including attorneys’
fees.

B. Definitions
The words “State of Michigan”, “You”, and “Your” as used herein refer to
the State of Michigan, its agents, officers, directors, departments, subsidiaries,

employees and all other persons acting on its behalf.

The words “M22 Apparel Mark” as used herein refer to United States
Patent and Trademark Office Registration No. 3348635.

The words “M22 Retail Mark” as used herein refer to United States Patent
and Trademark Office Registration No. 3992159.

The words “M22 Marks” as used herein refer to the M22 Apparel Mark and
M22 Retail Mark collectively.

The words “M22 Sign” as used herein refer to the State of Michigan’s
traffic control device indicating the M-22 trunkline highway.




“Communications” includes, but is not limited to, any and all oral or written phone
conversations, emails, chat logs, phone messages, correspondence, meetings,
conferences, instant messages, text messages, memoranda, Document or any record
of communication which stored on paper or digitally.

“Document” means as it is defined in Rules 26 and 34 and includes the original
or a copy of the original and any non-identical copy, regardless of original location, of
any recorded, written, printed, types or other graphic material of any kind, variety, type
or character including, by way of example but not limited to, the following: books;
records; contracts; agreements; invoices; orders; bills; cettificates; bills of sale; bills of
lading; correspondence; trip reports; spreadsheets; databases; certificates of title;
financing statements; instruments; expense accounts; canceled checks; bank
statements; bank books; receipts; disbursements journals; tax returns; financial
statements; check stubs; promissory notes; resumes; address books; appointment
books; telephone logs; worksheets; pictures; income statements; profit and loss
statements; balance statements; deposit slips; credit card receipts; records or notations
of telephone or personal conversations; conferences; intra office communications;
postcards; letters; telexes; partnership agreements; articles of incorporation; mailing
lists; catalog price lists; sound, tape and video records; memoranda; minutes, manuals,
diaries; calendar or deskpads; scrapbooks; notebooks; correspondence; bulletins;
circulars; policies; forms; pamphlets; notices; statements; journals; letters; telegrams;
reports; interoffice communications; Photostats; microfilm; microfiche; maps; deposition
transcripts; email messages; drawings; blueprints; photographs; negatives; and any
other data, information, or statistics contained within any data storage device/modules,
tapes, discs or any other memory device (including on any computer or cell phone) or
any other information retrievable on storage systems, including computer-generated
reports and printouts.

“Identify” in relation to person means provide the full name, job title, all known
personal email address(es), all known business email address(es), all known aliases
and all known home addresses, past and present, for each person identified.

“ldentify” in relation to all other subjects/objects means provide any and all
identification information, title, description, dates of use, persons who use the
subject/object, the creators, the owners, and all known personal email address(es), all
known business email address(es), all known aliases and all known home addresses,
past and present, for each person related to the subject/object.

‘Relate to,” “relating to,” or “related to,” means constituting, referring, discussing,
analyzing, comprising, embodying, recording, evidencing, concerning, or containing any
information which pertains to the subject matter addressed in the request.

When asked for the date of an event, if the exact date or dates are unknown,
then please give an estimate of the date (identifying it as an estimate) or a range of
dates, as accurately as you can. Do not fail to answer on the basis that exact dates are
unknown. Similarly, when asked for any other information, do not fail to answer on the




basis that the answer is not known fully or with exact precision. Rather, answer with the
best information an estimates available to your, and identify your estimates as
estimates.

When asked to provide to “state each fact” or the “facts upon which you rely”
relating to any allegation, statement, or, legal theory, furnish a full and complete
statement of the factual basis of any such allegation, statement, or, legal theory, the
reason or rationale that such facts relate or pertain to the allegation, statement, or, legal
theory, and how such facts relate or pertain to the allegation, statement, or, legal theory.

In responding to these requests, furnish all information and documents in your
possession, custody, or control and that is known by you or subject to your reasonable
inquiry. This includes, but is not limited to, information and documents in the possession
of your attorneys, accountant, agents, or other persons directly or indirectly employed
by you or connected with you or your attorneys.

The documents requested herein shall be produced by email to
iohn@revisiontegal.com or at the offices of Revision Legal, 148 E. Front St., 3rd Floor,
Traverse City, Ml 49684, during normal business hours.

Produce all documents in full and unexpurgated form, organized, and labeled to
correspond with the categories in the discovery.

CLAIM OF PRIVILEGE OR OTHER PROTECTION: with respect to any
document or information you withhold claiming that is privileged or subject to protection
as frial preparation materials, or for any other reason, state the privilege or other
grounds for non-production and describe the nature and subject matter of the
documents, communications, or things not produced or disclosed (including the type of
document or communication, the date it was made, the author or maker, and all
recipients) in a manner that will enable other parties to assess the applicability of the
claimed privilege or protection. If a portion of any otherwise discoverable document
contains information subject to a claim of privilege or protection, delete or redact those
portions of the documents subject to the claim of privilege or protection, affix an
indication of the location and size of a portion deleted or redacted, and produce the
document along with the information described in this paragraph.

INTERROGATORIES

Interrogatory No. 1: State the factual basis for Your claim that the M22 Marks are
identical to the M22 Sign.

Answer:




Interrogatory No. 2: State the factual basis for Your claim that the State of Michigan
will suffer harm from Registrant’s registration of the M22 Marks.

Answer:

Interrogatory No. 3: Identify all goods sold by the State of Michigan bearing the
M22 Sign.

Answer:

Interrogatory No. 4: Identify all uses of the M22 Sign in association with the State
of Michigan’s provision, offering for sale, or sale of services.

Answer:

Interrogatory No. 5: [dentify all individuals interviewed or otherwise identified by the
State of Michigan who have been confused into believing that the goods or services
of Registrant originate from the State of Michigan.

Answer:

Interrogatory No. 6: State the factual basis for Your claim that Registrant was not
using the M22 Apparel Mark in association with all of the goods listed in its
application for the M22 Apparel Mark at the time the application was filed.

Answer:

Interrogatory No. 7: ldentify the manner in which the State of Michigan has used
the M22 Sign as an insignia of the State of Michigan.

Answer:

Interrogatory No. 8: State the factual basis for Your allegation that “consumers

purchase goods decorated with the M-22 Sign, because the M-22 Sign points to




Petitioner as the source,” which is contained in Paragraph 55 of Your Second
Amended Petition to Cancel.
Answer:
Interrogatory No. 9: Identify the manner in which the State of Michigan has
obtained goecdwill in the M22 Sign.
Answer:
Interrogatory No. 10: State the facts underlying the State of Michigan’s search for a
Special Assistant Attorney General for this matter, including ali law firms considered
and all individuals interviewed for the position.
Answer:
REQUEST FOR PRODUCTION OF DOCUMENTS
Request for Production No. 1: Produce all Documents and other Communications
referred to or related to Your responses to Registrant’s First Interrogatories.
Answer:
Request for Production No. 2: Produce all Documents and Communications
concerning Your use of the M22 Sign.
Answer:
Request for Production No. 3: Produce all Documents and Communications
concerning Your adoption of the Uniform Manual of Traffic Control Devices.
Answer:
Request for Production No. 4: Produce all Documents and Communications that
You have received concerning the M22 Marks.

Answer:




Request for Production No. 5: Produce all Documents and Communications that
You have received or created concerning this Trademark Trial and Appeal Board
proceeding.

Answer:

Request for Production No. 6: Produce all Documents and Communications
supporting Your allegations in Your Second Amended Petition to Cancel.

Answer:

Request for Production No. 7: Produce all Documents and Communications
supporting Your allegation that Registrant has abandoned the M22 Marks.

Answer:

Request for Production No. 8: Produce all Documents and Communications
supporting Your allegation that consumers associate Registrant’s goods with You.

Answer:

Request for Production No. 9: Produce all Documents and Communications
supporting Your allegation that You have been harmed by Registrant’s registration
of the M22 Marks.

Answer:

Request for Production No. 10: Produce all Documents and Communications
supporting Your allegation that consumers believe that Registrant’s goods or
services originate from You.

Answer:




Request for Production No. 11: Produce all Documents and Communications
supporting Your allegation that Registrant has misrepresented the source of its
goods or services.

Answer:

Request for Production No. 12: Produce all Documents and Communications
supporting Your allegation that You have used the M22 Sign as an insignia.

Answer:

Request for Production No. 13: Produce all Documents and Communications
supporting Your allegation that the M22 Marks were obtained fraudulently.

Answer:

Request for Production No. 14: Produce all Documents and Communications
concerning Your allegation that consumers have been confused into believing that
Registrant’s goods or services originate from You.

Answer:

Request for Production No. 15: Produce all Documents and Communications
concerning Your allegation that the M22 Sign represents a region.

Answer:

Dated this 23 day of June, 2015.

/

bhh Di Giacomo
Eric Misterovich
‘Revision Legal, PLLC

148 E. Front St. 3rd Floor
Traverse City, M| 49684

(231) 714-0100
eric@revisionlegal.com




john@revisionlegal.com

CERTIFICATE OF SERVICE

| hereby certify that on June 23, 2015, a true and correct copy of the above
Registrant’s First Set of Interrogatories and Requests for Production of Documents was
served on Petitioner's counsel of record by electronic mail.

()

John Di Giacomo

Eric Misterovich

Revision Legal, PLLC
148 E. Front St. 3rd Floor
Traverse City, Ml 49684
(231) 714-0100
eric@revisionlegal.com
john@revisionlegal.com
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

426 W, OTTAWA
LANSING, MICHICAN 48913

BILL SCHUETTE
ATTORNEY GENERAL

July 7, 2015

Mr. John Di Giacomo
Revision/Legal

148 E. Front St., 34 Floor
Traverse City, MI 49684

Re: M22 Trademark Cancellation No, 920568315
Dear Mr. Di Giacomo:

I have reviewed your client’s Initial Disclosures, 30(b)(6) deposition notice
and discovery requests. The State of Michigan objects to the Notice of Deposition
generally because, with 19 topics, it is overly broad on its face. The State also
objects to Traverse City as the location for the depositions. We will make the
State’s designee(s) available for deposition at the Office of the Attorney General in
Lansing, Michigan.

With regard to the topics listed in the Notice, the State of Michigan objects as
follows:

a. Topic No. 2 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, not
described with particularity, and relates to information that is
irrelevant;

b. Topic No. 3 on grounds that it is overbroad, unduly burdensome,
unlimited as to time period and scope, and relates to information that
is irrelevant;

¢. Topic No. 4 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, and unlimited as to time period and scope;




Mr. D1 Giacomo

Page 2
July 7, 2015

d.

h.

k.

Topic No. 5 on grounds that it is overbroad, unduly burdensome, and
unlimited as to time period and scope, and relates to information that
is irrelevant;

Topic No. 6 on grounds that it is overbroad, unduly burdensome, and
unlimited as to time period, and relates to information that is
irrelevant;

Topic No. 7 on grounds that it is overbroad, unduly burdensome, and
unlimited as to time period, and relates to information that is
irrelevant;

Topic No, 9 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, not
described with particularity, and relates to information that is
lrrelevant,;

Topic No. 10 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, not
described with particularity, and relates to information that is
irrelevant;

Topic No. 11 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, not
described with particularity, and relates to information that is
irrelevant;

Topic No. 12 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, and relates
to information that is irrelevant;

Topic No. 13 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, and relates to information that is irrelevant;

Topic No. 14 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, and relates to information that is irrelevant;
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m, Topic No. 15 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, and relates to information that is irrelevant; and

n. Topic No. 19 on grounds that it is vague and ambiguous, overbroad,
unduly burdensome, unlimited as to time period and scope, and relates
to information that is irrelevant.

Upon service of a non-objectionable notice, we can discuss a deposition date
once the State has adequate time to review the notice and determine the designee(s)
for each topic. Accordingly, the July 28th date of deposition as set forth in the
current Notice will not work.

Regarding Respondent’s discovery requests, due to the number and breadth
of requests and vacation schedules, additional time is needed to obtain information
and prepare responses. Please confirm that you will agree to a 30-day extension of
the deadline to respond to all discovery requests. Thank you in advance for the
courtesy.

Absent your concurrence to the relief requested above by close of business on
Thursday, July 9th, the State will file motions as appropriate.

Should you have any questions, please do not hesitate to contact me.

Sincerely,
Toni £, Harris

Toni L. Harris
Assistant Attorney General
Transportation Division
HarrisT19@michigan.gov
(617) 373-1470

TLH/sjt

c: James Scott
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Toni L. Harris

Assistant Attorney General
Transportation Division
425 W, Ottawa

Lansing, Michigan 48913

HarrisT19@michigan.gov

Date: July 8, 2015

Subject: Letter dated July 7, 2015 concerning TTAB Cancellation Proceeding No.
92058315

Dear Ms, Harris:

We are in receipt of your letter dated July 7, 2015 wherein you object to M22,
L.LC’s Notice of Deposition issued under Fed. R. Civ. P. 30(b)(6). Though you have
provided no citations to the law justifying your objections, this letter is intended to

respond to your objections with the applicable law.

First, you have objected to M22, LLC's Notice of Deposition on the basis that
July 28, 2015 “will not work.” You have provided no legal justification for your
objection other than the boilerplate statement that the categories of information
contained within M22, LLC’s 30(b}{(6) deposition notice are "vague and ambiguous,
overbroad, unduly burdensome, unlimited as to time period and scope, not described
with particularity, and relate[s] to information that is irrelevant.” Rule 2.120(a} of the
Trademark Rules of Practice "provides that mere notice alone is sufficient to secure the
attendance of a party for the taking of his discovery deposition.” See Consol. Foods
Corp., 189 U.S.P.Q. (BNA) 1 582 (P.T.O. Mar. 5, 1976). Rule 2.123(c) states that

"[d]epositions may be noticed for any reasonable time and place in the United States.”

QR
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Since M22, LLC's Notice of Deposition was served upon the State of Michigan on June
23, 2015, over thirty days prior to the date and time of the deposition, M22, LLC’s

Notice of Deposition is both reasonable and was properly noticed.

Second, you have asserted various objections to M22, LL.C's 30(b){6) Notice of
Deposition on the basis that the categories of information requested are either vague,
ambiguous, overbroad, unduly burdensome, unlimited as to time period and scope,
not described with particularity, and relate to information that is irrelevant. Though you
have provided no details justifying these objections, which are, at best, boilerplate,

M22, LLC responds to your 'objections in turn:

Topic 2: M22, LLC has requested that the State of Michigan provide
testimony on its "development, creation, and use of the M-22 sign.” You
have objected on the basis that this request is “"vague and ambiguous,
overbroad, unduly burdensome, unlimited as to time period and scope,
not described with particularity, and relates to information that is

irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that the State of Michigan created the sign (§ 2), that the State of
Michigan used the sign “to represent and describe the culture of
Northern Michigan (1 5),” that the State of Michigan’s use of the sign has
caused it to become a “symbol of that region of Petitioner (1 7},” that,
though the federal manual suggests a default sign for route markers,
"Michigan chose to maintain its historic design... {1 20),” that the “M-22
Sign points uniquely and unmistakably to the State of Michigan (1 40),”
that "Registrant has copied all aspects of Petitioner’s M-22 Sign... (1 54),”
that the “M-22 Sign is an insignia of the State of Michigan {{ 59),” that
the State of Michigan has "used the M-22 Sign continuously in interstate
commerce for nearly a century... (11 70),” and that “[tlhrough Petitioner's

use of the M-22 Sign, Petitioner has built up extensive and valuable




goodwill in the M-22 Sign 1 (73),” among others. Your objection, that
M22, LLC’s request is vague, ambiguous, overbroad, unduly
burdensome, unlimited in time period and scope, not described with
particularity, and relates to information that is irrelevant, is entirely

unsupportable.

Topic 3: M22, LLC has requested that the State of Michigan provide
testimony on its "development, creation, and use of the M-22 sign as a
trademark.” You have objected on the basis that this request is
"overbroad, unduly burdensome, unlimited as to time period and scope,

and relates to information that is irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that the State of Michigan created the sign (1] 2}, that the State of
Michigan used the sign “to represent and describe the cutture of
Northern Michigan (] 5),” that the State of Michigan’s use of the sign has
caused it to become a “symbol of that region of Petitioner (f 7),” that,
though the federal manual suggests a default sign for route markers,
“Michigan chose to maintain its historic design... (1 20),” that the "M-22
Sign points uniquely and unmistakably to the State of Michigan (1] 40),"
that “Registrant has copied all aspects of Petitioner's M-22 Sign... (1 54),”
that the “M-22 Sign is an insignia of the State of Michigan (1 59),” that
the State of Michigan has “used the M-22 Sign continuously in interstate
commerce for nearly a century... (1 70),” and that “[tlhrough Petitioner’s
use of the M-22 Sign, Petitioner has built up extensive and valuable
goodwill in the M-22 Sign 1 (73),” among others. Your objection, that
M22, LLC's request is overbroad, unduly burdensome, unlimited as to
time period and scope, and relates to information that is irrelevant, is

unsupportable as well.




Topic 4: M22, LLC has requested that the State of Michigan provide
testimony on its “use of the M-22 sign as an insignia for the State.” You
have objected on the basis that this request is "vague and ambiguous,
overbroad, unduly burdensome, and unlimited as to time period and

scope.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that the “M-22 Sign is an insignia of the State of Michigan ( 59).”
Since the State of Michigan pleads that it has used the M-22 sign as an
insignia of the State of Michigan, the State of Michigan’s objection to this

request is absurd,

Topic 5: M22, LLC has requested that the State of Michigan provide
testimony on the “State of Michigan’s adoption of and adherence to the
Manual on Uniform Traffic Control Devices.” You have objected on the
basis that this request is “overbroad, unduly burdensome, and unlimited

as to time period and scope, and relates to information that is irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that “[tlo remain eligible for federal highway and highway safety
program funds, a state must adopt the federal MUTCD as a state
regulation, adopt a state MUTCD that is approved by the Secretary of
Transportation as being in ‘substantial conformance’ with the federal
MUTCD, or adopt the federal MUTCD in conjunction with a state
supplement (1 18),” that the Michigan Vehicle Code requires MDOT to
“adopt and maintain a uniform system of traffic control devices (f 19),”
that the State of Michigan, in compliance with the Michigan Vehicle
Code, "has adopted versions of the Michigan MUTCD that are consistent
with the federal manual... (1 20),” and that the “MUTCD under the
Highway Safety Act of 1966 reserves the M-22 Sign for the specific




purpose of functioning as a traffic control device (1 23).” Consequently,

your objection is meritless,

Topic 6: M22, LLC has requested that the State of Michigan provide
testimony on the State’s "use of the M-22 sign as a geographical
indicator for the northwest Michigan region.” You have objected on the
basis that this request is “overbroad, unduly burdensome, and unlimited

as to time period, and relates to information that is irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that the State of Michigan's use of the sign has caused it to
become a “symbol of that region of Petitioner (§ 7),” that, though the
federal manual suggests a default sign for route markers, “Michigan
chose to maintain its historic design... (1 20)," that the "M-22 Sign points
uniquely and unmistakably to the State of Michigan (f] 40),” and that
"Registrant has copied all aspects of Petitioner's M-22 Sign... (1 54}.”

Thus, your objection is groundless.

Topic 7: M22, LLC has requested that the State of Michigan provide
testimony on the State's “receipt of revenue from the use of the M-22
sign on goods or services.” You have objected on the basis that this
request is “overbroad, unduly burdensome, and unlimited as to time

period, and relates to information that is irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that the State of Michigan has used the M-22 sign as a mark in
association with “providing traffic management services, providing road
and traffic information, and facilitating the safe and efficient travel of
travelers within its borders (] 70)." Since the State of Michigan has
alleged that it has used the M-22 sign as a mark and that consumers have

"come to recognize the sign as signifying Petitioner, its services, and

[}




specific geographic areas (1 72)...," this information is clearly relevant

and discoverable,

Topic 9: M22, LLC has requested that the State of Michigan provide
testimony on the State’s “receipt of highway funds as a result of its
‘substantial conformance’ with the Manual on Uniform Traffic Control
Devices.” You have objected on the basis that this request is “vague and
ambiguous, overbroad, unduly burdensome, unlimited as to time period
and scope, not described with particularity, and relates to information

that is irrelevant.”

The State of Michigan’s Second Amended Petition to Cancel specifically
states that “[tlo remain eligible for federal highway and highway safety
program funds, a state must adopt the federal MUTCD as a state
regulation, adopt a state MUTCD that is approved by the Secretary of
Transportation as being in ‘substantial conformance’ with the federal
MUTCD, or adopt the federal MUTCD in conjunction with a state

supplement (1 18).” Consequently, the your objection is groundless.

Topic 10: M22, LLC has requested that the State of Michigan provide
testimony on the State’s “denial of highway funds for failure to comply
with federal law.” You have objected on the basis that this request is
“vague and ambiguous, overbroad, unduly burdensome, unlimited as to
time period and scope, not described with particularity, and relates to

information that is irrelevant.”

Again, the State of Michigan’s Second Amended Petition to Cancel states
that “[t}o remain eligible for federal highway and highway safety program
funds, a state must adopt the federal MUTCD as a state regulation, adopt
a state MUTCD that is approved by the Secretary of Transportation as

being in ‘substantial conformance’ with the federal MUTCD, or adopt the
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federal MUTCD in conjunction with a state supplement (§ 18).” Thus, this
information is clearly relevant to determine whether the State of Michigan
has consistently complied with federal law in the manner asserted in this

case, whether the State of Michigan can decline to accept federal funding
that is expressly made conditional upon compliance with federal law, and

the State of Michigan’s purported damages.

Topic 11: M22, LLC has requested that the State of Michigan provide
testimony on all correspondence received by the State of Michigan
concerning its failure to comply with or adhere to the Manual on Uniform
Traffic Control Devices or regulations of the Federal Highway
Administration or Department of Transportation of the United States of
America. You have objected on the basis that this request is “vague and
ambiguous, overbroad, unduly burdensome, unlimited as to time period
and scope, not described with particularity, and relates to information

that is irrelevant.”

The State of Michigan contends that M22's cannot maintain registration
of the M22 marks because said registration is prohibited by the Manual
on Uniform Traffic Control Devices. Thus, correspondence concerning the
State of Michigan's failure to comply with the MUTCD, or other, similar
purported federal mandates, are directly relevant to whether the State of
Michigan's assertions that it will be harmed by M22’s registrations are
true or are, rather, manufactured for the purposes of continuing this TTAB

action.

Topic 12: M22, LLC has requested that the State of Michigan provide
testimony on the “taxes paid by M22, LLC to the State of Michigan.” You
have objected on the basis that this request is “vague and ambiguous,
overbroad, unduly burdensome, unlimited as to time period and scope,

and relates to information that is irrelevant.”




The State of Michigan contends that it has been harmed by M22's use of
the M22 marks. Thus, the taxes paid by M22 from its business activities
are directly relevant to the question of whether the State of Michigan has
been harmed, and to what extent. Therefore, your objection is without

merit,

Topic 13: M22, LLC has requested that the State of Michigan provide
testimony on its recognition of M22, LLC as one of Michigan’s 50
Companies to Watch. You have objected on the basis that this request is
“vague and ambiguous, overbroad, unduly burdensome, and relates to

information that is irrelevant.”

The State of Michigan contents that it is harmed by M22, LLC's use of the
M22 marks, but it has, at the same time, recognized M22, LLC as one of
Michigan’s 50 Companies to Watch. Thus, your objection is without merit
because this information is directly relevant to whether the State of
Michigan's assertions that it will be harmed by M22’s registrations are
true or are, rather, manufactured for the purposes of continuing this TTAB

action.

Topic 14: M22, LLC has requested that the State of Michigan provide
testimony on its use of M22 in its Pure Michigan campaign. You have
objected on the basis that it is “vague and ambiguous, overbroad, unduly

burdensome, and relates to information that is irrelevant.”

The State of Michigan contends that it has been harmed by M22's use of
the M22 marks, but it has, at the same time, recognized M22 in its Pure
Michigan campaign. Thus, your objection is without merit because this

information is directly relevant to whether the State of Michigan's




assertions that it will be harmed by M22's registrations are true or are,

rather, manufactured for the purposes of continuing this TTAB action.

Topic 15: M22, LLC has requested that the State of Michigan provide
testimony on the State of Michigan’s use of M22, LLC in the Pure
Michigan "Official State Travel Guide.” You have objected on the basis
that it is “vague and ambiguous, overbroad, unduly burdensome, and

relates to information that is irrelevant.”

The State of Michigan contends that it has been harmed by M22’s use of
the M22 marks, but it has, at the same time, recognized M22 in its Pure
Michigan campaign. Thus, your objection is without merit because this
information is directly relevant to whether the State of Michigan's
assertions that it will be harmed by M22's registrations are true or are,

rather, manufactured for the purposes of continuing this TTAB action.

Topic 19: M22, LLC has requested that the State of Michigan provide
testimony on its “adoption and enforcement of the Michigan Manual on
Uniform Traffic Control Devices against third parties.” You have objected
on the basis that it is “"vague and ambiguous, overbroad, unduly
burdensome, unlimited as to time period and scope, and relates to

information that is irrelevant.”

The State of Michigan contends that it must enforce the Michigan Manual
on Uniform Traffic Control Devices against M22, LLC or lose federal
highway funding. Consequently, this information is clearly relevant to
determining whether the State of Michigan has consistently enforced the
MUTCD against third parties, or whether it has only enforced the MUTCD
against M22,
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Third, you objected on the basis that M22's Notice of Deposition sets Traverse
City, Michigan as the place for the deposition. M22's Notice of Deposition was noticed
for a reasonable place in the United States and within a judicial district in which the
State of Michigan can be found. The State of Michigan clearly resides within Traverse
City, Michigan, and has no reasonable basis for objecting to a deposition within

Traverse City, Michigan. Therefore, your objection is without merit.

Finally, M22 is not agreeable to your request to extend the time to respond to
its discovery requests. As you know, this matter has been in front of the TTAB since
December 2013, and the interlocutory attorney has instructed the parties to proceed
with discovery. In light of this, and because M22's Notice of Deposition is entirely
reasonable, M22 will be proceeding with the deposition of the State of Michigan in
Traverse City, Michigan on July 28 as scheduled. See In re Christina Sukljian,
Opposition No. 91205046, 2015 WL 496140, at 3 {Jan. 20, 2015) {holding that 9 days
was sufficient time for notice of a deposition); see also Sunrider Corp. v. Raats, 83
USPQ 2d 1648, 1653 (TTAB 2007) (finding six days reasonable notice for deposition).
Should the State of Michigan fail to attend, M22 will proceed with filing a motion to
compel and request that the interlocutory attorney sanction the State of Michigan for
its failure to attend by dismissing this cancellation proceeding with prejudice. See
Christina Sukljian at 4.

Do not hesitate to contact me should you have any questions.
Sincerely,

John Di Giacomo
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MANUAL ON UNIFORM TRAFFIC CONTROL DEVICES
INTRODUCTION
Standard:

01 Traffic control devices shall be defined as all signs, signals, markings, and other devices used to
regulate, warn, or guide traffic, placed on, over, or adjacent to a street, highway, pedestrian facility, bikeway,
or private road open fo public travel (see definition in Section 1A.13) by authority of a public agency or
official having jurisdiction, or, in the case of a private road, by authority of the private owner or private
official having jurisdiction.

02 The Manual on Uniform Traffic Control Devices (MUTCD)} is incorporated by reference in 23 Code
of Federal Regulations (CFR), Part 655, Subpart F and shall be recognized as the national standard
for all traffic control devices installed on any street, highway, bikeway, or private road open to public
travel (see definition in Section 1A..13) in accordance with 23 U.S.C, 109(d) and 402(a). The policies and
procedures of the Federal Highway Administration (FHWA) to obtain basic uniformity of (raffic control
devices shall be as described in 23 CFR 655, Subpart F,

03 In accordance with 23 CFR 655.603(a), for the purposes of applicability of the MUTCD:

A. Toll roads under the jurisdiction of public agencies or authorities or public-private partnerships
shall be considered to be public highways;

B. Private roads open to public travel shall be as defined in Section 1A.13; and

C. Parking areas, including the driving aisles within those parking areas, that arc either publicly
or privately owned shall not be considered to be “open to public travel” for purposes of MUTCD
applicability.

04 Any traffic control device design or application provision contained in this Manual shall be considered
to be in the public domain. Traffic control devices contained in this Manual shall not be protected by a
patent, trademark, or copyright, except for the Interstate Shield and any items ovned by FHWA.,
Support:

05  Pictographs, as defined in Section 1A.13, are embedded in traffic control devices but the pictographs
themselves are not considered traffic control devices for the purposes of Paragraph 4.

06 The need for uniform standards was recognized long ago, The American Association of State Highway
Officials (AASHO), now known as the American Association of State Highway and Transportation Officials
(AASHTO), published a manual for rural highways in 1927, and the National Conference on Street and Highway
Safety (NCSHS) published a manual for urban streets in 1930, In the early years, the necessity for unification
of the standards applicable to the different ciasses of road and street systems was obvious. To meet this need, a
joint committee of AASHO and NCSHS developed and published the originat edition of this Manual on Uniform
Traffic Control Devices (MUTCD) in 1935. That commistee, now called the National Committee on Uniform
Tratfic Control Devices (NCUTCD), though changed from ime to time in name, organization, and personnel,
has been in continuous existence and has contributed to periodic revisions of this Manual. The FHWA has
administered the MUTCD since the 1971 edition, The FHWA and its predecessor organizations have participated
in the development and publishing of the previous editions. There were nine previous editions of the MUTCD, and
several of those editions were revised one ar more times. Table I-1 traces the evolution of the MUTCD, including
the two manuals developed by AASHO and NCSHS.

Standard:

o7 The U.S, Secretary of Transportation, under authority granted by the Highway Safety Act of 1966,
decreed that traffic control devices on all streets and highways open to public travel in accordance with
23 U.S.C. 109{(d) and 402(a) in cach State shall be in substantial conformance with the Standards issued
or endorsed by the FHWA,
Support:

08 The “Uniform Vehicle Code (UVC)” is one of the publications referenced in the MUTCD. The UVC contains
a model set of motor vehicle codes and traffic taws for use throughout the United States.
Guidance:

08 The States should adopt Section 15-116 of the UVC, which states that, “No person shall install or maintain
in any area of private property used by the public any sign, signal, marking, or other device intended to regulate,
warn, or guide traffic unless it conforms with the State manual and specifications adopted under Section 15-104.”

December 2009




Page 1-2 2009 Edition

Table |-1. Evolution of the MUTCD

Year | Name | Month / Year Revised

1927 | Manual and Specifications for ihe Manufacture, Display, and Ececlion of U.S. Standard - | -

Road Markers and Sigas {for rural roads) +-.::

1830 Manual on Streel Traffic Signs, Signals, and Markings (for urban streets) Mo revisions

11935 | Manwal on Uniform Traftic Control Devices for Streels and Highways (MUTCD) . R T
1942 I\Eﬁ&ggﬁl on Uniform Traffic Control Devices for Streets and Highways — War Emergency No revisions
1948 . - | Manual on Uniform Traffic Gontrof Devices for Streets and Highways &7 0 fi i 0 greg
196¢ Manual on Uniform Traffic Control Davices for Strests and Highways No revisions

1971 | Manual on Uniform Traffic Gontrol Devices iroots and Highways o] L AMTL 472, /73, 10173, 6174, 6/75, .=

1978 Manual on Uniform Traffic Control Devices for Streets and Highways 12/79, 12/83, 9/84, 3/86

1988 - - | Manual on Uniform Traffic Gontro! Devices for Steests and Highways . - o v ] g0, 3192, 6193, 11494, 12/98, 6198, 1/00
2000 Manual on Uniform Traffic Control Beviges for Streets and Highways — Millennium Edition 7102
2003 | Maaual on Uniform Traffic Control Devices for Sireels and Highways -0 R tjoa, 1207 SR
2009 Manual on Uniform Traffic Centrol Devices for Streets and Highways

Support:

1 The Standard, Guidance, Option, and Support material described in this edition of the MUTCD provide
the transportation professional with the information needed to make appropriate decisions regarding the use of
traffic control devices on streets, highways, bikeways, and private roads open to public travel (see definition in
Section 1A.13).

11 Throughout this Manual the headings Standard, Guidance, Option, and Support are used (o classify the nature
of the text that follows. Figures and tables, including the notes contained therein, supplement the text and might
conslitute a Standard, Guidance, Option, or Support. The user needs to refer to the appropriate text to classify the
nature of the figure, table, or note contained therein.

Standard:

12 When used in this Manual, the text headings of Standard, Guidance, Option, and Support shall be as
defined in Paragraph 1 of Section 1A,13,
Support:

13 Throughout this Manual all dimensions and distances are provided in English units, Appendix A2 contains
tables for converting each of the English unit numerical values that are used in this Manual to the equivalent
Metric (International System of Units) values.

Guidance:

14 If Metric units are to be used in laying out distances or determining sizes of devices, such units should be
specified on plan drawings and made known to those responsible for designing, installing, or maintaining traffic
control devices.

15 Except when a specific numeral is required or recommended by the text of a Section of this Manual, numerals
displayed on the images of devices in the figures that specify quantities such as times, distances, speed limits,
and weights should be regarded as examples only. When installing any of these devices, the numerals should be
appropriately altered to fit the specific situation,

Support:

1% The following information will be useful when reference is being made to a specific portion of text in
this Manuai.

17 There are nine Parts in this Manua! and each Part is comprised of one or more Chapters. Each Chapter is
comprised of one or more Sections. Parts are given a numerical identification, such as Part 2 — Signs. Chapters
are identified by the Part number and a letter, such as Chapter 2B - Regulatory Signs, Barricades, and Gates.
Sections are identified by the Chapter number and {etter followed by a decimal point and a number, such as
Section 2B.03 — Size of Regulatory Signs.
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18 Each Section is comprised of one or more paragraphs, The paragraphs are indented and are identified by
a number. Paragraphs are counted from the beginning of each Section without regard to the intervening text
headings (Standard, Guidance, Option, or Support). Some paragraphs have lettered or numbered items. As
an exampie of how to cite this Manual, the phrase “Not less than 40 feet beyond the stop line” that appears in
Section 4D.14 of this Manual would be referenced in writing as “Section 4D.14, P1, A.1,” and would be verbally
referenced as “ltem A.l of Paragraph | of Section 4D.14.”

Standard:

19 In accordance with 23 CER 655.603(b)(3), States or other Federal agencies that have their own
MUTCDs or Supplements shall revise these MUTCDs or Supplements to be in substantial conformance
with changes to the National MUTCD within 2 years of the effective date of the Final Rule for the changes,
Substantial conformance of such State or other Federal agency MUTCDs or Supplements shall be as
defined in 23 CFR 655.603(b)(1).

20 After the effective date of a new edition of the MUTCD or a revision thereto, or after the adoption
thereof by the State, whichever occurs later, new or reconstructed devices installed shall be in compliance
with the new edition or reyision,

23 In cases involving Federal-aid projects for new highway or bikeway construction or reconstruction, the
traffic control devices installed (temporary or permanent} shall be in conformance with the most recent
edition of the National MUTCD before that highway is opened or re-opened to the public for unrestricted
travel [23 CFR 655.603(d)(2) and (d)3)].

22 Unless a particular device is no longer serviceable, non-compliant devices on existing highways and
bikeways shall be brought into compliance with the current edition of the National MUTCD as part of
the systemaftic upgrading of substandard traffic control devices (and installation of new required traffic
control devices) required pursnant to the Highway Safety Program, 23 U.S.C, §402(a). The FHWA has
the authority to establish other target compliance dates for implementation of particular changes to the
MUTCD [23 CER 655.603(d)(1)]. These target compliance dates established by the FHWA shall be as
shown in Table 1-2,

23 Except as provided in Paragraph 24, when a non-compliant traffic control device is being replaced or
refurbished because it is damaged, missing, or no longer serviceable for any reason, it shall be replaced with
a compliant device,
Option:

24 A damaged, missing, or otherwise non-serviceable device that is non-compliant may be replaced in kind if
engineering judgment indicates that:

A. One compliant device in the midst of a series of adjacent non-compliant devices would be confusing to
road users; and/or

B. The schedule for replacement of the whole series of non-compliant devices will result in achieving timely
compliance with the MUTCD,
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2009 Edition - Revision 2

Table I-2. Target Compliance Dates Established by the FHWA

- Retroraflectivity .

= Implementatlon anci comlﬂued use of. an. assessmant or managem
method that is. d signedt maintain reﬂmalory and, yearning
‘retrorefiectivie ablished mi level

2009 MUTCD
2009 MUTCD B _
Section " A Specific Provision Compliance Date
Number(s) Section Title

sign
se'

bova 1h

Paragraph 2}

2 years Irom ihe elfech\re
‘date of this revision of .-
lhe 2009 MUTCD'

January 17, 2013

Crashworthiness of sign supports on roads with posted speed limit of
2A.19 Lateral Offset 50 mph or higher (see Paragraph 2) (&Eg%gg?mﬁt}%g{]
s ONEWAY Signs | New requirements in the 2009 MUTCD for the numbe i
2840 - “{R6-1, R6-2} ONE WAY signs (see Paragraphs 4, 9, and 10} 7 December 31 2019- :

2C.06 through
2C.14

Horizental Alignmant
Warning Signs

Revised requirements in the 2009 MUTCD regarding the use of varicus
herizontal alignment stgns {see Table 2C- 5)

December 31, 2019

“ and 2E.36

2E31,2€383,

"Plaques for -
s Left-Hand Exits

~| for left-hand exits -

New requlremem m_lhe 2009 MUTCD lo use Ei—SaP a"

SR

4D.28

Yellowr Change and
Red Clearance
Intervals

New requirement in the 2008 MUTCD that durations of yallow change
and red clearance intervals shall be determined using engineering
practices (see Paragraphs 3 and 6)

5 years from tha effective
date of this revision of
the 2002 MUTCD, or
when timing adjuslments
are made to the
individual Intersection
andfor corrider,
whichever accurs first

' Padestrian Intervals
“and Siignai Phases

burfer mlerval ot at leas! Sseconds (see Paragraph

New reqmrement in the 2009 MUTCD thal the pedesidan change intervat :
shalt not extend into the red clearance intervat and shall be followed by &

5 years from lhe e!fectwe
. date of lhis revision of
‘the 2009 MUTCD, o157
jwher; timing adjustments
2 arg made tothe -7
ividual intersection
and/or coridor,
:whichever eccurs first -

7D.04*

Crossing Guards

. Worker Safety New requrrernant in the 2009 MUTCD that all workers within the
60.03 Consideraﬁons right-of-way shal wea high-visibiity appare! (se Paragraphs 4, 6, and ?) December 31, 2011
“High-Visiollily | New requirement In'the 2009 MUTCD that all flag ar R R
A8 ?tyApparel right-of-way shall wear high-visibility apparel : g RN %Dkaggmb_grm, 2-01-1 o
Uniform of Adult New requirement in the 2009 MUTCD for high-visibility apparel for adult

crossing guards

December 31, 2071

§B.04

YIELD or STOP
Signs at Passive

Grade Crossings

Sl  Grade Crossing Retrorefiesiive st BRI
p ‘on Crossbuck s!gn ar:d suppcrt (see Paragraph 7in : )
+8B,03,88.04 | ({Crossbuck} Signs . Seclion 8B.03 and Paragraphs 15 and 18 in Seotion 88,04) - December 31, 2019
S ‘‘and Supports SRRy - :
Crossbuck
Assemblies with

MNew requirgment in the 2009 MUTCD for the use of STOP or YIELD
signs with Crossbuck signs at passive grade crossings

Becember 31, 2019

* Typos of signs other than regulatory or warning are to be added to an agency's management or assessment methcd as resources allov.,
** MUTCD requirement is a result of a legisfalive mandate.

Note: All compliance dates that were previously published in Table |-2 of the 2008 MUTCD and that do not appear in this revised table have
been eliminated.
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