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IN THE UNITED STATES FATENT AND TRADEMARK OFFICE
BEFORE THETRADEMARK TRIAL AND APPEAL BOARD

JKS ENTERPRIES, INC,,
Petitiorer, CANCELLATION NO. 92058®8
V. RESPONDENT’S MOTION FOR SUMMARY
JUDGMENT
FENCE SYSTEMS NW, INC,,

Respouent.

. INTRODUCTION AND RELIEF REQUESTED
A. Respondeat requestsSummary Judgment on all Counts
Respondeny Fence Sstems NW,Inc. asksthe Board @ enter Smmary Jugment
pursuait to FRCP56 and 37 ER 82.127¢)(1) agains PetitionerJKS Enterpises, Inc. a both
countsalleged inits PetitionFor Cancdhtion. Count I, “Lik elihood of Confusion,” fails
becaus Petitionerdid not tave “prior use” of eitter of Respndent's Marks. Count I,
“Fraudulent Procuement,” alg fails becaise Respotent reasorialy believed every stagment
in its goplications b be truthfu and thered no evidene of frauduént intent.
B. Respondat has tworegistered trademarks a Word Mark, and a Logo Mark.
Respondeinhas two rgistered tradmarks,both of which Petitioner mstakenly seks to

cancel. Respondet’'s Word Mark, is “Ecanomy FenceCente,” and is identifed as follavs.
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Serial Nunber 77413027
Filing Date March 4, 208
Registratio Numbe 3582510
Registration Date ~ March 3, 209

Responders “Logo Mark” utilizes the words‘Economy Fence Ceter” in a sylized
designand is idenified as folbws.

Serial Nunfer 77414073

Filing Date March 5, 208

Registratio Numbe 3582512
Registratio Date ~ March 3, 209

C. Procedural History

Petitioner filed its Pdtion For Cancellatim on June30, 2014. Respondenh has
answeed the Petion and lpth partieshave exchnged initid disclosues and disovery
requess with respnses. Therincipals d both partes havebeen deposed. Discoveryclosed
July 3Q 2014. Petioner’s Trial Period ha not yet conmencel, and its Pretrél Disclosues are

due Setember 132014.

II. EVIDENCE AND CITATION

In this moton, Exhibits A throughR are to theDeclaration of Kyle D. Netterfiel filed
with this motion. This motio relies upa the depogion testimany of the pincipals fa both
parties: Jerry Stulaugson ofPetitioner and Derek Smith of Respondent.The depaition
excerps are as fotws:

e The depodion of Jery Sturlawgson datedJuly 18, 214 is citel “Sturlaugson.”
Excerpts ar&ombined agxhibit A
e The depogion of Deek Smith éted July ¥, 2013 iscited “Smih.” Excerfs are

combined agcxhibit B.
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e The 30(b)6) depositim of FenceSystems NV, Inc. iscited “FSNW”. Excergds ae
combined ag=xhibit C.

This motia also reliesupon theDeclarationof Scott Stong, whichis filed with this
motion Relevanportions arecited as ‘Strong T#”

Finally, this motion reles upon ceain admittel statemerst of fact fran the Petitimn For
Cancelation filedon June 302014. Itis dted as Peition {#”

[ll. BACKGROUND FACTS

There is nogenuine dipute regating any fats materialto this moton. RatherJerry
Sturlawgson - Petibner's owrer and presient - conedes almosall materialfacts throgh his
Petition and Depoision. Accadingly, mast citationsare to his teBmony andto the exhbits of
his depsition.

A. RelevantPersons aml Parties
1. Chainlink Specialties, Irc.

In 1981, Chainlink Specialties, hc. began using the tade name®Economy Fence
Centef in conjuction with the sale |ad installaion of ferces throud three stoes in
Washington. Sturlaugson 2120-25 Petitona concales the fac necessaryo establib that
Chainink began umg the trad name - Eonomy Fene Center -n Commere in 1981.

Q. Well, do yas know whe Chainlink Specialtiesstarted usig the trade
name EconomyFence Cem?

A. About 1981.

Q. Do you knav what kird of busines -- what knd of wok they were
doing in 19817

A. Fence saleand installatons.

Q. Did they hae retail stoes?
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A. Yes.

Q. Do you know whether they did won federal installations at that
time?

A. Yes.

Q. ... And you believe that they did vkoon tribal landsaround that time?
A. Yes, | believe they did.

Sturlaugson 21:20-22:12

Mr. Sturlaugson’s understanding of these fagtsonsistent withthose of Derek Smith,
Respondent’s Preside®SNW 81In addition, Mr. Smith’s undet@nding was based in part o
the text of a brochure printed and circulated bgtS8trong in the late 1980’s, which states
part: “Since its founding in 1981, Economy Fence Center has grown to be one ¢
Northwest's leading fence specialistExhibit D; FSNW 81.

Well, so as | stated, there was a bnae that Scott had that talked about
Economy Fence Center in 1981, and when | was hired in '85, | didn't have
the feeling like the business had changed all that much, and at that time
Economy Fence Center, you know, did work for the government. They
did work for, you know, Navy base, Air Force Base. They did work on
tribal lands; all sorts of things ofahnature. And so my assumption was,

or my belief was that what was happening in '81 was very similar to what
was happening in '85 when | first got hired.

Id. at 40:11-21.
In late 1983, Chainlink filed for bankruptcystrong 3 It sold its Everett business t
Scott Strong and its Mount Vernon operation to Jerry Sturlaugamong Y4; Sturlaugson

9:15-17, 28:2-21; FSNW 41:7-13
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2. Scott Strong / Economy Fence Center, Inc.

On January 13, 1984, Scott Strong purchasedioeassets related to Chainlink’s sto

in Everett, WA from ChainlinkExhibit E - “Chainlink-Strong Contract;” Sturlaugson 28

Strong 14 Three days later, on January 16, 1984, Strong formed, Economy Fence Center,

Inc., which began doing business using the Wdedtk and Logo Mark atssue in this case

Strong 15; Sturlaugmn 47:5-20, 73:1-8 The Chainlink-Strong Coract provides that Strong

acquired “the right to do business at 11918 Airport Road, etyelWA as Economy Fence

Center.” Petition 13; Exhibit E Derek Smith began working for Economy Fence Center,

in 1985 and became familiar wiits history and operationsSNW 32:18-33:8.

3. Fence Systems NW, Respondent

Derek and Kara Smith formed Fence SysedW, Inc. in 2001. They are its sole
owners and two of its officersits other officer is Chad Mgan, a key employee. In 2003
Respondent purchased Economy Fence Center, Inc.’s &setl.54-55; Exhibits F and G
Strong 113 The Bill of Sale expressly transferred all of Economy Fence Center, Inc.’s 1
in the name Economy Fence Center and in the logo.

Economy Fence Center, Inc. ... hereby $fars to Fence Systems NW, Inc. ...

all of grantors’ right title and interesh and to ... [tlhetrade name Economy

Fence Center or any variance thereofjether with any and all trade names,

trademarks ... used by grantortire operation of the business.
FSNW 47; Exhibit F.

Further, Economy Fence Center, Inc., wated and represented to Respondent t
“[n]either the trade name “Bonomy Fence Center” nor the logo used by Seller's Company

subject to any known claim of a third rpawithin the state of Washington.”Exhibit G

Accordingly, upon closing this sale, Mr. Smigsasonably believed he had purchased and
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the exclusive right to use the namectidiomy Fence Center” and the related IdgONW 41:7-
13.

Fence Systems NW now operates threelrstares in Western Washington under tf
name Economy Fence Center. It has continyaad fences and fence materials throughg
the region, including AlaskaFENW 77:8 Oregon [d. at 76:22-24; 78 and California Id. at
78:1-6). It provides wholesale nexials to other contracterand vendors including Hom¢
Depot. It also installs fences for HorBepot customers in Western Washingt®mith 10:1-8

4. Jerry Sturlaugson

On February 2, 1984 — three weeéfier the Chainlink-Strong Contract — Jerr]
Sturlaugson signed a coatt to buy certain asts from ChainlinkSturlaugson 9:17, 13:15-
25; Petition 15.The contract is titled “Agreement d#urchase of [sic] Sale” (“Chainlink-
Sturlaugson Contract”)Exhibit H. The relevant term of the @mlink-Sturlaugson Contract
states: The Purchaser has thght to continue to do buséss under the name of ECONOM
FENCE CENTER at the address @02 Riverside Dr. Mt. Vernon, Wa.ld.; Petition 5

Mr. Sturlaugson promptly registered hisles@roprietorship withthe Department of

Revenue and Department Labor and Industr@s ‘Economy Fence Center of Mount

Vernon.” Sturlaugson 73:1-6, Hwbit I, Exhibit J He used the same name for bg
registrationsld.
Mr. Sturlaugson states dwreasons for includingof Mount Vernon” in his legal name

and in his advertising. First, the name “Economy Fence Center, Inc.” was already taken

! In Washington State, the Department of Labor laddstries is responsible for Contractor Registrati
and Industrial Insurance.
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Strong’s companySturlaugson 73:1-6Second, he wanted tostinguish himself from Mr.
Strong’s business; Economy Fence Center, tocavoid confusion in the marketplace.

Q. ... you're distinguishing yourself from Scott by the use of "of Mount
Vernon"?

A. Yes.

Q. And to the best of your knowledgewas fairly effective because there
wasn't much confusion back in 2002, 2003, was there?

A. None that I'm aware of.

Sturlaugson 90:15-21; see also, 1d.&it:11-15; 83:23-84:1; 86:22-24; 88:3:5For the next

ten years, the Sturlaugsons operated a solgrigtorship, doing business as “Economy Fernce

Center of Mount Vernon,” “Economiyence Center” and “Economy Fendd’at7:24-8:15
5. Petitioner JKS Enterprises, Inc.

Petitioner, JKS Enterprises, Inc. was formed in 199turlaugson 7:16-24Jerry
Sturlaugson and his wife Kat have been Petitioner's sadevners since its inceptionld. at
6:15-23 Likewise, Mr. Sturlaugson has been Petigr's president sinciés formation and is
the person most knowledgeable nefyag its business affairdd.

JKS began doing business in 198#hout purchasing or otineise acquiring any legal
right to claim or tack Mr. Strlaugson’s trade names or log8turlaugson 30:16-31:12
Nonetheless, upon formation, JKS Enterprises egang and has continuously used the na|
“Economy Fence Center of Mount Vernon” tine City of Everett, Snohomish County ar
other marketsExhibit R.For example:

e Exhibit K 1996 GTE Snohomish County Business White Pages: “ECONQ
FENCE CENTER OF MOUNT VERNON;”

e Exhibit L, 1998 Corporate Check #7001: “JiE&terprises, Inc. d.b.a. Econom|
Fence Center of Mount Vernon;”
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e Exhibit M, 2002 City of Stanwood Businesscense: “JKS Enterprises, Ing.

d.b.a. Economy Fence Center of Mount Vernon”;

e Exhibit N 2006 Snohomish County Verizon Yellow Pages: “ECONOM
FENCE CENTER OF MOUNT VERNON?";

e Exhibit N 2007 Snohomish County Verizon Yellow Pages: “ECONON
FENCE CENTER OF MOUNT VERNON?”;

e Exhibit O 2009 Town of Concrete Businekgense: “JKS Enterprises, Inc.

d.b.a. Economy Fence Center of Mt. Vernon.”

Additionally, in some locations, JKStiized the name “Economy Fence Cente
without “of Mount Vernon.” But at all times prido the Registrationand up to the present
Petitioner retained the ContractRegistration name of “Ecomy Fence Center Mt Vernon’
with the Department of Licensindexhibit J.

B. Relevant Geography

The parties both do business primarilyviestern Washington. Respondent’'s mg
office is in the City of Everett, which is appimately 28 miles north of Seattle. Everett is
Snohomish County, which has approximately 713 @3@dents. Respondent’s second store
in Tacoma, which is 33 milesouth of Seattle and has a ptgiion of approximately 200,000

Tacoma is in Pierce County (population 795,00()d Respondent operates a third store

Redmond, a suburb 15 miles east of Seattletlamdhome of Microsoft.Redmond and Seattle

are in King County, which has a poatibn of just under two million.
Petitioner’'s only store is 62 miles north 8kattle in Mount Vernon, which has
population of just over 30,000. Mount Vernon is in Skagit County, which has approxim

117,000 residents.
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C. Petitioner and Respondent each have their own distinctive logo
1. Respondent’s Logo Mark has been in use since 1985

Respondent’s predecessor, Economy Fence Géntercreated a distinctive logo to us

in its business in approximately 198Sturlaugson 36:55trong Y11.

Respondent purchased this logo in 2003 emchediately began using it. Petitione
seeks to have the registratitmm this Logo Mark cancelled.
2. Petitioner’s Logo is distiot from Respondent’s
Likewise, shortly after buying the Mount \fem store from Chainlink, Mr. Sturlaugso
created his own new log&turlaugson 69:9-16 Mr. Sturlaugson testifeethat he created the
logo so he would have his own distinct desilgh.at 66-67.By 1985 or 1986, he began usin

the logo with the sign belovd. Exhibit P.

FENCE CENTER

MOUNT VERNON

335-3327 387-1425

EC-ON-OF-CMERP

Notably, Petitioner, JKS uses this sign and logo in its business and considers it tg
“present sign” even though it ditbt purchase or legally acquia@y right to use the logo fromn

Sturlaugson. Sturlaugson 67:9-17Mr. Sturlaugson concedes tRener’s logo has become
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distindive of itsbusiness ands easily reognizable & distinct fran Responent’'s LogoMark.
Id. at 10:3-9.

IV. AUTHORITY

A. Summay Judgment should be granted on both Count | and Count Il because
there is nogenuine issie of ary material fact and Respamdent is ertitled to
Judgment as a matterof law.

Summary ydgment isappropriatewhen theres no genuie issue as tany materl fact
and tke moving paty is entited to judgnent as a maer of law. The distri¢ court mustview
the evdence in a jht most faorable to he party oppsing the notion and daw all reasoable
infererces in its faor. L.D. Kichler Co. v.Davoil, Inc., 192 F.3d1349, 1351(Fed. Cir. D99),
(Interral citationsomitted). Fed.R.Civ.P.56(c).

The purpos of the maion is judicial econony, that is, © avoid anunnecessary

trial wherethere is nogenuine isge of materal fact andmore evidace than is

already awilable in mnnection vith the sunmary judgnent motion could not
reasonablye expectedo changehe result in his case.
TBMP §528.01.

Here, theras no genuie issue ofany fact that is materi& to the esantial elemats of

Petitioner’s claims Rather,Petitioner’s President etablishes Bmost all fats necessg for

summay dismissal Nothingwill changewith a proloiged testinony period.

B. Summary Judgment must begranted against Petitioner's Count 1 — Likelihood
of Confusion - becaug Petitioner cannot meet its burden to prove “ prior use.”

Count | ofthe Petitionseeks caratlation for “Likelihood of Confuson” under gction
2(d) ofthe Lanhan Act. To pevail on Caunt |, Petitoner must stablish thatit acquiredrights
in thedisputed trdemarkbefore the Respndent.See,Coach Hose Rest., In v. Coach& Six
Restauants, Inc, 934 F.2d 151, 1559 (11h Cir. 199).

In order tocancel a egistrationunder Lanlam Act Setion 2(d) n this case,
petitionermust prove: 1) that the egistered rark resembés petitiones mark, (2)
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that petitioner acquired traddentity rights in the marlbefore the registrant
used the mark and (3) that the registered masHKikely to cause confusion when
used in connection with ¢hservices of registrant.

Id. (emphasis added). All three elements musptoen for either of the registrations to be
cancelled. Petitioner did not halgior use” of either mark.

1. Petitioner cannot prove “Prior Use” of the Logo Mark.

First, regarding the Logo Mark, Petitioner neither alleges nor attempts to prove that it

ever had_any interest in Remdent’'s Logo Mark nor has Patiier ever used it. Rather,
Petitioner concedes Mr. Sturlaugson created his own distinct logo around $88tugson
69:9-16 It is impossible for Petitioner to show “Prior Use” of the Logo Mark.

2. Petitioner cannot show” Use” of the Word Mark that is “Prior” to
Respondent.

Likewise, regarding the Word Mark, Petitioneannot establish the mandatory element
of “Prior Use.”
First, Petitioner’'s ghts, if any, begin by use in 1994ten years after Economy Fenge
Center Inc. had fully established its use & Word Mark in Commerce. Petitioner cannot tack
any rights back to Mr. Sturlaugson’s uséveen 1984 and 1994 because Mr. Sturlaugson|did
not sell, assign or otherwise transfeoge rights to JKS Enterprises, Inc.

Q. Do you understand JKS to be pamate legal entity than you, Jerry
Sturlaugson?

A. Yes.
Q. Which is why you formed it, correct?
A. Correct.

Q. Because you didn't want the liabilities of the company to come back on
you personally?

[Objection]
RESPONDENTS MOTION FORSUMMARY ELLIS, LI & MCKINSTRY pLLc
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A.Yes

Q. But to the best of your knowledggou've made no effort to
document any transfer of rights from you personally to JKS
Enterprises, correct?

[Objection]
A. As far as my knowledge, no.
Sturlaugson 30:16-31:12.

There is no evidence that Mr. Sturlaugson ever sold, assigned, or transferre
trademark rights to Petitioneld. at 15:18-16:2; 18:20-24 If any transfedocument existed, it
would have been produceldl. at 19:8-14. Therefore, instead of “prior use” the evidence
that Petitioner’s use trails Reendent’s by at least 10 years.

Second, even if Petitioner could tack back to Mr. Sturlaugson’s use, it is undispute
Mr. Sturlaugson’s contract with Chainlink aigned February 3, 198dhree weeks after the
Chainlink-Strong ContractPetition 15, 13; Exhibit E; Exhibit H.Again, Mr. Sturlaugson’s
use was after — not prior ¥oEconomy Fence Center, Inc.’s.

Finally, even if the dates of the Chainlinkintracts were deemed inconsequential, it
undisputed that use began with Chainlink Specialties, the predecessor to both Economy
Center, Inc. and Mr. Sturlaugsont both parties could tack theinterests back to Chainlink
then Petitioner’s use it is simultanes with Respondent — not prior.

The material facts are not in dispute. Patiéir cannot prove “prior use” with regard t
either the Word Mark or the Logo MarkTherefore Summary Judgment should be ente

against Petitioner on Count I.
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C. Summary Judgment must be granted orCount Il - Fraudulent Procurement -
because Petitioner cannot establish by clear and convincing evidence that
Respondent knew any statement was false @made with the intent to deceive.

1. All elements for cancellation pursuartb Fraudulent Procurement must be
proven and the burden is very high.

Petitioner's second effort atancellation is “FraudulenProcurement.” Fraud in
procuring a mark occurs “when applicant knowingly makes falseaterial representations @
fact with the intent to deceivel”.D. Kichler Co. v. Davoil, In¢.192 F.3d at 1351. But, merel
showing that a statement in an applicatiors watrue is not sufficient to cancel a maske, Id.

Because this is a motion for Summary JudgtmRespondent should not and will n
attempt to prove that every statement in thpliegtions was true when made. Instead, t
issue for the Board is Petitioner’'s inabilitg present clear and convincing evidence tt
Respondent (ainewany material representation of facas false or (b) made any material

false representation with theent to deceive

The bar for cancelling a trademark based @udris very high. The Petitioner mus
show five elements by clear and convincing ewice: (1) a false reprastation of a material
fact, (2) the registrant’'s knowledge that the repriegem is false, (3) the registrant’s intent {
induce reliance on the misrepresentation) @ttual and reasonable reliance on {
misrepresentation, and (5) damagesximately caused by the reliandéokto Kinoko Co. v.
Concord Farms, In¢.738 F.3d 1085, 1097 (9th Cir. 2013 etitioner “must prove the allege
fraud by clear and convincing evidence.” 3eB. Kichler Co. v. Davoil, In¢.192 F.3d at
1351.

In Hokto, Hokto USA sold mushrooms using manegistered with the United State

Patent Office and used under a license agreefmem Hokto’'s Japanesparent corporation.
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Id. at 1091. Concord Farms also sold mushreomsing the same marks but without

trademark or the permissioof the Japanese companid. When Hokto USA brought an

infringement action against Concord Farmsn&@wd sought to cancel Hokto USA’s trademark

registration arguing that Hokto committed fraudtgapplications by claiming the mark woul
be used on a wide range of non-mushroom prodicttat 1089. Hokto USA acknowledge
that it had no intention of using the mark amy product other than mushrooms, constituting
misrepresentation of material fatd. at 1090. Nonetheless, the Ninth Circuit found that ey
though Hokto USA made a false statement inapplication, the regtration would not be
cancelled because Petitioner, Concord Farms féilgulit forward evidence as to establish t
remaining four elements, inaling an intent to deceiv&ee, idat 1097. “[AlJrgument, in the
absence of evidence, does not credteahble dispute of material factli.at 1098.
2. Petitioner admits that Respondedid not lie in its applications.

Here, instead of presenting evidence @ifuff, Mr. Sturlaugson concedes Respond
did not lie in its trademarlkapplications and has no idea whether any statement in
application was false.

Q: Do you believe that my client lieid his trademarlapplications that
were filed in 2008?

[Objection]
A. No.

Q. Do you believe that my client madlese statements in his trademark
applications filed in 20087

[Objection]

A. | don't know whether he made false statements or not.
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Sturlaugson 48:6-19Moreover, Mr. Sturlaugson has mmersonal knowledge on which h
could assert Respondent madélse statement of any kinid. at 21:3-13 Petitioner openly
admits to having no knowledge of whether Respohde any of its officers knew about th
Chainlink - Sturlaugson Contralgefore filing the current actioid. at 20:17-24

Q. Do you believe that Derek Smith wgsgg when he said that he did not
know the terms of that contract, which is Exhibit 10?

[Objection]

A. 1 don't know if he was lying or not because | don't know what he saw.

Q. You have no idea what he saw?

A. No.
Id. at 21:3-9.Likewise, Mr. Sturlaugson hagkver spoken with Mr. Smithd. at 19:20-22)or
had any conversation with any of Petitioner’s officers regarding the trade lna@ie20:1-3

Further, Petitioner expressly affirms the truth of many of factual statements g

Applications that are contesté'upon information and beliefin the Petition. For example
Petitioner affirms that Chainlink Specialtié®gan using the trade name “Economy Fer
Center” in conjunction with its fencgales and installation work in 1981d. at 21:20-25.He
affirms that Chainlink operategktails stores and performed skoon both federal and triba
lands since 1981d.at 22:1-12.And, he admits that he has reason to believe Chainlink dig
not do business in other states from 1981at 22:21-23.

3. Petitioner identifies only one allegeglifalse statement, but that alleged

misstatement is not found in Responden&gplications nor is it inconsistent
with the declarations of the Applicatits or Response to Office Action.

When pressed, Mr. Sturlaugson could idgntnly one alleged statement that I

considered to be incorrect. He beliewhat in approximately 1985, Mr. Smith knew Mr.

Sturlaugson was operating as “Economy Fence Center” — without usingount Vernor.
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His sole basis for that belief is the hegrstatement from a former employee of Econor

Fence Center, Inc., recounting that she readserving Mr. Smith unloading materials whe

he worked for Economy Fence Center, Inc. around 1$86tlaugson at 49-51

After identifying this solitary alleged misgement, Mr. Sturlaugson again affirmed |
knows of no other facts that might support bhontention that Respondent made a fa
statement in its applications.

Q: Do you have any other factual m=#or your contention that my client
knew that certain statements were false?

A. No.
Sturlaugson 53:19-22.

Still, Mr. Scott Strong also believékat during the period of 1985 through 1993, M
Smith became aware “Mr. @taugson’s business used thrade name “Economy Fenc
Center” as a “result of numerous dealings between the compaiesrig 714.

Therefore, on Summary Judgment, tB@ard should accept as undisputed t
contention that Mr. Smith knew Mr. Sturlaugsmsed the trade name “Economy Fence Cent
between 1985 and 1993. But this “presumed”f&tnot inconsistentwith anything in
Respondent’s 2008 Applications or Respons®ftfice Action. At most, it is tangentially]
related to the following declaration the Response to Office Action:

ECONOMY FENCE CENTER has become distinctive of the
goods/services through the applitmnsubstantially exclusive and
continuous use in commerce for at lethe five years immediately before
the date of this statement.

But any apparent contradiction does not skaowintent to deceive when the undisput
facts known to Mr. Smith in 2008dhreasonably lead him tolke the foregoing declaratior

was true. For example:
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e The Seller, which was selling its ass&tdRespondent, was legally named and
operating as “Economy Fence Center, Exhibits F & G.

e The Bill of Sale expressly transfedrall of Economy Fence Center, Inc.’s
rights in its trade name and lodexhibit F.

e Seller expressly warranted that no one &lsg any claim to the name or logo:
“[n]either the trade name ‘Economiyence Center’ nor the logo used by
Seller's Company are subjettt any known claim of #ird party within the
state of Washington.Exhibit G.

e The sale closed five years before making the declaration and 10 years aftel
1993.

e JKS’s Contractor name registerediwiashington State was Economy Fence
Center of Mount VernoriExhibits | & J

e JKS expressly marketed itself as tlBomy Fence Center of Mount Vernon”
with the express purposaf distinguishing itselffrom Respondent and its
predecessorSupra § Il1l.A.5.

e JKS'’s sign had its own distinct loggtating “Economy Fence Center Mount
Vernon” Exhibit P.

e There was no confusion in the marketplace between the companies preceding
the declarationSupra 8III.A.5.

In light of these undisputed facts, therens way the Applications can be consider
fraudulent — even if the “presumed fact” werae in 1993. Instead, Mr. Smith reasonal
believed he alone had the rigiot use “Economy Fence Center” and that the addition of
Mount Vernon” was a meaningful and effectivesttiction that caused his use of his Mark
be exclusive.

My understanding is th&cott bought the name. His company was called,
Economy Fence Center, Inc. Heedghe name, Economy Fence Center,
exclusively, and so my understanding is that Scott purchased that from

Chainlink Specialties, or bankruptayr, you know, and then | purchased
that from Scott.

FSNW 41:7-13
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Further, the fact that Responddglieved its declarations twe true is reflected in the
letter its attorney sent fdr. Sturlaugson in January 2012. The following assertion would @
be made if Respondent believed — elenaccurately — that it were true.

Fence Systems recognizes thatpitedecessor, from whom it bought the
Trademark may have given tadipproval for you to use the name

Economy Fence Center when always attached to the description “of
Mount Vernon” and when limitetb business in Skagit County.

Exhibit Q. Neither this statement nor the letter would make any sense if Mr. Smith |
Petitioner was using the Word Mark under aiml of right pursuant to a contract fron
Chainlink.

At most if any part of thé\pplications contradicted th§resumed fact” it could be

considered an inadvertent false staatnbut that does not establish fra8de, Hokto Kinoko

Co. at1098. If a false statementisadvertently made, with &asonable and honest belief that

it was true, then no fraud occurred. Seeyi Strauss & Co. v. Espirit U.S. Distribution Ltd|

588 F. Supp. 2d 1076, 1084 (N.D. Cal. 2008).

The party alleging trademark fralmbars a “heavy” burden of proof. In
order to survive summary judgmetie party alleging fraud must show
that there is a genuine issue as teaethir the failure to make a disclosure
to the PTO was made “in bad faithwith knowledge” that disclosure was
required. “[FJraud will not lie if it cambe proven that the statement, though
false, was made with a reasonadatel honest belief that it was true.”

Id. at 1084 (internal citations omitted).

The evidence all supports the reasonablengsespondent’s actual belief in the trut
of the Applications and the Response tdfid®@ Action with regard to exclusivity ang
distinctiveness. Accordingly, like Concord FarmsHakto, and Esprit inLevis Straus,JKS
provides no evidence of intent to defratile USPTO nor that Respondent even madé

knowing misrepresentation.
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Intent to deceie cannot beanferred sdely from the fact thatnformation
wasnot disclogd; there nust be a faaial basis fo a findingof deceptive
intent. Esprit ha not demostrated thathere is a iable issuef fact as to
whether LS & Co. knew tle affidavit was incorret or whethe LS & Co.
actal in bad faih. Accordimgly, LS & Co.’s motionfor summay judgment
on this issue iISSRANTED.

Like in Hokto, andLevi Straus,JKS’s argumaet “in the dsence of eidence, des not

createatriable digute of mateal fact” ard should nossurvive suinmary judgnent.

V. SUMMARY AND CONCLUSION

Petitioner annot meeits burdend present endence suffiient to suport the elenents
of either claim in its Petition. Summary didgment is ppropriate @ Count I,because Pdtoner
cannotpresent ewence to ontradict tke undispute fact thatRespondens used theterm
“Economy FenceCenter” aml its logo kefore or smultaneous}t with Petitoner. Petioner
cannotestablish “pior use” wih regard taeither theWork Mark a the LogoMark.

Likewise, Immary Jdgment is gpropriate @ Count Ilwith regard ¢ the LogoMark,
becaus there is navidence hat anyone,ricluding Pditioner, eve attemptedo use thaMark.
There is no allegtion — mwh less eulence — tht Petitione made ap statementit its
applicdions that culd be conglered falsemuch lesgraudulentwith regard ¢ the LogoMark.

Finally, Sunmary Jugment is ale proper onCount Il with regard & the WordMark
becaus all of Regpondent’s sdtements wee true. Maeover, eva with regad to any stagment
or inference Petitner may ontend wasmistaken,the overwleiming evidence is tha Mr.
Smith was entire} justified in his reaspable beli¢ in the tuth of whatis declard. In
particdar, to theextent Mr. Smith wa mistakenin his belief regardng the extet of
Respadent’s useof the nane “Econany Fence Center,” ay mistake was becase 1)
Respadent consigently held iself out as'EconomyFence Centeof MountVernon” — br the
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express purpose of creating distion, and 2) Mr. Strong’s written representations led N
Smith to believe Respondent had acquired the exclusive right to use the Word Mark.
A trial would be a waste of judicial reeses. Summary Judgmefor Respondent is

appropriate on both counts — for both Marks.

DATED this September 4, 2014
ELLIS, LI & McKINSTRY PLLC

By: /s/ Kyle D. Netterfield
Kyle D. Netterfield WSBA No. 27101
Attorneys for Fence Systems NW, Inc.

JENSEN & PUNTIGAM P.S.

By: /s/ Clark A. Puntigam
Clark A. Puntigam WSBA No. 4619
Attorneys for Fence Systems NW, Inc.
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CERTIFICATE OF SERVICE

| certify that on this data copy of the foregoing docuntemas served by electronic

mail (by agreement), addresgdeccounsel for Petitioner:

Jonathan I. Feil [jfeil@sksp.com]

DATED this September 4, 2014

By: /s/ Cynthia Wyer

Cynthia Wyer
Paralegal to Kyle D. Netterfield
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JKS ENTERPRISES, INC,,

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petitioner, CANCELLATION NO. 92058068
V. DECLARATION OF KYLE D. NETTERFIELD
IN SUPPORT OF MOTION FOR SUMMARY
FENCE SYSTEMS NW, INC., JUDGMENT

Respondent.

KYLE D. NETTERFIELD declares:

1.

2.

| am an attorney for the Respondents.

Attached as_Exhibit A is a truend correct copy ofexcerpts of Jerry

Sturlaugson’s deposiin dated July 18, 2014.

3.

Attached as Exhibit B is a true a carecopy of excerpts of Derek Smith’

deposition dated July 17, 2013.

4.

Attached as Exhibit C is a true andremt copy of excerptof Fence Systems

NW, Inc. 30(b)(6) deposition dated July 17, 2013.

5.

Attached as Exhibit D is a true and correct copy of Economy Fence Ce

advertising brochure.

6.

Attached as Exhibit E is a true and catreopy of the Offer of Purchase date

January 13, 1984: “Chainlink — Strong Contract.”

DECLARATION OFKYLE D. NETTERFIELD- 1

ELLIS, LI & MCKINSTRY puic

Attorneys at Law
Market Place Tower
2025 First Avenue, Penthouse A
Seattle, WA 98121-3125
206+ 682+ 0565 Fax: 206+ 625¢ 1052
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7. Attached as Exhibit F is true and aot copy of the Economy Fence Center Bi

of Sale dated December 4, 2003.

8. Attached as Exhibit G is a true and catreopy of the Asset Purchase and Si
agreement dated November 13, 2003.

9. Attached as Exhibit H is a true and catreopy of the Agrement of Purchase
of Sale dated February 2, 198€hainlink — Sturlaugson Contract.”

10. Attached as Exhibit | is a true andreext copy of Washington State Departme
of Revenue Business Records DatabaséiDé&r Economy Fence Center of Mour
Vernon.

11. Attached as Exhibit J is a true and cotreopy of the Department of Labor an
Industries proof of Registrationrf&conomy Fence Center Mt Vernon.

12. Attached as Exhibit K is a true andriegct copy of the GTE Everything Page
for Snohomish County dated December 1996.

13. Attached as Exhibit L is a true and catreopy of an Economy Fence Center
Mount Vernon business check.

14. Attached as_Exhibit M is a true eorrect copy of Economy Fence Cent
Stanwood Business Licenses.

15. Attached as Exhibit N is a true andri@xt copy of various white and yelloy
page advertisements prepared foolmmy Fence Center of Mount Vernon.

16. Attached as Exhibit O is a true awmdrrect copy of Economy Fence Cent

Concrete Business Licenses.

17. Attached as Exhibit P ia true and correct copy of Economy Fence Center

Mount Vernon signage.

DECLARATION OFKYLE D. NETTERFIELD- 2 ELLIS, LI & MCKINSTRY pLLc

Attorneys at Law
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2025 First Avenue, Penthouse A
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18.  Attached as Exhibit Q is a true and catreopy of correspadence from Ellis,
Li & McKinstry, PLLC to Jerry Sturlaugson dated January 23, 2012.
19. Attached as Exhibit R is a true andmext copy of an illusative compilation of

Petitioner’s phone book advertising from 1993 through 2014.

| declare under penaltyf perjury under the laws of ¢hState of Washington that th
foregoing is true and correct.
SIGNED this &' day of September, 2014, at Seattle, Washington.
By: /s/ Kyle D. Netterfield

Kyle D. Netterfield WSBA No. 27101
Attorneys for Fence Systems NW, INC.
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CERTIFICATE OF SERVICE

| certify that on this data copy of the foregoing docuntemas served by electronic

mail (by agreement), addresgdeccounsel for Petitioner:

Jonathan I. Feil [jfeil@sksp.com]

DATED this September 4, 2014

By: /s/ Cynthia Wyer

Cynthia Wyer
Paralegal to Kyle D. Netterfield

DECLARATION OFKYLE D. NETTERFIELD- 4 ELLIS, LI & MCKINSTRY pLLc

Attorneys at Law
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JERRY STURLAUGSON; July 18, 2014

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

JKS ENTERPRISES, INC.,
Petitioner (s),
Cancellation No. 92058068

vs.

FENCE SYSTEMS NW, INC.,

— T T S S | Mo

Respondent (s) .

Deposition Upon Oral Examination of

JERRY N. STURLAUGSON

9:42 a.m.
July 18, 2014
2025 First Avenue, Penthouse A

Seattle, Washington

REPORTED BY: Mindi L. Pettit, RPR, CCR #2519

YAMAGUCHI OBIEN MANGIO

court raporting, video and videoconferencing

800.831.6973 206.622.6875
production@yomreporting.com
www.yomreporting.com




JERRY N. STURLAUGSON; July 18, 2014

6.9

. Page 6 Puge 8

1 HJeattle, Washington; July 18, 2014 1 sole proprietorenipy

2 9:42 a.m. 2 A, Yes.

) --00o-- 3 Q. Under what name?

4 JERRY N. STURLAUGSON, 4 A. Economy Fence Center.

B sworn as a witness by the Certified Court Reporter, S Q. Any other name?

6 testified as follows: [3 A. No.

7 EXAMINATION 7 Q. You did not do business as Economy Fence

a4 BY MR. NETTERFIELD: 8 Center of Mount Vernon? Is that your testimony?

k] Q. What's your name? 9 A, No, we dld have Mount Vernon, yes,

10 A. Jerry Nathan Sturlaugson. 10 Q. You did business under business licenses of
11 Q. Are you the president of JKS Enterprises? 11 JKS Enterprises, correct?
12 A. Yes. 12 A. A8 of 1994.
13 Q. Who are the other officers of JKS Enterprises? | 13 Q. And you did business prior to 1994 as Economy
14 A. My wife, Kathy. 14 Fence Center of Mount Vernon, correct?
15 Q. Anybody else? 15 A. Yes. We also did it as Economy Fence,
16 A. No. 16 Q. Do you believe that you have the legal right
17 Q. Are there other owners of JKS Enterprises? 17 to use the trade name Economy Fence Center?
18 A. No. 18 MR. FEIL: Objection, calls for a legal
19 Q. Are you the person most knowledgeable with 19 conclusion.
20 regard to the business affairs of JKS Enterprises? 20 I will allow -- allow my client to answer if
21 A. Yes. 21 the guestion is rephrased to his understanding rather
22 Q. 1Is there anyone more knowledgeable than you? 22 than a legal conclusion,
23 A. No. 23 Q. (By Mr. Netterfield) Do you believe that you
24 Q. What did you do to prepare for your deposition | 24 have the right to use the name Economy Fence Center?
25 today? 25 MR. FEIL: Objection.

- "~ Page7 | o Page 9

1 A, Checked over the statements that we made. 1 A. Yes

2 Q. What statements? 2 MR. FEIL: Same objection. If you

3 A. About the years that we've been in business -- 3 would --

4 doing business as Economy Fence Center. 4 MR, NETTERFIELD: On what --

5| Q. What else did you do? 5 MR. FEIL: If you feel you can answer

6 A, Slept. 6 the --

i Q. What else did you do? 7 MR. NETTERFIELD: He did answer. The

8 A. Woke up. 8 answer was yes.

9 Q. What else did you do? 9 MR. FEIL: I'm sorry, did you -- did you
10 A. Nothing, I guess. 10 take that down? Was that over -- was that while I was
11 Q. Did you talk to your lawyer? 11 objecting?

12 A. Yes, this morning. 12 THE REPORTER: Yes.

13 Q. Did you do anything else to prepare for your 13 MR. FEIL: It was while I was doing the
14 deposition? 14 objection. All right.

15 A. No. 15 Q. (By Mr. Netterfield) oOn what basis did you

16 Q. How long have you been president of JKS 16 acquire the right to use the name Economy Fence Center?
17 Enterpriees? 7 A, By Elrnhnsing it from Dennis McElrath.

18 A. Since 1994. 18 Q. And that was pursuant to the agreement of

19 Q. 1Is that when the company was formed? 19 purchase sale, which has been previously marked as

20 A. No. 20 Exhibit 10; is that correct?

21 Q. When was the company formed? 21 A. I'd have to look at it. Yes.

22 A. As far as JKS Enterprises? 22 (Discussion off the record.}

23 Q. Correct, 23 Q. (By Mr, Netterfileld) And in particular, the
24 A. Yes, it was formed in 1994. 24 language in this contract which says, The purchaser has
25 Q. And before that, were you doing business as a 25 the right to continue to do business under the name of

YAMAGUCH! OBIEN MANGIO

court reporting, video and videoconferencing
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JERRY N. STURLAUGSON; July 18, 2014 10..13
- B o - Page 10| o S - Page 12
1 Economy Fence Center at the address ol 2201 Riverside 1 Spacialties Fence Company abandcned the mark as a |
2 Drive, Mount Vernon, Washington -- that is the language 2 matter of law when it gave each of the three purchasers
3 that you allege gives you the right to use the name 3 its stores?

4 Economy Fence Center, correct? 4 MR. FEIL: Object --

5 MR, FEIL: Objection, calls for a legal 5 Q. (By Mr. Netterfield) Do you agree with that
6 conclusion on the part of the witness. 6 statement?

7 The witness may answer to the best of his 7 MR. FEIL: Objection, calls for a legal
8 understanding, not being a lawyer. Go ahead. 8 conclusion by the witness. I'd also like to hear the

B A. Yes. 9 question reasked -- I mean, I'd like to hear it
10 Q. (By Mr. Netterfield) Do you belleve that 10 repeated, if you could repeat it, because there is
11 Chainlink Specialties abandoned the name Economy Fence 11 something I didn't quite catch.
12 Center? 12 MR. NETTERFIELD: I'll repeat it.

13 MR. FEIL: Objection, can -- 13 Q. (By Mr. Netterfield) Do you agres with the
14 r"abandonment" is a legal term, calls for a legal 14 statement that Chainlink Specialties Fence Co.

15 conclusion of the witness. 15 abandoned the mark as a matter of law when it gave each
16 The witness may answer according to his 16 of the three purchasers of its stores in Mount Vernan,
17 nonlegal understanding. 17 Bverett, and Wenatchee the right to use Eccnamy Fence
18 A. Yes. 18 Center as part of the purchase? Do you agree with that
19 Q. (By Mr. Netterfield) You believe they 19 statement?
20 abandoned it? 20 MR. FEIL: Same objection as before,
21 = 21 which calls for a legal conclusion by the witness and
22 Q. If they abandoned it, how did they sell it to 22 uses legal terms which have different terms and
29 pou? |23 vernacular.
24 A. They abandoned it after they sold it to me 24 I will allow the witness -- or witness may go
25 because they were out of business. 25 ahead and answer to the best of his understanding as a

o Page 11 PageTi

1 Q. Okay. So the sale to you occurred first, and 1 nanlawyer.

2 then they abandoned it, correct? 2 A. Best of my knowledge, that when we purchased

3 A. To my knowledge, yes. 3 the store, that we had the legal right to use that name
4 Q. Was your right or what you believed to be your 4 because they abandoned it.

5 right to contime to do business under the name of 5 Q. (By Mr. Netterfield) Okay. You were aware

6 Econcmy Fence Center at the address of 2201 Riverside 6 that Scott Stromg had previcusly purchased the Everett
7 Drive, Mount Vernon, Washington, a significant term and 7 store?

8 condition for your agreement to purchase the assets of 8 A. Yes,

9 the Mount Vernon store? 9 Q. How did you know that?

10 A. I don't understand the question. 10 A. Because we were all together at the same time
1 Q. You testified earlier that you acquired the 11 that they offered the stores to us.

12 right to do business as Economy Fence Center pursuant 12 Q. Where were you together?

13 to this contract, right? 13 A. In -- at Chainlink Specialties' office on

14 A. Yes. 14 Chennault Beach Road in Mukilteo.

15 Q. 1In particular, the language of paragraph 15 Q. The date of your contract is February 2nd,

16 capital B, emall (a), correct? 16 1984, 1Is that correct?

17 A. Yes. 17 MR, FEIL: Would you hold on a minute

18 Q. And was that right to use Econamy Pence Center | 18 before he answers. I'm going to cbject to the
19 important to you? 19 characterization of the -- excuse me. I'm going to
20 A. Yes. 20 abject to the question as ambiguous as to the term
21 Q. And you would not have entered into this 21 "date of the contract."
22 contract without the right to use Econamy Fence Center; | 22 The witness can go ahead and answer, if he
23 is that right? 23 understands the question.
24 A. I wouldn't have bought it, no. 24 A. To my knowledge, yes, it was in February of
25 Q. Do you agree with the statement that Chainlink | 25 1984.
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2 when you signed this? 2 A. I don't know,

3 A. At their office an Chennault Beach Road. 3 Q. Who would know?

4 Q. And Scott Stremg was there when you aigned? 4 A. I don't remember. Let's put it that way.

5 A. No. 5 I --1I don't remember.

6 Q. He had previously purchased under a separate [ Q. Were you represented by an attorney at the

7 contract) is that right? 7 time that you formed JRS Enterprises?

8 A. To my knowledge, yes. 8 A. Yes. ’

9 Q. Was Derek Smith a part of any of those 9 Q. What papers were prepared in relaticnship to
10 conversations? 10 the creation of JKS Enterprises?

11 A. No. 1 A. I did not bring those. They must be at my
12 Q. This agreement of purchase of sale is between 12 office, or they're at the attormey's office.
13 you persanally and Chainlink Specialties, correct? 13 Q. What attormey?
14 A. Yes. 14 A. Cole & Gilday.
15 Q. JKRS Enterpriges did not exist at the time, 15 Q. Cole & Gllday was the attorney who represented
16 correct? 16 you at the time that you formed JKS Enterprises?

17 A. No. 17 A. Yes.

18 Q. JRS Enterprises was created in 1994? 18 Q. Did you ask him for any documents related to
19 A. Yes. 19 your rights to use Econamy Fence Center?
20 Q. Under what document did you, Jerry | 20 A. I don't remember if I asked him or not.
21 Sturlaugson, transfer your rights to use the name |21 Q. When was the last time you aspoke with him?
22 Econamy Fence Center to JKS Enterprises? 22 A. About this particular --
23 A. I don't follow the question. 23 MR. FEIL: The question is just when was
24 Q. Do you believe that JRS Enterprises has the 24 the last time you spoke with him.

25 right to use the name Econamy Fence Center? 25 A. 2013,

Page 15 T Page 17

1 A. Yes. 1 Q. (By Mr., Netterfield) And did you talk to him
2 Q. How did it acquire those rights? 2 about this trademark issue?

3 MR. FEIL: I'm just going to object to 3 MR, FEIL: Objection. That invades --
4 the degree it calls for a legal conclusion. 4 abjection on the basis of attorney-client privilege.

5 The witness may answer as he understands it. 5 And based on the attorney-client privilege, I
6 A. Because we had been doing business prior to 6 instruct my client not to answer that question.

7 that as Economy Fence Center. 7 Q. (By Mr, Netterfield) Have you requested any

8 Q. (By Mr, Netterfield) Who had? 8 documents fram him or his office related to this

9 <A, TIhad. 9 trademark litigatiom?

10 Q. You, Jerry Sturlaugson, had? | 10 A. Repeat the question, please.

11 A. Yes. |11 Q. Have you asked him or his office for any

12 Q. Right. 8o Jerry Sturlaugson purchased the | 12 documents related to this trademark litigation?

13 right to use whatever this cantract gives you, correct? |13 MR. FEIL: I'm going to cbject to that
14 A. Correct. 14 question again on the basis of attorney-client
15 Q. And then now you're operating as JRS 15 privilege. I would not cbject to a question that would
16 Enterprises? 16 ask him if he received documents.

17 A. D/b/a Economy Fence Center. L 17 And I will instruct the witness not to answer
18 Q. Right. So my question to you is when JKS 18 a question concerning a privileged commnication.

19 Enterprises bagan doing business as Econamy Fence 19 Q. (By Mr. Netterfield) Have you made any
20 Center and/or Economy Fence Center of Mount Vernon, was | 20 attempt to acquire any documents related to the
21 there a document that transferred rights fram Jerzy 21 formation of JKS Enterprises or the transfer of any
22 Sturlaugson to JKS Enterprises? 22 rights from Jerry Sturlaugsen to JKS Enterprises from
23 A. I don't know. 23 any persom?
24 Q. Did you prepare any sort of asset purchase and J 24 A. I don't know.
25 sale agreement to transfer title of any assets fram 25 Q. You don't know whether you tried --
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1 A. I dm't remember if I trled or not. 1 Q. Have you had any conversations with pecple at ||
2 Q. You have no memory of trying to get documents 2 PFence Systqu‘ Northwest with regard to the trade name?
3 related to that transaction? 3 A. No.

4 A. No, I do not remember. 4 Q. Are you aware of any correspondence between

5 Q. Okay. To the best of your knowledge today, 5 anyone at Fence Systems Northwest and anycne at JKS

6 there ig no document that transfers the right to use 6 Enterprises regarding the trade name, other than

7 the trade name Economy Fence Center fram Jerry 7 betwsen the lawyers? ‘ i

8 Sturlaugson to JK9 Enterprises, correct? 8 A. Not that I'm aware of, no.

9 MR. FEIL: Objection, asked and 9 Q. Do you believe that Derek Smith knew anything
10 answered. 10 about the terms of your contract, a copy of which is in
1 The witness may go ahead and answer the 11 front of you ag Exhibit 10, prior to this litigatiom?
12 question, if he understands it. 12 MR, FEIL: Objection, lack of
13 A. I don't understand the question, 13 foundation.

14 MR. NETTERFIELD: Can you read it back, 14 The witness may answer.

15 please. 15 A. Re -- say the question again, please.

16 (Reporter read back as requested.) 16 Q. (By Mr. Netterfisld) I'll ask it differently.

17 A. I don't know if there is a document or not. 17 Do you believe that Derek Smith or anmy officer of Femce

18 If there is, my other attormey has it, which is Cole & 18 Systems Northwest kmew the terms of Exhibit 10 prior to

19 Gilday. 19 20097

20 Q. (By Mr. Netterfleld) And my question 20 MR. FEIL: Objection, lack of

21 gpecifically is, as you sit here today, you don't know 21 foundation, calls for speculation.

22 of any such document, correct? 22 You may go ahead and answer.

23 A. Idon't know if there is a document or not, 23 A. To my knowledge, I don't know. I don't know

24 yes. 24 if they knew about this document or not.

25 Q. Yes, you don't know? 25 Q. (By Mr. Netterfield) Do you have any reason
Page 19 ' FageT

1 A. I don't know. 1 to believe that they did?

2 Q. Okay., And you have made no effort to try to 2 A. No.

3 find one, correct? 3 Q. Do you believe that Derek Smith was lying when

4 A. I didn't know that I had to. 4 he said that he did not know the terms of that

5 Q. You made no effort to try to find one, § contract, which is BExhibit 10?

6 correct? [ MR. FEIL: Objection, lack of

7 A. No, I have not. 7 foundation, calls for speculation.

8 Q. Are you aware of any document that transferred 8 You may answer.

9 any rights of any kind from Jerry Sturlaugson to JKS 9 A. I don't know if he was lying or not because I
10 Enterprises? 10 don't know what he saw.

11 A, I'mnot aware of any, no. 11 Q. (By Mr, Netterfield) You have no idea what he
12 Q. And if they existed, they would be with this 12 saw?

13 attorney? 13 A. No.

1 A, Yes. 1 0. And you have no idsa what he knows?

15 Q. And his office is where? 15 A. ALl I know is if he got the same documents I
16 A, Stanwood. 16 got. That's all I know.

17 Q. Have you ever had a persanal conversation with | 17 " Q. You don't know whether he got the same

18 Derek Smith? 18 documents as you did; is that right?

19 A. No. 19 A, Yes.

20 Q. Have you ever exchanged any kind of written Q. Well, do you know when Chainlink Specialties
21 correspondence with Darek Smith? 21 started using the trade name Econcmy Fence Center?

22 A. No, I have not. 22 A, About 1981.

23 Q. Have you had a canversation with anyone'at 3 Q. Do you know what kind of business -- what kind
24 Fence Systams Northwest? 24 of work they were doing in 19817

25 A. Oh, yeah, I've talked to people there. 25 A. Fence sales and installations.
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A, Yes.
Q. Do you know whether they did work cn federal
installstions at that time?
A. Yes.
. You believe they did?
Um-~-hum,
Yes?
I believe they did.
. Yes. And you belleve that they did work an
tribal lands around that time?
A. Yes, I believe they did.
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Q. And do you believe that thsy sold product out
of state at that tima?

A. That, I don't know,

Q. Okay. And do you belleve that they purchased
materials fram out of state at that time?

A. That, I don't know either.

Q. You have no reason to doubt that they did?

A. No. I

i
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Q. You have no reason to believe that they did
not do business out of state at that time, do you?
A. No.
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Q. Do you believe that FPence Systems Northwest's
uge of the trade name Economy Pence Center creates

Page 23
confusion in the marketplace?

MR. FEIL: Objection, calls for a legal
conclusion. Also object to "believe" rather than
asking the witness for facts.

You can answer the question to the best of
your understanding as a nonlawyer.

A. Best of my knowledge, no, there's no
confusion.

Q. (By Mr. Netterfield)
circumstances of confusion between JKS Enterprises or
the d/b/a or the sole proprietorship of Jerry
Sturlaugson, on the one hand, and Econamy Fence Center,
Fence Systems Northwest on the othexr?

A. There may be,

Q. Are you aware of any?

A. No.

Q. So, as you sit here today, you do not know of
any time when anyons has been confused between your
business and Mr. Smith's business; is that right?

A. I'm sure there is, and I believe that there
probably is a confusion, but on the same token, there

Are you aware of any

is a confusion between his company and my company in
Mount Vermon.

Q. My question is what are the circumstances --
tell me what are the occasions when there has been

W @ NNV e W N M

P = T~ I~ R R R )
W ® a3 o W N PO

20

(V-SRI R Y B S PR -

10

Page 24 |

MR. FEIL: Just, excuse me, to clarify,
you mean, going in either direction?

MR. NETTERFIELD: Yes.

MR. FEIL: Okay.

A. Customers maybe think that they're dealing
with one store and not the other or vice versa,

Q. (By Mr, Netterfield) You sald *maybe®"?

A, Yes.

Q. No, I'm agking for specific circumstances when
there has been confusicn.

A. No.

Q. You're not aware of any specific situatians
where thare has bean confusion between your compamy and
Mr, Smith's campany because of the name Economy Fence
Center, correct?

A. Let me rephrase that. Yes, there are -- I do
know of a couple occasions.,

Q. What are they?

A. Well, one of them was a job that we did in
Lake Stevens that she had called us -- our number. I
went and made the estimate, sold the job. She wanted
to know when we could do it. I told her that by the
time the crew got loaded up out of the store in Mount
Vernon, that they'd be down here in a certain amount of

B Page 25
time. And she said okay. We did the jab. We got paid

for the job. And then she called us back to give her
another bid for another location on the same jaob.

Q. And vhen did that happen?

A. March, I believe it was, or May of 2012.

Q. All right. What other circumstances are you
aware of where there has been canfusion?

A. Just recently, there was a gentleman that
called for a quote on a job. There, again, too calling
And
when I got to the location, it was a vinyl fence, and I
told him we could not match this. I don't believe that
we did this job. And so I never gave him a quote.

my number in Mount Vernon -- or my Everett number.

Therefore, he then turmed and called Derek's company.

Q. And did that happen in the last two years?

A. Yes.

Q. What other circumstances are you aware of
where there has been confusion?

A. He did a job in Mount Vernon that the
contractor thought he was calling us and called him.
He did the job. And this was in about 2008, I believe
it was, 2009.

Q. And what was that project?

A. I don't recall the name, but it was for
Chaffey homes. We had done a lot of work for Chaffey
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Page 26 R I Page 28 |
homes in the Mount Vermon area. 1 purchase, It states Fhat in's between Scott Strong and
Q. Okay. What other circumstances? 2 Chainlink Specialties Fence Co., Inc. And it states at
A. Tesoro Industries, he did a job there. And I 3 the bottem that "This document is submitted in good
had been working with Tesoro for about two years on 4 falth this-13th day of January 1984." Do you see that?
this project. 5 A. Yes.,
Q. When did that happen? 6 Q. And it's signed by Scott Strong and Dennis
A. Rbout 2010. 7 McElrath. Do you gee that?
Q. What other circumstances? 8 A, Yes.
A. Off the top of my head, I can't recall. 9 Q. Do you have any reascn to believe that this is
Q. What documents would you lock at to refresh 10 not the contract whereby Scott Strong purchased certain
your recollection? .11 rights from Chainlink Speclalties?
MR. FEIL: Hold on a moment. Could you 12 MR. FEIL: I'm going to cbject to the
tag where we are in this in case I want to come back. 13 degree to which it calls for a legal conclusion.
Thank you. 14 The witness may answer to the best of his
A. BAsk the question, please. 15 understanding as a nonlawyer.
Q. (By Mr, Netterfield) Are there anmy documents 16 A. To my knowledge, this is the agreement that
that you could review to refresh your recollection 17 Scott had with Demnis McElrath.
about circumstances where there has been confusion 18 Q. (By Mr, Netterfield) And do you have any
between your carmpany and Mr. Smith's? 19 reason to believe that it was not signed on or about
A. There may be. 20 January 13th of 19847
Q. What documents would you look at? 21 A. No.
A. Estimates. 22 Q. And January 13th of 1984 is prior to February
Q. Where would those estimates be located? 23 of 1984, is it not?
A. In my office. 24 A. Yes.
Q. Did you produce those estimates in respomse to | 25 (Deposition Exhibit 24 was marked for
h Page 27 B o _PageT
the discovery requests that we propounded to you in 1 identification.)
this case? 2 MR, FEIL: Say this off the record.
A. I don't recall that you asked for estimate 3 (Discussion off the record.)
forma., 4 Q. (By Mr. Netterfield) I'll represent to you
MR. FEIL: I'm -- answer his -- answer 5 that thig is a Petitian for Cancellation which your
the question. 6 attorney filed with the United States Patent and
Q. (By Mr, Netterfield) My question -- 7 Trademark Office in this action. Take a mament,
MR, FEIL: Would you reask the question. 8 please, review the document, and tell me whether you
(Reporter read back as requested.) 9 recognize it,
A. No: 10 A. Yes, I do recognize it.
Q. (By Mr. Netterfield) What file are they in? 11 Q. Did you review it before it was filed?
A. My estimate file. 12 A. Yes.
Q. And you would need to review your entire 13 Q. Do you believe that everything in it is true
estimate file to see if there were clrcumstances of 14 and accurate?
confusion? 15 A. To my knowledge --
A. Yes. 16 MR. FEIL: I'm going to -- excuse me. I
Q. How big is that file? 17 dbject to that question. Just looking for something --
A. Five years' worth prabably. 18 I'm going to abject to that question on the basis of
Q. It only goes back five years? | 19 allegations made on information and belief.
A. Yes. 20 You may answer the question as asked.
Q. What happened to the earlier anes? 21 A. To my knowledge, yes.
A. Probably destroyed them. 22 Q. (By Mr. Netterfield) Directing your attention
Q. This was previcusly marked as Exhibit 8. I'll : 23 to paragraph 5 on page 2, it states, "Petiticner is
repragent to you that Mr, Smith testified this is -- or I 24 successor in interest to the rights of Jerry
I'll represent to you that it 1s called an offer of 25 Sturlaugson under an agreement of purchase of sale with
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1 Chainlink Spacialties Pence Co., Inc.," parem, 1
2 "Chainlink Fence,® closed paren, "signed on February 2
3 2nd, 1964." Do you believe that to be a true and 3
4 accurate statement? 4
5 A. Yes. 5
6 Q. What is your factual basis for your contention 6
7 that petiticner JKS Enterprises is a successor in 7
B interest to the rights of Jerry Sturlaugsom? 8
9 MR, FEIL: I'm going to object to that ] 9

10 to the degree it calls for a legal conclusion. 10
11 The witness may answer to the best of his 11
12 knowledge as a nonlawyer. 12
13 B, Because we were doing business with -- as 13
14 Economy Fence and we just changed it to a corporatian, 14
15 Q. (By Mr. Netterfield) Do you understand JKS to | 15
16 be a separate legal entity than you, Jerry Sturlaugsom? | 16
17 A. Yes. 17
18 Q. Which is why you formed it, correct? 18
19 A. Correct, 19
20 Q. Because you didn't want the liabilitles of the | 20
21 company to come back on you perscmally? 21
22 MR. FEIL: Objection, calls for a legal 22
23 conclusion, lack of foundation. 23
24 The witness may answer. 24
25 A. Yes. 25

Page 31

1 Q. (By Mr. Netterfield) But to the best of your 1
2 knowledge, you've made no effort to document any 2
3 transfer of rights fram you peracnally to JKS 3
4 Enterprises, correct? | 4

5 MR. FEIL: Objection, calls for a legal | 5

6 conclusion, asked and answered earlier, and misstates 6

7 witness's earlier testimony. 7

8 You may answer. 8

9 A. Could you ask the question again, please. 9
10 (Reporter read back as requested.) 10
11 MR. FEIL; Same objection. 11
12 A. As far as my knowledge, no. 12
13 Q. (By Mr, Netterfield) Directing your attention |13
14 to paragraph 6§, Oh -- 14
15 MR, FEIL: Could I just ask a favor? Do |15
16 you have an extra highlighter? 16
17 (Discussion off the record.) 17
18 Q. (By Mr. Netterfield) Do you understand this 18
19 to be your complaint -- this document, paragraph 24 -- | 19
20 or Exhibit 24, your petitian? It's -- I'm sorxy, 20
21 Exhibit 24, do you undarstand Exhibit 24 to be your |21
22 petition in this matter? | 22
23 A. Yes. | 23
24 Q. Do you understand paragraph 5 to be an | 24
25 allegation within your petition? | 25

Page 32

A. Yes.

Q. And you did nothing prior to this deposition
to familiarize yourself with the factual basis for this
allegation, correct?

MR. FEIL: Objection -- ch -- cbjection,
lack of foundation, speculative, and ambiguous.

You may answer, if you understand the
question.

A. I don't quite understand the question.

Q. (By Mr, Netterfield) You did not do anything
to further your understanding to make sure that you had
a camplete understanding of the factual basis for this
allegaticn in paragraph 5 before caming here today,
correct?

MR. FEIL: Objection, lack of
foundation, ambiguous, particularly ambiguous as to
whether "you" is the entity or the individual.

You may go ahead and answer.

A. Just because of the purchase agreement that I
had with chainlink Specialties to use the name Economy
Fence is all that I've been going by.

Q. (By Mr, Netterfield) And in preparation for
this deposition today, you did not do anything to
further your Jmowledge or understanding of that lasue;
is that right?

Page 33
A. No.

Q. That is not right, or it is right?

A, I didn't do anything -- any more than what I
already have.

Q. What you -- what you already knew?

A. Correct.

Q. Okay. Drawing your attention to paragraph 6.
It gtates, "Upon informaticn and belief, respondent and
its predecessor in interest have been aware of
petitioner's purchase agreament from on or about the
date it was signed up to the present." Did I read that
correctly?

A, Yes.

Q. Respondent is Econamy -- 1s Fence Systems
Northwest?

A. Yes.

Q. And it is your allegation that my client was
aware of your purchase and sale agreement fram the time
it was signed until now, correct?

A. I don't know if North -- Fence Systems
Northwest knew of my purchase agreement.

Q. So you belleve Scott Strong knew of your
purchase and sale agreement?

A. Yes,

Q. But you have no idea whether Derek Smith or

YAMAGUCHI OBIEN MANGIO

800.831.6973 206.622.6875
productlon@yomreporting.com
www.yomreporting.com

court raporting, video and videoconferancing




JERRY STURLAUGSON; July 18, 2014

34.37

\omqa\mhwnl-ll

ORI R e O N S S S R B TR~ I S o
[ B~ R N S R S O R = B N CAE K P X =

O @ ~ G N e W N

PO O R N A L~ L L i < =
Q& W NP O o @~ Ul e Ww N E o

B B - - - _Page34[
anycne at Fence Systems Northwest imew about your

Page 36
Bpeculation, asks for Deliel, no founpaticn establ[snmed" |

purchage agreement? 2 as to knowledge, and ambiguous.

A. Of the purchase agreement, no, I do not know. 3 You may answer the question, if you understand

Q. So this statemant that respondent and its 4 it
predecessor have been aware of petitioner's purchase 5 A. I believe probably aroind 19685, '86.
agreement from on or about the date it was signed up to 6 0. (By Mr, Netterfield) On what basis do you
the present 1s not a true statemant, correct? | 7 have that belief?

MR, FEIL: Objection, misstates the 8 A. Seeing it on their trucks.
allegation, misstates prior testimony. 9 Q. And you previcusly testified, I believe, that
Go ahead. You may answer. 10 the name Econcmy Fence Center was first used in the

A. To my knowledge, no, I don't know. 11 marketplace around 1981; is that right?

Q. (By Mr, Netterfield) Okay. So, to the best 12 A, Yes.
of your knowledge, respondent did not know about your 13 Q. Paragraph 15 states, “Respandent's marks® --
purchase and sale agreement? 14 and I'll represent to you that earlier that references

MR. FEIL: Objection, asked and 15 the name Econamy Fence Center and the name, plus design
answered. Witness stated that he did not kmow. I 16 that are subject to the litigatiom here today. Do you
believe thie is oppressive to the witness to be asking 17 understand what I mean?
the same question to try to get him to change his 18 A. No.
answer. 19 Q. There are two marks in this litigatiam.

You may answer. 20 There's the name Econamy Fence Center, and there's the

A. I knew that he knew that we were there, but as |21 1logo -- the name, plus deaign. Those are the two
far as the purchase agreement, no, I don't know that he |22 marks. Do you understand that?
knew anything about the purchase agreement. 23 A. Yes.

Q. (By Mr. Netterfield) Okay. So that is a 24 Q. Okay. And paragraph 15 says, “"Respondent's
falge statement. 25 marks were not used in commerce by respondent as early

Page 35 Page 37

MR. FEIL: Objection. Objection to 1 as the dates stated in the applications® -- it goes cm.
client -- to counsel testifying. Objection to the 2 But do you see what I read there?
misstatement of the witness's testimony. And I believe 3 A. Um-hum.
that that statement on the record is thoroughly 4 Q. Did I read that properly?
improper for a deposition. 5 A. Yes.

Q. (By Mr. Netterfield) Directing your attention 6 Q. Is that a true statement?
to page 5. On what date do you belleve that the Fence 7 MR. FEIL: Objection, calls for a legal
Systems Northwest logo was first used in commerce? 8 conclusion,

MR, FEIL: Objection -- I'm going to 9 Witness may answer to the extent he
abject to the question based on the -- asks for a legal | 10 understands the terminology as a nonlawyer.
conclusion as to first use, first use in commerce. 11 A. What do you mean by "commerce"?

I'11 object on the basis of foundation as well. 12 Q. (By Mr, Netterfield) Do you understand
The witness may answer to his understanding as | 13 vhether -- do you believe it was used in the
a nonlawyer, if he understands the question. 14 marketplace?

A, Can you repeat the question, please. 15 A. Yes.

Q. (By Mr, Netterfield) Do you know what the -- 16 Q. And you earlier testified that that included
do you know what ths Econamy Fence Center -- Fence 17 federal installations and Indian reservations, correct?
Systems Northwest logo looks like? 18 MR. FEIL: Objection, misstates client's

A. I know what they both lock like, yes. 19 earlier testimony. Objection to the word "it" as

Q. Do you know what the Fence Systems Northwest, 20 inconsistent with prior questions.

Econany Fence Center logo looks 1like? 21 You can answer, if you understand the

A, Yes. 22 question.

Q. Okay. When do you believe it was first used 23 A. I don't know if they did all those tribals and
in the marketplace? 24 whatever. I don't know what their books did or what

MR, FEIL: Objection, calls for 25 jobs they did.
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1 A. Yes. 1 reference to page 7, because there is nothing in the
2 Q. (By Mr. Netterfield) Just so I'm clear, you 2 question that actually -- actually references anything
3 agree that respondent's marks were being used as of 3 onpage 7. So ambiguous and a false assumption.
4 March 2008, corvect? 4 Do you understand the questian?
5 MR. FEIL: Objection on the basis of 5 THE WITNESS: No, I don't.
6 legal conclusion. 6 Q. (By Mr, Netterfleld) Do you believe that my
7 You may answer, 7 client lied in his trademark applications that were
8 A. Yes. 8 filed in 20087
9 Q. (By Mr. Netterfield) And do you have any 9 MR. FEIL: Objection, lack of
10 reasom to believe that they were not being used in 10 foundation.
11 interstate ccomerce? 11 You may answer.
12 A. I don't have any idea whether they were or 12 A. No.
13 not. 13 Q. (By Mr. Netterfield) Do you believe that my
14 Q. Okay. Fence Systems Northwest has used the 14 client made false statemants in his trademark
15 name Econamy Fence Center continucusly since at least 15 applications filed in 2008?
16 1993; ism't that right? 16 MR. FEIL: Lack of foundation.
17 MR. FEIL: Objection, calls for a legal 17 Witness may answer.
18 conclusion. | 18 A. I don't know whether he made false statements
19 Witness may answer to his understanding as a | 19 _or not.
20 nonlawyer. 20 Q. (By Mr. Netterfield) Directing your attention
21 A. From 1993, I'm -- I don't believe go. I don't |21 to paragraph 7 -- I mean, to page 7, paragraph 27 --
22 believe Fence Systems Northwest was in existence in 22 26. It states, "Respandent knew that these statements
23 1993, 23 were false.® Did I read that correctly?
24 Q. (By Mr. Netterfield) Very good. Let me 24 A. Yes.
25 restate it, 2003, Fence Systems Northwest has used 25 Q. And respondent is my client Fence Systems
Page 47 Page 49
1 Econamy Fence Center consistently since 2003; ian't 1 Northwest?
2 that right? 2 A. Yes, he is.
3 MR, FEIL: Same objection. 3 Q. And you have alleged in your petition that
4 A. To my knowledge, yes. 4 my -- respondent knew that certain statements were
5 Q. (By Mr. Netterfield) And before that, Scott 5 false, correct?
6 Strong as Fence -- as Econamy Fence Center, Inc., used 6 A. Certain statements, yes.
7 that name comsigtently since 1984, Is that right? 7 Q. Yeah, What were those statements that he knew
8 MR, FEIL: Objection, calls for a legal 8 were false?
9 conclusion. 9 MR. FEIL: Objection, calls for
10 You may answer as a nonlawyer. 10 speculation.
11 A. As far as I know, yes. 11 But witness may answer -- or lack of
12 Q. (By Mr. Netterfield) OCkay. And the logo 12 foundation.
13 for -- vhich is the mark -- the seccnd mark in this 13 Answer.
14 case -- that has been used consistently since 1985 -- 14 A. He stated that he didn't know that there was
15 continuously since 1985, correct? 15 any other companies in -- with that name.
16 MR. FEIL: Objection, calls for a legal 16 Q. (By Mr, Netterfield) What name?
17 conclusion, 17 A. Ecanomy Fence Center.
18 You may answer as his understanding as a | 18 Q. And on what basis do you believe he Jmew there
19 nonlawyer. 19 was another company with the -- using the neame Econamy
20 A. Yes. 20 Fence Center?
21 Q. (By Mr. Netterfield) Okay. That would 21 A, Because I had been in existence since '84 and
22 be . . . Directing your attention to paragraph -- to 22 he worked for Scott Strong in '85. And the people that
23 page 7. Do you believe that my client lied in its 23 we purchase supplies from would be delivering materials
24 application for trademark? 24 to both of us. And he saw that -- when he unloaded the
25 MR. FEIL: I'm going to object to the 25 truck, that he saw that there was other -- another
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Economy Fence. And 8o, theretore, he knew that _1%50 1
there. 2
Q. And how do you know what was -- that he saw 3
what was unloaded from the truck? 4
A. Because he had the paperwork and he took it 5
into the office and they said this wasn't ours. 6
Q. When did this happen? 7
A, ‘'85-ish, '86. 8
Q. Scott Strong? 9
A. When Scott owned the company, yes, 10
Q. Scott was the one who came into the office 11
that day? 12
A. No, Derek. 13
Q. Derek? 14
A. Yes. 15
Q. Okay. Came into the office where? 16
A. At Economy Fence Center on Airport Road in 17
Everett when he was unloading supplies off the trucks. 18
Q. And how do you know this? 19
A. From the gal that worked in the office. 20
0. What gal is that? yil
A. Janice Snyder. 22
Q. And what did she tell you? 23
A. That he knew that we were in existence. 24
Q. And when did she tell you this? 25

Page 52

That's about it. Wnat elae?
That's it.
That's all?
Yeah.
You just said he's suing over the name?

A. Yeah. And then we talked about other things
ag far as our lives, you know, what we've been doing

©» 0o » o

the last 15 years or whatever.

Q. What other converaations have you had with Ms,
Smyder regarding the trademark --

A. None.

Q. -- trademark litigation?

A. None.

Q. When did she tell you that Mr. Smith unloaded
materials from the truck and went into the office on

Mrport Road?

A. Vhen did she tell me this?

Q. Yeah.

A. When I talked to her two weeks ago.

Q. Did you ask her a questian that elicited that
rasponge?

Rh. No.

Q. Just, hi, Janice, and then she sald, ch, by
the way, Derek Smith unloaded stuff fram the truck and
brought it into the office?

Page 51

Page 53

A. Over a period of years, since '85 to 2013, I 1 A. We were talking about Scott, how he's doing
keep in caontact with her. 2 well with his new job, and that Derek bought the

Q. When was the last time you talked to her? 3 company. And that's all that was said. 2nd then he

A. BRbout two weeks ago. 4 said, oh, that he had worked there in '85 and he was a

Q. Did you talk to her about this case? [ 5 yard individual.

A. Yes. 6 Q. Okay. And what else?

Q. And what did you say? 7 A. That's about it.

A. Just told her what was happening. 8 Q. Well, that's what you told me a minute ago

Q. and what did you tell her was happening? 9 before you just told me what you just told me now. You

A. That he was suing over the name. 10 sald before that was it, but now you just told us

Q. That he was suing over the nama? 11 something new.

A. Yeah, 12 MR. FEIL: Objection --

. You told Janice Snyder that my client had 13 Q. (By Mr, Netterfield) So what else is there?

filed a lawsult against you? 14 MR, FEIL: Objection, mischaracterizes

A. Yeah, the cease and desist from using the name | 15 the witness's testimony. The questioner is testifying.
Economy Fence. 16 If the witness understands the question, he

Q. Do you understand that you're the ane who 17 can answer.
filed this lawsuit, not Mr. Smith? 18 A, None,

A. Well, he sent the paperwork to me first to 19 Q. (By Mr. Netterfield) Do you have any other
cease and desist of using the name. 20 factual basis for your contention that my client knew

Q. But you told Janice Snyder that Mr. Smith was 21 that certain atatements ware false?
suing over the name? 22 A. No.

A. That I couldn't use the name any longer, yes. 23 Q. What other statement, other than the presence

Q. Okay. What else did you tell her? 24 of the other campamy, do you cansider to be false?

A. That's about it. I 25 A. I don't follow the question.
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1 Q. (By Mr. Netterfisld) We're dome with that 1 that on many of thege documents, there is a marking

2 ane., This is previously marked as Exhibit 13. I've 2 JRS000 and then three digits. I'll represent to you

3 handed you what's been marked as Exhibit 13. Going 3 that these are documents that we received fram your

4 back four pages -- 4 lawyer and put these numbers on.

5 MR. FEIL: Do you have a copy for me? | 5 So the JKS is samething that signifies that we
6 MR. NETTERFIELD: I didn't bring copies | 6 got that fram your lawyer. Okay? Just so you Jnow

7 of yesterday's. 7 what those are. So, when I ask you about a document,

8 MR. FEIL: Okay. I'll just share with | 8 I'm not referring to the -- to -- the Bates number,

8 Jerry. 9 that's -- that's our mmbering; that's not yours.
10 Q. (By Mr. Netterfield) There is a sign. It 10 But --
11 says, "Econcmy Fence Center Mount Vernon,® has a 11 MR, FEIL: Welcome -- welcome to do
12 contractor license and two phane numbers; is that 12 that, I appreciate your excellent organization. And I
13 right? 13 will find out from you afterwards how you do such good
14 A. Correct. 14 Bates numbering.
15 Q. This is your current sign? 15 Q. {(By Mr. Netterfield) Please look through
16 A. Yes. 16 Exhibit 27 and tell me what these are,
17 Q. This is the sign that you use on fences? 17 A. These are Web site pages.

18 A. Yes. 18 Q. Okay. These are your Web site pages?
19 Q. Where else do you use this sign? 19 A. Yes.
20 A. Advertising. 20 Q. When were these Web site pages created?
21 Q. Advertising how? 21 A. About 2011, I believe.
22 A. Like a skating rink. 22 Q. Okay. Prior to 2011, did you have a Web site?
23 Q. Okay. When did you start using this sign? 23 A. Not that I'm aware of, no.
24 A. About 1985, 'B6. 24 Q. Okay. Oh, I'm sorry, are there amy other
25 Q. Okay, In this -- in this form? 25 pages to your Web site other than shown here?
e Page 67 Pape 69
1 A. In those italicized words, yes. 1 A. No.

2 Q. Yes. And with the words "Mount Vernon®? 2 (Deposition Exhibit 28 was marked for

3 A. Yes. 3 identification.)

4 MR. NETTERFIELD: Okay. I'm going to [} Q. (By Mr. Netterfield) What is Exhibit 287

5 mark that document as its own exhibit. 5 A. That's a Web site that one of the phone

6 (Deposition Exhibit 26 was marked for 6 companies set up for us.

7 identification.) 7 Q. When was that created?

8 MR. FEIL: What nunber is that? 8 A. RAbout the same time.

9 Q. (By Mr, Netterfield) Exhibit 26 is the same 9 Q. Okay. Looking at Exhibits 26, 27, and 28

10 document as 18 in front of you that we were just 10 together, there is a stylized font for the word Econcmy
11 talking about; is that right? 11 and then Fence Center --

12 A. Yes. 12 MR. FEIL: I think he needs --

13 Q. And this is your present sign? 13 Q. (By Mr, Netterfield) -- within a bar. 1It's
14 A. Yes, 14 falrly consistent between the thres. Do you consider
15 Q. And it says, “Economy Pence Center Mount 15 that to be your logo?

16 Vernan"? 16 A. Yes.

17 A. Yes. 17 Q. How did you create that logo?

18 MR, FEIL: I'll want a copy of that 18 A. Between myself and my cousin.

19 before we go just to make sure that I have the right 19 Q. Your cousin who?
20 page. Thanks, 20 A. Gary Countryman.
21 {Deposition Exhibit 27 was marked for 21 Q. Okay. When did you create it?
22 identification.) 22 A. Bhbout '84, '8S.
23 MR. FEIL: So we're up to 27? 23 Q. Why?
24 THE REPORTER: 27. 24 A. Because I wanted my own design.
25 Q. (By Mr. Netterfield) I will represent to you 25 Q. Okay. And do you believe it fairly represents
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1 how you want to represent your coupany? 1 Q. And your business name is Econamy Fence Center
2 A. Yes. 2 of Nount Verncn, correct?
3 Q. Do you believe this logo has become disdm 3 A. Yes.
4 in the marketplace? 4 Q. And this is a publicly availsble document that
5 A, Yes. 5 amyone between 1984 and 1983 -- 1993 can go and look up
6 Q. Do you belleve pecple understand that when 6 your business name, correct?
7 they see this logo, they're dealing with you, your 7 A. Yes.
8 company? 8 (Deposition Exhibit 31 was marked for
9 A. Yes. 9 identification.)
.10 (Deposition Exhibit 29 was marked for 10 Q. (By Mr. Netterfield) Do you recognize
11 identification.) 11 Exhibit 317
12 Q. (By Mr, Netterfield) Do you recognize |, 12 A, Yes.
13 Exhibit 29? 13 Q. What is 1t?
14 A, Yes. 14 A. Business license for the City of Snohomish.
15 Q. Wwhat is 1t? 15 Q. Your business license?
16 A. It's a Pence Systems Northwest logo for 16 A. Yes.
17 Economy Fence. 17 Q. And it is issued to Economy Fence Center of
18 Q. Which has been in use since roughly 1985; is 18 Mount Vernon?
19 that right? 19 A. Yes.
20 A. To my knowledge, yes. 20 Q. It says the issue date is January of 2014; ia
21 Q. Do you belleve that in the marketplace when 21 that right?
22 people see this logo Exhibit 29 they understand that 22 A. Yes.
23 they're dealing with Fence Systems Northwest? 23 Q. Had you previocusly used the name Econamy Fence
24 A. Yes. 24 Center of Mount Vernon in Snohamieh?
25 Q. Do you believe that in the marketplace, people | 25 A. Yes,
o Page 71| Page 73
1 recognize the distinction between your logo as 1 Q. Why did you use the name Econamy Fence Center
2 reflected an Exhibit 28 and Fence Systems Northwest's 2 of Mount Vernon?
3 logo es represented an Exhibit 297 3 A. Because the State already had a licensee for
4 A. Yes. 4 Economy Fence Center, Inc., and they told us that we
5 Q. And usually in the marketplace, except where 5 had to change the name to something other than just
6 1it's black and white, yours is in blue and Fence 6 Economy Fence.
7 Systems Northwest is in red? 7 Q. The State told you that?
8 A, Yes. 8 A. Yes.
9 Q. And there's really no confusion with regard to 9 Q. What did the City of Snohamish tell you?
10 the logos, 1s there? 10 A. Because we were licensed with the State as
11 A, No. 11 that, that that's what we used.
12 {Deposition Exhibit 30 was marked for 12 Q. Okay. So it's your testimony that you were
13 identification.) 13 required by the State to register yourself in the City
14 Q. (By Mr. Netterfield) I'll represent to you 14 of Snohomish as Economy Fence Center of Mount Vernon?
15 that we recelved this fram your attorney. It's a 15 A. Because that's what the State had on my
16 Washington State Departmant of Revenue State Business 16 license for registration.
17 Records Database Detail. Do you recognize this to be 17 Q. Okay.
18 for your business between 1584 and 19937 18 MR. FEIL: I'll produce this -- that's a
19 MR. FEIL: Excuse me. Just to clarify, 19 bad scanning job.
20 are you talking about the whole page or just -- 20 (Deposition Exhibit 32 was marked for
21 Q. (By Mr. Netterfield) I'm sorry, the top. 21 identification.)
22 A. Yes. 22 Q. (By Mr. Netterfield) I'll represent this came
23 Q. Do you recognize that? And the entity name is |23 fram your lawyer, and I've blown it up to try to see it
24 Sturlaugson, Jerry N. and Kathleen M., correct? 24 as clearly as possible. Looks like it had a dark
25 A. Yes. 25 background, so it's a little bit difficult to read.
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- Pagews | o Paged0]
Enterprises, Inc., d/b/a Economy Fence Center of Moumt | 1 Q. You represented to Dex Madia that you were
Vernan, correct? | 2 doing business as Econamy Fence Center of Mount Vernon,

A, Yes. 3 a division of JKS Enterprises, correct?
Q. You did business in the City of Stanwood as 4 A. Yes.
Bconamy Pence Center of Mount Vernon in 2002, correct? 5 Q. Going to the next page. Halfway down the page
A, Yes. 6 on the left, there's same handwriting that says "your
Q. And have consistently dome 8o since then? 7 ad,® with an arrow pointed to a box. Do you see that
A, Yes. 8 writing?
Q. Do you advertise in the Yellow Pages? 9 A. Yes.
A. Yes, 10 Q. Do you know whose writing that is?
Q. In several markets? 1 A. No, I do not.
A. Yes. | 12 Q. Do you have any reason to believe that would
Q. With several different advertisers? |13 mot be from Dex Msdla fram your account rep or whoever
A, Yes. 14 you were dealing with in re-upping your -- your
(Deposition Exhibit 36 was marked for 15 advertising?
identification.) 16 A. I don't have any reason to believe it is not.
MR. FEIL: Do you have a copy? Thanks. 17 Q. Okay. And right beside that arrow, there iz a
Q. (By Mr. Netterfield) Exhibit 36 we received 18 bax, and it says, "Econamy Fence Center of Mount
fram your attorney. It's an imvoice fram MacGregor 19 Vernon, a division of JKS Enterprises, Inc.," correct?
Publishing dated December 22nd, 2004. The address on 20 A. Yes.
it 1s Econcmy Fence Center, dash, MT V. Do you see 21 Q. And it has your license mmber?
that? 22 A. Yes.
A, Yes. 23 Q. And your phone numbera?
Q. Did the State or the City or MacGregor require | 24 A. Correct.
you to put MT V on there? 25 Q. All right. You advertised in Dex on-line in
B Page 79 Page 81
A. No. | 1 2005 as Economy Fence Center of Mount Vernon, a
Q. Going to the next page. It's a copy of a 2 division of JKS Enterprises, correct?
check stub, 17070, and it reflects JKS Enterprises 3 A, Yes.
d/b/a Econcery Fence Center of Mount Vernon for a check ‘ 4 Q. Did the State of Washington require you to
dated December 28, 2004. 1Is that right? | 5 advertise that way?
A. Yes. | 6 A. No.
Q. And that's fram your cempany? 7 Q. Directly above it, there's another box, and in
A. Yes. 8 that, it has Economy Fence Center with the logo used by
Q. Economy Fence Center of Mount Vermon, correct? 9 my client. Do you see that?
MR, FEIL: Wait a minute. Objection. 10 A, Yes, I do,
Ambiguous as to "company," 11 Q. The reasan that you put of Mount Vernon, a
Go ahead. 12 division of JKS Enterprises in this particular Yellow
A. Yes. 13 Pages was to distinguish yourself from my client, is it
(Deposition Exhibit 37 was marked for 14 not?
identification.) 15 A, Yes.
Q. (By Mr, Netterfield) Exhibit 37, Dex Media 16 (Deposition Exhibit 38 was marked for
Advertising Authorization Order fram March of 2006) is 17 ) identification.)
that right? 18 Q. (By Mr. Netterfleld) Exhibit 38 is from --
A. Yes. 19 has a date on it of February 21st, 1995. Do you see
Q. And it is addressed to Econamy Fence Center of |20 that in the top right-hand corner?
Mount Vernon, a division of JKS Enterprises Inc., 21 A. Yes.
correct? 22 Q. And this is for a directory in Bellingham?
A. Yes. 23 A. Yes.
Q. And that 1s your signature below? 24 Q. From OMC? That's a Yellow Pages advertiser;
A. Yes. 25 is that right?
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A. To my knowledge, yes.

Q. Okay. And in the center, it has your logo
Econemy Fence Center -- JKS Enterprises, Inc., d/b/a
Econamy Pence Cemter of Mount Vernan; is that right?

A, Yes.

Q. And you included "of Mount Vernom® in order to
distinguish yourself fram my client?

A, No.

Q. Why did you include Mount Vernon in this
advertisament?

A. Because this was a Bellingham directory and we
were just telling them we were in Mount Vernon,

Q. So you were just simply doing business as

Econamy Fence Center of Mount Vernon?
A. Yes.
(Deposition Exhibit 39 was marked for
identification.)
Q. (By Mr. Netterfield) Looking at Exhibit 39.
This 18 --
MR. FEIL: Can I have my copy, please?
MR, NETTERFIELD: ©h, sorry.
Q. (By Mr. Netterfield) Exhibit 39 is fram
December 1996. Do you see that?
A, Yes.
Q. Por Snohamish County GIE Yellow Pages?

Page 83
A. Yes.

Q. On the second page, in the top right-hand |
quadrant, there is a listing for Economy Fence Center '
of Mount Vernon. Do you see that?

A. Yes.

Q. And it shows Everett, and it has a phome
number?

A. Yes.
Q. That's for -- that's yours?
A. The one that says "of Mount Vernon," yes.

Q. Okay. And directly below that, there is
another listing for Economy Fence Center of Mount
Camano Island, Do you see that?

Yes.

And that has another phone number?
Yes.

Which is yours?

Correct,

Q. So you have two listings in the GIE Yellow
Pages, both of which are Ecanamy Pence Center of Mount
Vernon, cne for Everett and one for Camano Island?

A. Yes.

Q. And because this was Snohamish County, your
reason for "of Mount Vernon® was to distinguish
yourself from my client?

Vernon,

»o >0 >
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A. Yes.

(Deposition Exhibit 40 was marked for
identification.)
(Discussion off the record.)

Q. (By Mr, Netterfield) Exhibit 40 says in
handwriting at the top, "GIEB Everett and vicinity
1993." Do you recognize that handwriting?

A. Yes.

Q. Whose is it?

A. My wife's.

Q. And along the right-hand side and near the
center in large lattering -- large fomt, it says,
"Econony Fence Center,® and it has your address and
phone mmber and a Camano Island phone number. Do you
sea that?

A. Yes.

Q. Then there is below that Ecanomy Fence Center,
Inc., and at that time, that would have been Mr.
Strang's campany; 1s that right?

A, Yes.

Q. And below that, it says, "Econcmy Fence Center
of Mount Vernon, Camano Island,® and it has a different
phone number?

A, Yes,

Q. Why did you advertise both as Ecanomy Fence

Page 85
Center and as Econamy Fence Center of Mount Vernaon in

the same phone book at the same time?
A. I don't remember.
Q. Were you attempting to represent that you had
two different companies?
A. I don't remember.
Q. Do you recall yourself advertising that way in
other circumstances where you had both Econamy Fence
Center and Econamy Fence Center of Mount Vernon in the
same phone book?
In what year?
Any -- anytims,
I don't recall.
Okay,
(Deposition Exhibit 41 was marked for
identification.)
MR, FEIL: Isn't this the same thing?
MR, NETTERFIELD:
same, and I apologize for that.
MR. FEIL: Okay.
MR. NETTERFIELD:

I really don't.

O |2 o =

The first page is the

We'll go to the second
page of 41,

MR. FEIL: Do you want to amend 41 just
to take the first page out -- no -- since it's
duplication and we can just do it as a two pager?
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1 Q. [(By Mr. Netterfleld] Bdhibit 41 Is a two-page | 1 ad of Econamy Fence Center?
2 documant. The top right-hand corner of the firat page 2 A. Yes.
3 shows MacGregor's 2006-2007 Everett and vieinity 3 Q. And, again, you're doing so to distinguish
4 directory. Do you see that? 4 yourself fram my client?
5 A, Yes. 5 A. Yes.
6 Q. And here at the center of the page -- the 6 Q. The second page, center quadrant, middle of
7 center colum, in the bottom third, there's [ 7 the page, Economy Fence Center of Mount Vernocn with the
8 highlighting showing Econcmy Fence Center of Mount 8 Camano Island phone mumber, That's you?
9 Vernon with your phone number? 9 A. Yes.
10 A, Yes. 10 Q. And directly above that, there's Economy Fence
11 Q. That's your advertising? 11 Center of Mount Vernon with an Everett phone number,
12 A. Yes. 12 and that's you?
13 Q. You are doing business as Ecancmy Fence Center | 13 A, Yes.
14 of Mount Vernon, correct? 14 Q. And directly above that, there is Econamy
15 A, Yes. 15 Fence Center, which 1s my client?
16 Q. Directly above it, there's Economy Fence 16 A. Yes.
17 Center cn Marine View Drive in Everett, That's my 17 MR. FEIL: I'm sorry, is there a date on
18 client, correct? 18 this? It looks like it's cut off at the top. I don't
19 A. No, this was Scott's. 19 know whether it was in the original production. It's
20 Q. I'm sorry, that's Scott. 2007 -- 20 hard to tell then who was -- whether it was your client
21 A. Oh, excuse me, it was yours. I'm sorry, yes. 21 or his predecessor too.
22 Q. And you used "of Mount Vernom® in this context | 22 MR. NETTERFIELD: Correct.
23 to distinguish yourself from my client? 23 Q. (By Mr, Netterfield) The naxt page,
24 A. Yes. 24 MacGregor's 2006-2007, bottom third quadramnt -- before
25 Q. The second page is also related to your 25 I -- yeah, let's go with that cne, Next page, Verizon,
Page 87 o W
1 advertising with U.S. West Dex, has a date near the 1 Verizom Yellow Pages, Snchamligh County April 2007.
2 bottam of Octcber 28th, 1999; is that right? 2 Left-hand colum, halfway down, Econamy Fence Center of
3 A. Yes, yes. 3 Mount Vernon?
4 Q. And, again, here you advertise that you're ¢4 A. Yes.
5 doing business as Ecanamy Fence Center of Mount Vernon? 5 Q. Camano Island phone mumber, that's you?
6 A. Yes. 6 A, Yes.
7 {Deposition Exhibit 42 was marked for 7 Q. Directly above that, Econamy Pence Cemter of
8 identification.) 8 Mount Vernom, Everett phome number, that's you?
9 (Discussion off the record.) 9 A. Yes.
10 MR. FEIL: I didn't rip anything. 10 Q. Okay. The next page says, "Verizen, Verizon
1 MR. NETTERFIELD: That's impressive. 11 Yellow Pages, Snchomish County April 2007.® On the
12 Q. (By Mr, Netterfield) Exhibit 42 is a 12 right-hand side near the top, there's my client's ad,
13 miltipage documant with several advertisements. Top of |13 Eccnomy Fence Center, with their logo. Do you see
14 the first page -- or to the left of the first page, 14 that?
15 there is handwriting, *Verizon, Verizon Yellow Pages, 15 A, Yes.
16 Snohomish County April 2006." Again, that's your 16 Q. And you would recognize that to be theira?
17 wife's handwriting? 17 A. Yes.
18 A. Yes. 18 Q. And directly below that has your ad of Economy
19 Q. And on to the right of it, there is the name 19 Fence Center of Mount Vernon, correct?
20 Economy Fence Center of Mount Vernon? 20 A, Yes.
21 A. Yes. 21 Q. And an Everett phone mumber?
22 Q. And it shows an Everett phone mmber, which is | 22 A. Yes.
23 your phane mumber? 23 Q. Next page is Verizon Super Pages, 2000 --
24 A. Yes. 24 looks 1like 2007 -- 2004-2005. Do you see that?
25 Q. And directly above that, there is my client's 25 A. Yes.
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| . Page 90 Page 92
1 Q. Econcmy Fence Center of Mount Vernonm, bold 1 A. At the time when it was LirsC determined was
2 letters on the left, that's you? 2 the Everett number.

3 A. Yes. 3 Q. And what wag that Bverett address?

4 Q. Next page, 2002-2003, Verizom Super Pages 4 A. 4518 - 83rd Avenue Southeast.

5 Snohamish County? 5 Q. And what is at that address?

6 A. Yes. 6 A. My home,

7 Q. A little below halfway down the page, Bconcmy 7 Q. That's your hame -- your persanal home?

8 Pence Center of Nount Vernon with an Everett phone 8 A. When I was -- when I lived there.

9 number, that's you? 9 Q. Do you currently have a closet phone for
10 A. Yes. 10 Everett?
11 Q. And directly above that, that's Economy Fence | 11 A. No, because they're all call forwarding
12 Center with the Mukilteo Speedway address. That would | 12 numbers now.
13 be Scott? 13 Q. Okay. We're locking at the MacGregor Yellow
14 A, Yes. 14 Book for 2013-2014, which 1s the first page of 43.
15 Q. And back in 2002-2003, you're distinguishing 15 That's falrly recent, iem't it?
16 yourself from Scott by the use of "of Mount Vernon®? 16 A. Yes.
17 A. Yes. 17 Q. And that has the closet phocne?
18 Q. And to the best of your knowledge, it was 18 A. Yes.
19 fairly effective because there wasn't much confusicn 19 Q. Is that to give the impression that you have
20 back in 2002, 2003, was there? 20 an office or you have a yard or same sort of presence
21 A. None that I'm aware of. 21 on Camano Ipland?
22 (Deposition Exhibit 43 was marked for 22 A. I have no idea why the telephone company put
23 identification.) 23 the address in there.
24 Q. (By Mr. Netterfield) MacGregor Yellow Pages 24 Q. You gave them an address though?
25 North Sncho -- can you read that? 25 A. At the time that it was. And we could not get

Page 91 m

1 A. Snohomish County. 1 the numbers out of the phone book as far as addresses.
2 Q. Okay. 2013-2014, so fairly recently. Down in 2 They just would not do it. We tried to for years.

3 the bottom right-hand corner, it says Econamy Fence 3 Q. Looking at the third page of MacGregor Yellow
4 Center of Mount Vernon. It has an address in Camano 4 Book North Snohemish County 2011-2012, It has Econamy
5 Island; is that right? § Fence Center of Mount Vernon about a third --

6 A. Yes. 6 two-thirds of the way down the page. Do you see that?
7 Q. And what is that address, 79 North Lake Grove 7 A. The one that says Camano Island?

8 Road, Camano Island? 8 Q. Yes,

9 A. Back in the day of this, they didn't have like 9 A. Yes.

10 a call forwarding -- call forwarding numbers, so they 10 Q. And has the phone number?

11 had what they called a closet phone. There was no 11 A. Yes.

12 phone in a home or anything. That's just what the | 12 Q. And it has the same phane number as the £irst
13 phone companies determined it. And in order to have a 13 page?

14 phone on the island, you had to have a closet phone. 14 A. Yes.

15 And that's what this is. That was one of my employee's |15 Q. But it does not have a closet address. It

16 homes at the time, 16 eimply has Camano Island?
17 Q. 79 North Lake Grove Road, Camano Island? 17 A. Yes,

18 A, Yes. 18 Q. And the same 1s true on the next page.

19 Q. So there really is no office for Economy Fence | 19 MacGregor Yellow Book, cemter page near the top,
20 Center of Mount Vernon cn Camano Island? 20 Economy Fence Center of Mount Vernon has Cemano Island,
21 A. No. 21 but no -- no closet --
22 Q. It's just your employee's hame? 22 A. Yes.
23 A. Yes. 23 Q. -- or address? And you have no idea why cne
24 Q. What other vicinities do you have a closet 24 of them has a closet address and one doesn't?
25 phone mmber in? 25 A. No.
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1 corporation could reasonably get. So that is the 1 Q. Iunderstand, tell me if this is correct,
2 extent that it was different. 2 that you put up fence signs when you complete a job
3 A. Okay. 3 generally?
4 Q. Now we're questioning you as president of the 4 A. Yes, we typically do attachment to the fence.
14:00:23 5 corporation, but we have not listed specific items in 14:03:29 5 Q. When you are talking about advertising by
6 the deposition notice on which you have to be prepared 6  signs, do you refer to any other kind of sign?
7 to speak on behalf of the corporation from the entire 7 A. Well, there's graphics on all of our
8  corporation's knowledge. 8  equipment, so trucks, sales vehicles, business cards,
9 A. Okay. 9 There's -- you'll often see signs at like sporting
14:00:38 10 Q. So what I'm doing is I'm asking you questions 14:03:50 10  events. The Monroe Speedway, we have a big sign out
11 of you as the president of the company to answer to 11 there in the outfield, or the -- you know, so there
12 the best of your knowledge and belief as an 12 are other types.
13 individual. Okay? 13 Q. And do you have signage at your business
14 A. Um-hum, 14 location?
14:00:48 15 Q. Okay. So the question that was pending is 14:04:05 15 A. Yes.
16  whether you advertise in phone books in Whatcom 16 Q. In addition to your ownership and management
17 County, covering Whatcom County? 17  of Fence Systems NW, I understand that you are owner
18 A. 1believe we currently do for the last year 18 of or part owner of a few other entities. Is my
19  possibly. 19  understanding correct that you are, you and your wife,
14:01:10 20 Q. Skagit County? 14:05:18 20 are the owners of an entity named Kelly Creek, LLC?
21 A. Tdon't know if we advertise in the Skagit 21 A. Yeah --
22 County book, or not. We may or we may not, It would 22 MR. NETTERFIELD: Objection. Relevance.
23 be as simple as finding a book and opening it up and 23 Q. Go ahead.
24 seeing. 24 A. Yes, we are,
14:01:29 25 Q. Apart from, say, currently advertising, do 14:05:28 25 Q. Does Kelly Creek, LLC, have, any ownership
Page 7 Page 9
1 youknow if you have advertised there in the past? 1 interest in the trademarks that we're discussing
2 A. Whatcom County and Skagit County, we may get 2 today?
3 a free listing in the Skagit book possibly because we 3 A. No, it does not
4 are a Snohomish County business, so we could have been 4 Q. Does Kelly Creek do any business in fencing
14:01:54 5  inthere. [ guessIwould need to know specifically 14:05:45 5 materials or installation?
6  what dates you are talking about, so if you could give 6 A. No, it does not
7 me dates, then maybe I could answer it better, but I &2 Q. Okay
don't know. 8 A Ii'sa holding company.
9 Q. 1 think the dates and from your recollection 9 Q. In deference to your counsel's objection, my
14:02:11 10  wouldn't be as worthwhile as researching. So Camano 14:05:58 10  whole purpose here is to find out if there are any
11 and in Island County? 11 other entities with interest in the mark
12 A, InIsland County, we have advertised in 12 MR NETTERFIELD: That's a good question,
13 Island County. 13 a straightforward question
14 Q. What has been the form of your advertising? 14 Q. The other one I see is Bitter Root
14:02:27 15 A, Primarily a Yellow Page advertisement, phone 14:06:15 15 Investments, LLC, in which you and Chad Morgan are
16 books, and -- yeah 16 members. Does that company do any business in fencing
17 Q. More specific, say, 1o Camano Island? 17 materials or installation?
18 A, Camano Island. I don't know where the books i8 A. No, it doesn't
19 draw the line I do know that there's a Whidbey 19 Q. Does it hold any ownership interest in
14:02:47 20 Island book, I think, that's part of the [sland 14:06:30 20 trademarks?
21 County, and we've often been in the Whidbey Island 21 A No, it does not
22 book, so if that includes Camano Island, then we 22 Q. Isthere any other entity in which you have
23 probably are in the Camano island book, 23 an interest as an owner, employee, manager, officer,
24 Q. You mentioned advertising by signs 24 director other than Fence Systems NW, Inc., that has
14:03:17 25 A, Um-hum, 14:06:49 25  any ownership or interest in the trademarks?
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1 A. No, there's not 1 And then my recollection is we hired Randy back,
2 Q. Does Fence Systems NW, Inc., do any business 2 seeing like it might be going on six months,
3 under its corporate name as opposed to that name -- 3 Q. Are you aware that Randy is Jerry's
4 A Yes, we doa little bit of business. We do 4 brother-in-law?
14:07:23 5  work for Home Depot and we wholesale materials to Home 14:11:04 5 A Yes,
6  Depot, we install fences for Home Depot, and we use 6 Q. You talked to Randy from time to time about
7 the name Fence Systems Northwest, Inc,, for the 7 how things are at my client's business?
8 purpose of that 8 A Never asked him,
9 MR, FEIL: Let's mark this, N 9 Q. Okay Do you employ or have employed someone
14:07:57 10 (Exhibit-18 marked ) 14:11:19 10 named Malt Hayes?
11 Q. 'l say, I can't remember how I looked this 11 A Yes,
12 up and found it on the web, but can you identify what 12 Q. During what time frame?
13 Exhibit-18 is? 13 A. Matt's been with me, I think, since 2003 as
14 A. Yeah. And soldidn't realize this was still 14 well,
14:08:25 15 on the web. It's not a maintained site; hasn't been 14:11:30 15 Q. Continuously?
16 maintained in years. But what it is is what you are 16 A, Continuously. Right in there, 2003, 2004
17 asking me; is that correct? 17 Q. And are you aware that he's Jerry's nephew?
18 Q. Let's make it little more organized 18 A Yes
19 A Sure. 19 Q. T'll ask you the same question. Have you at
14:08:37 20 Q. Am I comect these are screen shots of pages 14:11:42 20 any time talked to him about his uncle's business?
21 of the FenceSystemsNW com website? 21 A No
22 A, Apparently, yes, that's correct 22 (Discussion off record )
23 Q. Approximately when did you set up this 23 (Exhibits-19-21 marked. )
24 website? 24 Q. Do you recognize Exhibit-197
14:08:58 25 A, This was set up, I'm going to say, somewhere 14:16:29 25 A. Yes,I1do
Page 11 Page 13
1 around 2000 -- I really -- somewhere -- it's been at 1 Q. This is a letter and attachments from your
2 least five years. Probably it's been set up for that 2 attorney, Mr. Nathaniel Taylor, to my client dated
3 long. 3 January 23,2012, Was this letter sent with your
4 Q. I'm looking at the bottom of the first page 4 authorization?
14:09:18 5 where there's a copyright notice, 2008, 14:16:46 5 A. Ibelieve it was.
6 A. Okay. 6 Q. TI'd like you to take a look at Exhibit-20,
7 Q. Does that refresh your recollection? 7 please. Have you seen this letter, Exhibit-20,
8 A. Yes. That's about five years, Kind of falls 8  before?
9 inline. I don't know when it was exactly set up. 9 A. Ivaguely remember a response, and so this is
14:09:30 10  That seems reasonable to me. 14:17:37 10  probably it. It doesn't ring -- it doesn't
11 Q. What was the purpose of setting up a web 11 immediately look familiar, but the gist of it is I did
12 commerce site separate from -- 12 readit
13 A. The reason this was set up, we wholesale a 13 Q. You do, however, recall that there was a
14 lot of materials, and the purpose of this was we sold 14  response to the original --
14:09:50 15 alot of materials to other fence companies. Okay. 14:17:53 15 A. Yes.
16  So this was kind of the parent company, if you will, 16 Q. - letter, and you received a copy of that
17  toallow other fence companies to not feel like they 17  response and read it?
18  were buying from a competitor. 18 A. ldon'tremember, Ireally don't. Tdon't
19 Q. Do you have an employee named Randy Cole? 19  remember reading it.
14:10:17 20 A. Yeah. 14:18:02 20 Q. But you remember that there was a response
21 Q. How long has he worked for the company? 21 and youreceived a copy?
22 A. So Randy has worked for me since -- Randy 22 A. Vaguely.
23 worked as long as 2003, and then he left our company 23 Q. Okay. In the third paragraph of Exhibit-20,
24 in--it's been one year -- he left our company around 24 which is a letter from Gregory Gilday to Nathaniel
14:10:46 25  two years ago, year and a half. Somewhere in there. 14:18:38 25  Taylor dated January 26, 2012, it refers to a copy of
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Page. 30 Page 32|
1 read it into the record if you want to. 1 third page of that documenl -- third page of the
2 MR. FEIL: I don't know about the 2 exhibit, rather. Under the field, "First Use Anywhere
3 depositions you've been to, but it's often asked and 3 Date," the answer given is, "At least as early as
4 often asked in trial. But if you have an objection, I 4 06-01-1981." Is my understanding correcl that you did
10:19:48 S have no difficulty reading this into the record, 10:25:30 5 not work for Fence Systems NW, Inc, or any
6 Q. And I will read that paragraph into the 6  predecessor on or about June 1st, 19817
7 record, "Pursuant to Federal Rule of Civil Procedure 7 A. Twas hired -- I worked for Economy Fence
8 30(b)(6), Fence Systems NW, Inc., has the duty to 8 Center in right around 1985
9 designate one or more officers, directors, or managing 9 Q Do you have any personal knowledge of the
10:20:07 10 agents, or other persons who consent to testify on its 10:26:14 10 Economy Fence Center business before you started work
11 behalf concemning the foregoing subjects. It may set 11 in 1985?
12 out the matters on which each person designated will 12 A. Before 1985, no, I did not -- I was not aware
13 testify. The person or persons designated must 13 of the company before I started working there
14 testify about information known or reasonably 14 Q. Sois it fair to say that the answer, that
10:20:28 15 available to the corporation.” 10:26:37 15 the mark was first used anywhere at least as early as
16 A. So what's your -- 16  June 1, 1981, does not come from your personal
17 Q. My question now is: Are you the person being 17 knowledge?
18 designated by the corporation to testify about 18 A. No, I don't think that's fair lo say at all
19 information known or reasonably available to the 19  Imean, I had all kinds of -- when T was hired in
10:20:44 20 corporation? 10:26:54 20 1985, I had conversalions with Scott Sirong about it,
21 A. Yes, Iam, 21 1had conversations with other employees, I had
22 Q. Okay. So with that in mind, I would like to 22 conversations with vendors, [ had conversations with
23 getyour answer to the question: What you understand 23 contractors, I mean, I became -- from that point
24 the words "substantially exclusive" to mean? 24 forward, I became aware of how Scott had altained the
10:21:16 25 MR. NETTERFIELD: Asked and answered. 10:27:10 25  mark and so forth
Page 31 Page 33
1 MR. FEIL: Would you go back and see if 1 Q. Then would you tell us in this deposition
2 that was answered. 2 what the factual basis is for stating that the mark
3 (Reporter read back as requested the 3 was first used as early as June 1st, 19817
4 question and answer as follows: 4 A. Tt was just my understanding. It was my
10:17:27 5 Q. Do you have an understanding and 10:27:31 5 understanding through what I just said: through
6 tell me what it is of the term, next 6 conversations I had with Scott, through relationships
7 line, "substantially exclusive"? 7 inthe business, getting to know customers,
8 A. Tguess I don't get what -- I don't 8 contractors, listening, Il
9 understand exactly what you are 9 Q. Was that sufficiently precise for you to give
10:17:45 10 asking.) 10:28:01 10 the date, June 1st, 19817
11 MR. NETTERFIELD: Objection was wrong. 11 A. ThatIdon't --Tdon't remember -- [ don't
12 A. Are you asking me what it means or are you 12 recall. Alls I know is that was my understanding when
13 asking me how it relates to the mark? 13 we presented the application, that the name was used
14 Q. I'm asking you what you understand the 14 in the marketplace around that time.
10:21:57 15  meaning to be. 10:28:28 15 Q. Around that time?
16 A. Okay. [understand the meaning to be that 16 A. Well, I don't -~ that was my understanding,
17 the mark, Economy Fence Center, is exclusive and 17 yes.
18  distinctive to my organization. 18 Q. Was the business owned by Scott Strong at
19 Q. Please take a look at Exhibit-1. 19 that time, June 1st, 19817
10:24:20 20 A, Okay. 10:28:45 20 A. My understanding is, no.
21 Q. And I'd like you to take a look at the third 21 Q. What business was it, if you know, that first
22 page -- I'm sorry, Not Exhibit-1. I'm doing it 22 used the mark, at least as early as the date you've
23 again, Exhibit-3. 23 given there?
24 A. Okay. 24 A. What business?
10:24:44 25 Q. I'm going to ask you to take a look at the 10:29:02 25 Q. What business? What's the name of the
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1 record 1 A, 1992
2 A. Okay. 2 Q. Excuse me, 1992
3 Q. Which exhibit are you looking at? 3 A Yes
4 A. Well, I'm not sure yet. Let me find it. 4 Q. Was it used in commerce at the same lime that
10:56:58 5 Yeah. So Exhibit-4. 11:00:28 5 it was first used any where?
6 Q. Okay. 6 A. My recollection is, yes. I would assume (hat
7 A. So at the time [ signed this, where it says 7 itwasused the same back then as il's -- yes, I would
8 "First Use Anywhere Date, 6-1-85." 8 say $O
9 Q. Yes. 9 Q. And when it was first used, what information
10:57:08 10 A. Okay. Soldid think that's when it was 11:00:52 10 do you have that it was used in commerce?
11 first used, and we're tatking about the logo. I later 11 A. Well, so as I stated, there was a brochure
12 realized that it was more probably somewhere between 12 thal Scolt had that talked about Economy Fence Center
13 '85 and '92. 13 in 1981, and when I was hired in '85, I didn't have
14 Q. And when was it that you determined this? 14 the feeling like the business had changed all that
10:57:39 15 A. Recently. 1don't really remember exactly 11:01:19 15 much, and at that time Economy Fence Center, y ou know,
16 when, but 1 did come across that. 16  did work for the government. They did work for, you
17 Q. Does "recently" mean since the discovery 17 know, Navy base, Air Force Base. They did work on
18 requests were served on you? 18 tribal lands; all sorts of things of that nature. And
19 A. Yes. Asl started looking through items, the 19  somy assumption was, or my belief was that what was
10:58:03 20 mark very well could have been used in ‘85, but it was 11:01:47 20 happening in '81 was very similar to what was
21 somewhere in between '85 and, I would say, '92. In 21 happening in '85 when I first got hired
22 that range. 22 Q. Let's goon and examine the ownership of the
23 Q. And this concerns the design, the circle with 23 irademark, Economy Fence Center, Is it correct Lo say
24 the bar across it? 24 that -- strike that. Let me start t he sentence
10:58:27 25 A. Yes, that's correct. 11:02:34 25 differently
Page 39 Page 41
1 Q. And not the actual wording, Economy Fence 1 To your knowledge and understanding, who
2 Center? 2 was the first owner of the trademark, Economy Fence
3 A. Yes 3 Center?
4 Speaking of the wording, Economy Fence 4 MR. NETTERFIELD: Objection. Calls for
10:58:40 5  Center, you did ask me earlier about when that name 11:02:53 5  legal conclusion
6 was first used in commerce, and I did submit 6 Q. You may answer
7  something, you have it, a brochure that Scott had that 7 A. My understanding is that Scott bought the
8 said the name was used in commerce back in 1981. You 8 name. His company was called, Economy Fence Center,
9 have a copy of that somewhere. I guess just to 9 Inc. He used the name, Economy Fence Center,
10:59:08 10 clarify on that, my assumption is that I said, you 11:03:18 10 exclusively, and so my understanding is that Scott
11 know, 1 wasn't sure what Chainlink Specialties did, 11 purchased that from Chainlink Specialties, or
12 but I think it's reasonable for me to assume what 12 bankruptey, or, you know, and then I purchased thal
13 Economy Fence Center was doing after that they were 13 from Scott
14 also doing back in 1981 as well 14 Q. Sothat I understand you. Are you saying
10:59:29 15 Q. Well, maybe we'll be asking you about that 11:03:46 15  that before Scott purchased it the mark was owned by
16 brochure later on, 16 Chainlink Fence?
17 When you are correcting through your 17 MR. NETTERFIELD: Objection. Calls fora
18  teslimony here the date of first use in the 18 legal conclusion
19  application for the words and design, does that 19 A. Tdon'tknow. I don't know -- can you say
11:00:05 20 correction affect both first use anywhere and first 11:04:06 20 that again, your question?
21 use in commerce? 21 Q. You said that Scott purchased the mark from
22 A. Canyou clarify what you are trying to ask 22 Chainlink Fence?
23 me? 23 A. Yes.
24 Q. Okay. You said the logo was used somewhere 24 MR. NETTERFIELD: Objection
11:00:15 25 between 1985 and 1982, 11:04:13 25 Mischaraclerizes the testimony
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1 Yesh, I think he was an employee of Scott's 1 A. So the journal entry was probably -- well,
2 Q Asan employee of Scott's, was he working in 2 was prepared for or was organized in this manner by my
3 this area wesl o f the mountains or east of the 3 accountant.
4 mountains, Lake Wenatchee? 4 Q. And who was your accountant?
11:12:45 5 A. This side, in the Everett office, and I'm 11:16:44 5 A Mark Youngs, with an S on the end,
6 pretty sure of that. If it's the same Mi ke Mulligan, 6 Q. Where does he practice?
7 Tthink that that is correct. i A, Bellevue
8 Q. Do you know either from Scott or otherwise 8 Q. Does he have a firm name other than Mark
9 whether Mike joined after running a company in 9 Youngs?
11:13:10 10 Wenatchee? 11:17:15 10 A. Do you want me to look it up on my phone? I
11 A. 1have no idea where Mike came from 11 can give it to you
12 Q. Have you or Scott, to your knowledge, ever 12 Q. Sure. Go ahead. Idon't know how many more
13 employed anyone who was an employ ee of Mike Mulligan 13 Youngs there are.
14 at any time? 14 A. Action Accounting and Tax
11:13:41 15 A Idon't know who Mike Mulligan is, so how 11:17:36 15 Q. Did he prepare lhis page just for you as an
16  would he employ anybody? Iguess I don't understand 16 accounting of the purchase, or was this part of the
17  No, Idon't 17  closing documents between the parties?
18 Q. You said you understood that Mike Mulligan is A. My understanding that I -- I would have to
19 was an employ ee of Scott's at some point in time, 19 find out. Idon't know. Idon't know. I would
11:13:58 20 A. I'm relatively confident thal's the case 11:18:07 20 assume -~ I don't know.
21 Would I stake my life on it? No. Just that name 21 Q. Okay. Idon't know is I don't know.
22 vaguely rings a bell to me, 22 A. Yeah.
23 Q. Somy question is: When he was hired by 23 Q. Would you take a look at the following two
24 Scott, was your understanding, did he bring anybody 24 pages. You see the settlement agent is someone I
11:14:17 25  else along who was hired by Scott? 11:18:27 25 know, Jeff Laws. Was this settlement statement
Page 47 Page 49
1 A. Not that I'm aware of. 1 prepared by Mr. Laws?
2 MR. FEIL: Let's mark this 2 A. Sol would assume that it was, since his name
3 (Exhibit-9 marked.) 3 is on it. Other than that, I don't remember who Jeff
4 Q. The reporter has marked as Exhibit No. 9 4 Laws is or what he did.
11:14:59 5  documents that were produced to us by your attorneys 11:18:51 5 Q. I see two different pages, two different
6 inresponse to the discovery requests. Can you 6 dates here. Can you explain why we have two different
7 identify what's included in Exhibit-9? 7 settiement statements?
8 A. So these are the documents, bill of sale, 8 A Well, the one looks like it was signed by
9 that was used when I purchased the assets from Scott. 9 both Scott and I, and I can't tell who the signature
11:15:42 10 Q. Who prepared these documents? 11:19:29 10 is down here
11 A. Which documents are you talking about 11 MR FEIL: I want to ask your counsel. Do
12 specifically? 12 you know whether this was cut off in doing the
13 Q. Let's go one at a time, then. 13 numbering? I'm going to make a request that you check
14 A. Okay. 14 your records to see if we have a complete copy of this
11:15:52 i5 Q. Your counsel has conveniently given us 11:19:50 15 with all signatures. Can I have your commitment to do
16  numbering at the bottom. You see at the bottom you 16  so?
17  have the FSN? 17 MR. NETTERFIELD: Is the original back at
18 MR. NETTERFIELD: It's a neat trick. You 18 your office?
19  might try it. 19 THE WITNESS: Itis
11:16:10 20 MR. FEIL: I use it, depends on the volume 11:20:01 20 MR NETTERFIELD: Yeah, we'll try to find
21 of documents. 21 it
22 Q. So when you identify who the preparer of 22 MR FEIL: Very good
23 parts of this were, you do so with a document number. 23 MR. NETTERFIELD: It probably was in the
24 A. Okay. 24 scan
11:16:24 25 Q. Starting with the journal entry. 11:20:08 25 Q Looking at the next page, and this has the
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1 information, but my memory is that's when I first saw 1 Q. No. You know, in negotiating agreements, he
2 this. But again, that's my recollection. 2 drafls, sends to the other lawyer, the other lawyer
3 MR. FEIL: If you want to take that break 3 comes back, doesn't like this paragraph, wants to
4 to make a phone call, this would be good. Let's take 4 change this. Sometimes -- let me finish -- sometimes
11:29:07 5  five. 11:50:54 5  when you have easy terms, these things go through
6 (Recess.) 3 without change. 1'm interested in what actually you
7 (Exhibit-11 marked.) 7 know happened on the exchanges of drafts.
8 MR. FEIL: Let's move on to Exhibit-11, 8 A. My recollection was it was a negotiating
9 which while we were on break, the witnesses had a 9 thing back and forth trying to figure out where to
11:47:41 10 chance to look at. 11:51:09 10 settle -- you know, it was an asset sale, so what was
11 Q. Do you recognize this document? 11 the bottom line going to be.
12 A. Yes, 1 do, I recognize it, 12 Q. Business terms?
13 Q. Could you describe what it is, or just tell 13 A. When you say "business tenms."
14 us what it is? 14 Q. Price, what was included, not -- what I'm
11:47:55 15 A. It's an asset purchase and sale agreement. 11:51:24 15 curious about is when you talk about back and forth
16 Q. Now, the copy we have is not signed. Do you 16  negotiations, were they over those kind of elements,
17 know from personal knowledge and for a fact whether 17  or specific wording of the agreement, or what?
18  this agreement actually was signed prior to at or at 18 A. Tdon't recall the wording of the agreement,
19  any time after the closing? 19 1 do know there was, you know, negotiating back and
11:48:14 20 A. I'mrelatively confident this was signed and 11:51:41 20  forth between Scott and I.
21 s part of the agreement. 21 Q. Now, let's go back to page 3. On the
22 Q. I see some scribble on the beginning, which 22 "Representations of Seller," section 5, subsection g,
23 "system" is changed to "systems,” and there's 23 it states that "The seller represents, warrants, and
24 initials. Looks to me like the initials of you and 24 agrees as follows," and g, "neither the trade name,
11:48:40 25 Scott Strong on a correction; is that accurate? 11:52:11 25 quote, Economy Fence Center, end quote, nor the logo
Page 55 Page 57
1 A. That would be correct, those look like my 1 used by seller's company are subject to any known
2 initials, 2 claim of a third party within the state of
3 Q. And the others, to your knowledge, can you 3 Washington." First of all, can you tell me to your
4 identify Scott Strong's initials? 4 knowledge what the reason was for section 5g in this
11:48:53 5 A. Tt looks like Scott's initials, too. 11:52:33 5 agreement?
6 Q. Twantyou to take a look at page 3 and 6 A. To my knowledge, it just was legalese putin
7 section 5g. Actually, let me ask you something before 7 the contract, put in the agreement,
8  that. Can you tell me who drafted this asset purchase 8 Q. So as the individual who signed this, you did
9 and sale agreement? 9 not have any other understanding personally of what
11:49:44 10 A. Iam -- my recollection is it was Ellis Li 11:53:00 10 this section was about other than that it was, you
11 McKinstry. 11 know, put together by lawyers to handle legal --
12 Q. That's the same law firm that's your attomey 12 A. Well, my understanding was I was buying the
13 here? 13 name, Economy Fence Center.
14 A. Yes. 14 Q. Earlier on when we were talking about the
11:50:01 15 Q. That firm is representing you in the 11:53:22 15 meaning of certain terms, we talked about the term
16  transaction? 16 "exclusive," and while we were on break I asked the
17 A. Yes. 17 court reporter to read me so [ could take down word
18 Q. Did Mr. Strong have legal counsel? 18  for word one of your answers when you were talking
19 A. Yes, he did, but I don't remember who it was. 19 about your -- the purchase of the name by Scott, and
11:50:16 20 Q. Do you know if the asset purchase and sale 11:53:44 20 you said, When I'm saying exclusively, I mean he
21 agreement went through any revisions between the 21 didn't market, he didn't try to brand his company
22 version prepared by your attorney and the version that 22 other than Economy Fence Center. We can look up the
23 was signed? 23 specific words, but do you remember saying that in
24 A, To my knowledge, no. You mean after they 24 your testimony?
11:50:39 25 were signed? 11:54;02 25 A. Yeah. I mean, I remember the discussion,
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1 Directory 2010-2011," three pages 1 Can you explain what this is?
2 A T don't recall ever seeing it till now. 2 A. So let me look at this. It looks like it is
3 Q Okay, "Stanwood & Camano, 2011 Action Pages 3 a journal entry and it looks like it has -- it shows a
4 Telephone Directory," have you ever seen that before? 4 purchase from Kroy, an out-of-state manufaclurer that
12:33:11 5 A. I don'trecall ever seeing this before until 12:38:29 5 we bought vinyl from; Main Media is a company that we
6 you sent it to us. 6 purchased signs from; and May Adverlising is, again,
7 Q “Bellingham/Whatcom Counly, 2011-2012 7 that's who -- that's an out-of-slate company where we
8 Directory, MacGregor Yellowbook"? 8 purchase -- we don't purchase from them anymore, but
9 A. Idon't recall seeing it till now 9 we did for years, purchased our fence signs from them
12:33:30 10 Q. Finally, a printout, join Facebook, August 12:38:59 10 Q. Do they deliver those fence signs lo you in
11 11th, 2011 -- 11 Washington state?
12 A. Yeah 1seeyou area fan of his 12 A. Yes, they do.
13 Q Isuream 13 Q. Following these lwo pages are seven pages of
14 A. You gave him five stars. Isn't that 14 invoices
12:33:56 15 convenient? I haven't seen this until you sent it to 12:39:29 15 A, Yeah, it looks like it.
i6 us 16 Q. Okay. Am correct to say that you show
17 Q. I'll let you know, by the way, 1 did that on 17 invoices to customers outside of the state of --
18 my own 18 A, Yes. We can go through them, if you want
19 A. Okay. Sure 19 . Okay
12:34:04 20 Q. I'wasneverasked And ] give all my clients 12:39:49 20 A The first one is Dick's Evergreen Fence &
21 five stars as long as they pay their bills to me, 21 Deck. Did a lot of business with them. They're out
22 They are stellar when they retain me. All right 22 of Oregon.
23 I'm going to hand you two more exhibits, 23 Q. Were you purchasing or billing?
24 which were part of your discovery responses, and the 24 A, Both: selling and purchasing,
12:35:08 25 main thing [ want to ask you is to -- 12:40:00 25 Q. Next,
Page 75 Page 77
1 (Exhibits-15 and -16 marked. ) it A. Chinook Properties, this is a contractor on
2 Q. These were produced to us by your couns-el in 2 the peninsula that did a lot of work for the Navy
3 response to your document requests, and I'd like to 3 where we -- we did a lot of work for the Navy,
4 understand what they are and what they show. 4 sometimes directly to the Navy, sometimes through
12:36:04 ] A, Okay. 12:40:25 5  Chinook Properties.
€ Q. So would you go ahead and tell me what 6 Q. Next page.
7 Exhibit-15 -- what is Exhibit- 157 7 A. So this is an example of -- we do a lot of
8 A. So this is a fence sign. This shows the B business up in Alaska, and this apparently is an
9 license number under there. It shows that's Economy 9 invoice for some materials that we sent up there.
12:36:31 10  Fence Center, Inc.'s, contractor license number, This 12:40:46 10 Q. Next page.
11 shows that the mark was being used in Federal 11 A. Delta Western, Okay. So this is another
12 installations prior to my purchasing the business from 12 example of materials that we sent up to Dutch Harbor,
13 Scott, the assets. 13 which says it on the invoice there in Alaska.
14 Q. Let's see. That's the first two pages? 14 Q. Next page.
12:36:59 15 A. Thatis the first two pages, correct. 12:41:14 15 A. Same thing, This is materials that were sent
16 Q. And are both of these pages from the same -- 16  upto Alaska.
17 A. Yes. 17 Q. Next page,
18 Q. -- Air Force installation? 18 A. This is another example, USDA Forest Service,
19 A. Yes, 19 Sitka Ranger Station, materials, business that we did
12:37:11 20 Q. And which installation is it; do you know? 12:41:29 20 upin Alaska,
21 A. It's on Airport -- or it's on -- it's in 21 Q. And the last page of the invoices?
22 Everett by Paine Field. I don't know the exact 22 A. Spenard Builders Supply. Okay. Again, this
23 address. 23 is more materials sent to Alaska.
24 Q. Following this is a two-page, "Transaction 24 Q. And the final photograph on the final page
12:37:36 25 Detail By Account, January 2003 to December 2004." 12:41:48 25 there.
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1 A. This is, again, a fence sign showing the mark 1 MR. FEIL: Sure.
2 being used, and it's actually a great picture, because 2 Q. We'll take an hour break, if it's okay with
3 itshowsitintwo spots. 1 also shows the mark, 3 you, and return with you wearing your individual hat?
4 Economy Fence Center, on the UltraGuard sign, who is a 4 A, Okay.
12:42:15 §  company we used to purchase viny! from out of 12:45:24 5 Q. [T could just continue in this mode, except
6  California A 6  for the fact that we have the specific matters on
7 Q. Was this an installation by Economy Fence 7 which you were to be prepared, and so when I'm going
8 Center, Inc,? 8 beyond that, then I have to close the corporate and
9 A. Yes, it was, and you can tell that by looking 9  begin the personal.
12:42:32 10 at the -- 12:45:37 10 A. Okay.
11 Q. Corporation number? 11 MR. FEIL: We're in recess.
12 A. The contractor's registration number. 12 (Recess for lunch at 12:45.)
13 Q. Okay. Now, I see in this exhibit a number of 13 * “ e
14 instances in which you have sold fencing materials out 14
12:42:50 15 of state. Do you do any installation jobs out of 15
16 state? 16
17 A. Idon't have exact examples of installation 17
18  jobs that we have done out of state. My recollection 18
19 is, is that we have -- and | want to say down in 19
12:43:10 20 Oregon we've done a lot of -- we sold a lot of 20
21 materials to different people in Oregon. We've had 21
22 relationships with subcontractors down there, Sol 22
23 believe that we have. 23
24 Q To do fencing installation in Oregon, da you 24
12:43:34 25 need to be licensed as a contractor in Oregon? 25
Page 79 Page 81
1 A. T'm really not sure. I'm not up on what the 1 Seattle, Washington; Thursday, July 17, 2014
2 different states are requiring. 2 1:52P.M
3 Q. Do you have any contractor licenses outside 3 e
4 the state of Washington? 4 E-X-A-M-I-N-A-T-I-O-N (Resumed)
12:43:50 5 A. Not that I'm aware of. 13:52:15 5 BY MR. FEIL:
6 Q. We're done with that exhibit. Would you take 6 Q. We're back in the original dep. This is not
7 a look at Exhibit-16, please, and describe what this 7 anew depo
8 is. 8 A Okay
9 A. Well, the first page of Exhibit-16 references 9 (Exhibit-17 marked )
12:44:12 10 a company called Pacific Source, and Pacific Source is 13:53:25 10 Q. The court reporter has marked as 17,
11 acustomer that shipped materials to primarily Hawaii. 11 Exhibit-17, two pages of the materials that were
12 We used to sell them a lot of materials that would end 12 produced to us in response to discovery requests,
13 up in Hawaii; Delta Western, again, on the second 13 produced to us by your attorney.
14  page, we talked about them. They're from Sitka, 14 Earlier in your deposition you referred to
12:44:36 15 Alaska. It looks like materials we sent up there, 13:53:48 15 some kind of brochure, circular, in which Economy
16 These are all the same ones we've already 16  Fence Center under Scott Strong had described the kind
17  gone through. This is just the transaction detail 17 of business you do. 1s this the circular you were
18  account report that shows it, the Forest Service and 18 referring to?
19 Delta Westemn, and then you have Spenard Builders on 19 A. Yes. This is the brochure that T was talking
12:44:54 20 the third page, which we already discussed, and we 13:54:08 20 about, yes
21 have Dick's Evergreen Fence & Deck in Oregon that 21 Q. Okay. Going back, then, to Exhibits-5 and
22 we've already discussed. 22 -6
23 Q. Okay. I'm ready to conclude the corporate 23 A, Um-hum
24 deposition. 24 Q. I examined you earlier about the statements
12:45:11 25 MR. NETTERFIELD: We'll reserve signature. 13:54:27 25  about how the mark has become, quote, distinctive of
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OUR CUSTOMER'S COMMENTS

"Wehad curidea of the type of fence we wanted and Economy Fence
was able to build exactly what we wanted, and it looks great] Your
erew was prompt, courteous and professional. We are especially

"ou installed the fence skillfully and payed attention to ava‘:{y
detail. You followed the contour of the lot perfectly.”

Jeannie O'Connor
pleased with the way they were able to finish ahead of schedule.” \
. Lonnie & Martin Lupton

"We are very pleased with the workmanship and materials used.

*Thank you for the wonderful assistance you provided in helping lisicraw/idiaisupc]s

constiruct our first fence . .. your hands on lesson was invaluable.”
Richard W, Rouse
Pastor

Bill & Carel Birdsall

"Your crew was prompt, courteous and demonstrated great
patience during the entire project, Sinco completion ., . We have
recelved many compliments on the fence, many from neighbors
who aro planning to install fences of their own."

"We are pleased with the services and the friendly professionallsm
displayed by the installing crew."

Henry 8, Brown Kathleen Walsh

S3IVWILST 3334 404 SN TIVD

1880-188 9ESL-LbY
3QIS1SV4 ) = INEN
GSEL-LVE

ALNNOD HSIWOHONS

Since its founding in 1981, Economy Fence Center has grown to he one of the <
Northwest's leading fence specialists. We pride ourselves in our professional-
ism, superior products and customer satisfaction. We attribute our success to
our commitment of tendering the highest level of service and care to every
client we serve. ]

As president of Economy Fence Center, you have my pledge that each fence
we sell will be constructed in the most economical and efficient way with tho
highest quality materials available. Whether our professionnl erews build
your fence, just set your posts, or you choose to construct it yourself, our aim
is to show true the definition of cconomy: "A thrifty and efficient use of
materlal resources and expenditures, therefore, getting the best value for
your dollar” )

At Economy Fence Center, we do the work right, on time and at the price we
promise you. | personally gunrantee your satisfactionl

Sesv ©.

President

COMMERCIAL ¢ RESIDENTIAL » CUSTOM

/

-
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FENCE YOURSELF:

Withthisoption,atruck willbedispatched
to your site to deliver all the essential
matcerials for your fence construction.
We'll also provide a step Qy sicp plan for

you to follow, We are always available to |

answer your questione and pass along
many helpful hintederived from our years
of experience. It's our goal that the fence
you build looks like we bullt it.

OPTIONS FOR BUILDING |

WTHEWE—WFMW

YOU DO THE REST:

'"We'll do the hard part, yoiz do the ensy
part.” That sums up this option which

allows youto save money be pnrhcnpatmg ;

in a portlon of your fence installation
yourself. Our fleld crow will arrive first to
install your posts as only professionnls
can. They will also explain the proper
technique for finishing your fence, build-
ing gaten, cte, A fow days later, our truck
will deliver the balance of materials and
hardware necessary for the completion of
your project.

Once you have chosen the perfect fence
style to suit your needs, our skilled crafts-
men go to work. We follow the progress of
your project from start to finish, assuring
you the prompt and efficient service you
deserve. Each installer employed by
Economy Fence Centeris\ qualified fence
professional whose ultimate goal is total
customer satisfaction. You'll truly take
pride in our finished product. It will give
you years ofbeauty, protectlon and enjoy-
ment.

FREE LOCAL DELIVERY

TYPES OF FENCES |

WESTERN RED CEDAR

At Economy Fence Conter, we use only #1-Two Face grade western red
cedar. We can buy directly from the best cedar mills in Washington and
Oregon due to the tremendous volume of businesa we do with themeach
year. Further, because of our long standing rclationships with these
companies, we can order cedar milled strictly to our own high quality
specifications. We carry only Western Red cedar, famed for its light
weight, straight grain, éasy workability and extraordinary reslstence
to decay. Protective measures to preserve it are unnccessary sinco it
does not deteriorate appreciably, even under the severe climatie con-
ditions of the Paciflc Northwest. We have more than 20 different styles
of cedar fencing for you tochoose from,and we can help you with design
and construction of almost any style of cedar fence you can conceive.

CHAIN LINK

Whatever your need; residential, industrial or commercial, we have the
materials and expertise for your project. With a wide range of heights,
colors aind other options, we can design a system tomeet your specific
requirements. From pet enclosures and backyards to the ‘most, formi-
dable task, no challenge is too great. Economy Fence Center uses only
the highest quality galvanized steel, PVC and aluminum fencing mate-
rials available. We back up that quality with service, experience and
reliability to match.. .

'ORNAMENTAL IRON

We carry a wide assortment of ornaraental iron fencing. With styles
ranging from basie varieties, to the most unique artistic statements; we
offer a varjety of options to meet all of your ornamental fencing needs.
As always, we gulnnteo the highest qnnllty materials and the finest
*workmanship available. '

i'- Eor | 7
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“’jpne,Co,, Inc.,.hurhﬂnﬁf1ar rhfer:eﬂ L0 28 thinlinh.

Q?futroﬁg
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e . g J o s
raiﬂﬂf*er naferred tm alg Strong, herein Tl
11n§ of Fern _of-puréhase Chainlinlk Specialties

ﬁfStrong Ls d? iroua pf purvhﬂning bhe Sconomy Fencg Center

»l-bubfneas lTogated at 11918 Alrport, oa‘dF Lverett, Washington,

ﬁganua

hpp oved and accepted:

fnohomiah Lountv, vnder the *ollnwing
3 Bk ‘The- purchase pricé is the sum ¢f- i 5,000500 free

ermq and conditionse:

and clear of all ]ains and encumbrances, !

S

ry,

plus’

the "cost' price of the inventory on date’

of closing this transaction,

The offer is under the following terms and
conditions:

a’%

b.

Strong is to aquire the right to do businesq at
11918 Arrport Pead, Lverett, WA as Economy -
Pelce Cenler:

The offer arreluvdes the te)ephone nunher 347-1355
end also wivt. the option of acquilsition of tele-
phone number 881-0884 and/or telephone number
??4-98@ﬁ ~urong will receive and assume the

existing coniract with &,T,F,, relative to Yellow

Pages advertising., Strong recognizes that

(g3
-

assumplion of this contract requires payment
of telepione obligations.

“Chainlink will assign Lo Strong all leasehold

rights 1rn aforesaid premises, including the last

omonthvs rent. Strong recognizes that assumptlon

d.

7e.

This -

of aforesnia leasehold rights is subject to
approval of the landlord, and closing of this
transaction shall. be . sthect to such approval,

This sale shall include those items of equipment,

furniture, inventory and leasehold imprdvements
at the aforsaid premises, and any goodwill
incidental Yo the above location.

No aceounts receivable are included in this said
sale, nor are any accounts payable, excepting
that dezscrihed in item "bY above,

offer shall expire if it is not approved by the

Bankruptcy Court within thirty (30) days.
‘This document is submitied in good faith this 13th, day of

1984.

o

......‘.4- 'ﬂ f”-'}lt \{1_{_5‘?“"';

Scott 0, Strong <

1926 W, Casino Road #K-105

\ Everett, Washington 98204

ilink. upecinLLluJ frence bu.f Inc.

fﬂﬂﬂléj/#xi n((?ﬁf /5"f-” ;

}nr)

rath, President
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BILL OF SALE
(Economy Fence Center)

The undersigned Economy Fence Center, Inc., a Washington Corporation, ("grantor"), for good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, hereby
transfers to Fence SystensNW, Inc. a Washington Corporation ("grantee") all of grantor's right fitle
and interest in and to the following assets owned and used by grantor in ¢onnection with their

business commonly known as Economy Fence Center ("business").:
I. All of the equipment [used in the operation of the business] :@
together with all fixtures, goodwill, inventory, trademarks, tradenames, and all other intangible

assets, including without limitation sellers rights to the telephone numbers (206) 447-1536, (425)
881-0884, (425) 347-1355, and (425) 347-1357

2. All work in progress and supplies used or to be used in connection with the business.

3. The trade name Economy Fence Center or any variance thereof, together with any and all trade
nanics, trademarks, tradesecrets, and other intangibles of any kind used by grantor in the operation
of the business

4. All documents, Records, and files connected with the business, operations, or assets of grantor,
including, without limitation, customer lists, supplier lists.

5. All manufacturers', Vendors' and suppliers' warranties to the extent assignable, in respect to each
item of property included in the above described assets transferred by grantor to grantee,

Grantor warrants to grantee that they have good and marketable title to all of the above described
assets. Grantor will indemnify grantee and hold them harmless from, and defend them against any
claims, demands, damages, or judgments which challenge or affect title to the above assets.

IN WITNESS WHEREOF, grantor has executed this bill of sale this ‘7" day of December, 2003,

BILL OF SALE-1

FSNO00017
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ASSET PURCHASE AND SALE AGREEMENT
’

F~
THIS AGREEMENT is made this / 3 day of November, 2003, between
ECONOMY FENCE CENTER INC., a Washington corporation (“Seller”), and FENCE

SYSTEMSNW, INC., a Washingtlon corporation (“Buyer™),
@. < 25T RECITALS

A, Seller is the owner of certain assets, both tangible and intangible which are
used in Seller's construction business (hereinafier the “Business™).

B. Seller desires to sell and Buyer desires to purchase those specific tangible
and intangible business assets of Seller listed on the attached Schedule A (hereinafter
collectively referred to as the “Assets”) for a purchase price and upon the terms and
conditions as sct forth in this Agreement.

AGREEMENT

In consideration of the promises and mutual covenants contained herein, the parties
agree as follows:

1, Purchase and Sale.

a. On the termms and subject to the conditions set forth in this
Agreement, Seller hereby agrees to sell and deliver to Buyer and Buyer agrees to purchase
from Seller the Assets. All Assets are purchased free of all lien and encumbrances.

b. Assets do not include the Accounts Receivable of Seller for work,
materials or services provided on or before October 28, 2002. Any Accounts Recejvable
of Seller received by Buyer for work materials or services to customers on or before
October 28, 2002, shall be forwarded on the day received to Seller at Seller’s address as set
forth in Paragraph 18 below. Any Accounts Receivable received by either Buyer or Seller
after the Closing Date, for work, services, or materials to a customer provided both before
and after October 28, 2002, shall be prorated between Seller and Buyer based upon
respective materials and labor, and expenses performed by each party on the specific
customer contract,

2. Purchase Price. The Purchase Price (hereinafter “Purchase Price™) paid by
Buyer for the Assets shall be One Hundred and Forty-Five Thousand, One Hundred Thirty
One and 00/100 Dollars ($145,131.00) plus applicable sales tax.

a. Means of Paviment; Taxes. The entire Purchase Price shall be in

cash at Closing. The applicable sales tax shall be equal to the sales tax for the purchase of
the Assets minus: (1) any inventory (as allocated for on Schedule A) for which Buyer will
provide Seller with a resale certificate; (2) any manufacturing equipment (as allocated for

**58747 f K / /



on Schedule A) exempt from sales or use tax under Washington law; and (3) any other
Assets that are exempt from sales tax.

b. Allocation of Purchase Price. The Purchase Price shall be
allocated as set forth on Schedule A.

c. Adjustments to Purchase Price/Payments Outside of Escrow.

Buyer and Seller agree to cooperate in executing an Advance Tax Request form or such
other documents to facilitate acceleration of personal property taxes payable to King and
Snohomish Counties. Seller shall be responsible for 2001 property taxes due 2002; 2002
property taxes due in 2003 shall be prorated between Buyer and Seller of October 28,
2002; Buyer shall be responsible for 2003 property taxes due in 2004, Seller shall be
responsible for penalties or late fees associated with taxes due through December 31, 2002,

d. Lease Payment. Buyer has leased from Seller certain commercial
property located at 11110 Mukilteo Speedway, Mukilteo, WA 98275-5401 (the
“Property”). Buyer agrees to pay Seller an additional sum of $4,331.00 at closing to
reimburse Seller for utilities incurred by Seller from Buyer's use of the Property. Seller
hereby waives all other claims against Buyer arising out of use of the Property.

3. Assumption of Liabilities. Buyer is purchasing only the Assets of the
Business and assumes no liabilities of Seller except as specifically provided in this
Agreement,

4. Closing. The purchase and sale provided for in this Agreement (the
“Closing™) shall occur on or before November 14, 2003 or at such other time, date or place
as the parties shall mutnally agree upon (hereinafter the “Closing Date”).

s. Representations of Seller. Seller represents warrants and agrees as
follows:

a. Seller is a corporation duly organized, validly existing, and in good
standing under the laws of the state of Washington.

b. Seller has the full power and authority to enter into this Agreement
and to carry out its obligations hereunder. The execution and delivery of this Agreement
and the consummation of the transactions contemplated hereby have been duly authorized
by Seller’s board of directors and shareholders and no other corporate proceeding on the
part of Seller is necessary to authorize its officers to perform this Agreement and the
transactions contemplated herein.

¢ The execution and performance of this Agreement by Seller does
not violate or result in a breach of or constitute a default under any judgment, order or
decree to which it may be subject, nor does execution or performance constitute a violation
of or a conflict with any duty which is subject to any provision of Seller's Articles of
Incorporation or Bylaws.

-2.
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d. Except as set forth on Schedule 5, there are no actions, suits, claims,
proceedings or investigations pending or to the knowledge of Seller threatened against or
affecting title to the Assets as are in equity on or before or by any state, municipal or other
government court, department, commission, board, burcau, agency, or instrumentality,
domestic or foreign.

e Except as set forth on Schedule 5, Seller has filed with._the
appropriate governmental authorities all tax and related returns required to be filed by it,
including a personal property tax affidavit for tax year 2003, and such returns accurately
reflect the taxes payable. All have been duly paid except those being contested in good
faith and po reserves for unpaid taxes have been set up or are required on the basis of the
facts and in accordance with generally accepted accounting principles.

f. Selter has, or will have at Closing, good and marketable title to all
the Assets, free and clear of any and all liens or encumbrances.

B Neither the trade name “Economy Fence Center” nor the logo used
by Seller’s Company are subject to any known claim of a third party within the state of
Washington.

h. Seller conducted its business in the ordinary and usual manner up
through October 29, 2002. Seller has not conducted business since October 29, 2002.

6. Representations _of Buver. Buyer represents warrants and agrees as
follows:

a. Buyer is a corporation duly organized and existing and in good
standing under the laws of the state of Washington.

b, Buyer has full power and authority to enter into this Agreement and
to carry on its obligations hereunder. The execution and delivery of this Agreement and the
consummation of the transactions contemplated hereby have been duly authorized by
Buyer’s board of directors and shareholders and no other corporate proceedings on the part
of Buyer are necessary to authorize its officers to perform this Agreement and the
transactions contemplated herein.

c. Buyer has conducted its business including use and enjoyment of the
Assets, in the ordinary course of business since October 29, 2002.

7 ondjtions to Closing_- Buyer. The obligations of Buyer under this
Agreement are subject to the following conditions:

a, The representations and the warranties made by Seller herein shall
be correct, and Seller shall deliver to Buyer such documentation as is necessary to deliver
clear title 1o the Assets, including UCC-3 termination statements from Seller’s bank and
certificates of title for all of the vehicles;

23 =
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b. Seller shall execute and deliver to Buyer a “Bill of Sale” in the form
attached as Exhibit B, covering all of the Assets;

(X Seller shall execute and file with the Washington Secretary of State
all documents necessary to change the name of Seller corporation “Economy Fence Center,
Inc.” and take any action necessary to transfer to Buyer the trade name “Economy Fence
Center; .

d. Seller has paid $12,900.00 towards obligations to Vetizon,
Qwestdex, and all other yellow pages in which Seller has placed ads associated with
Seller’s phone numbers and obtained a release as to such amounts. Seller is not obligated
to Buyer to pay any more then the sum stated in this Paragraph, and shall have no
obligation to Buyer, indemnity or otherwise to pay any additional sums.

e. Seller shall pay at Closing all of its obligations to the creditors listed
on Schedule 7. Such payments shall in no way compromise any further indemnification
obligations Seller may have under this Agreement.

8. i of Closing - SeJler. The obligations of Seller under the
Agreement are subject to the condition that on or before the Closing Date:

a. All the terms, covenants and conditions of this Agreement to be
complied with and performed by Buyer at or before the Closing Date shall have been duly
complied with and performed;

b. The representations and warranties made by Buyer herein shall be
correct; and

c Payment to Seller of the Purchase Price as set forth in Paragraph 2.
and the Lease payment set forth in Paragraph 2(d) above,

9. Instruments of Transfer. Seller agrees that the transfer of Assets under
this Agreement shall be made by bill of sale, assighments or other instruments of transfers
that shall be appropriate to carry out the intent of this Agreement and that shall be
sufficient to vest in Buyer all the title of Seller to the Assets.

10. Indemnification.

a, Seller’s Indemnity, Seller shall indemnify, defend and hold
harmless Buyer and Buyer's successors and assigns against any and all damages, loss,
expenses, obligations and liabilities (including reasonable attorneys’ fees and costs)
resulting from: (i) any breach of Seller’s representations or warranties set forth in this
Agreement; (ii) all liabilities against the Assets existing on or before October 28, 2002; any
and all hazardous waste claims, whether brought by any governmental agency or third
party pertaining fo any personal or real property, owned by Seller on or before the date of
October 28, 2002; (iv) any act or omission of Seller which constitutes a breach hereunder;
(v) any and all debts, liabilities or claims, or judgments, past, present or future, arising out

-4-
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of Seller's ownership and operation of the Business, including without limitation, creditors
of Seller, and any and all liabilities, federal income tax, excise taxes, or state and municipal
taxes of any nature, provided, however, Seller’s indemnification obligation shall not apply
to claims resulting from Buyer’s use of the Assets on or after October 29, 2002. This
indemnity shall survive the Closing Date.

b. Buver’s Indemnjtv. Buyer shall indemnify, defend and hold
barmless Seller and Seller’s successors and assigns against any and all damages, loss,
expenses, obligations and liabilities (including reasonable attomeys’ fees and costs)
resulting from: (i) any breach of Buyer's representations or warranties set forth in this
Agreement; (ii) any act or omission of Buyer which constitutes a breach hereunder; (iii)
any and all hazardous waste claims, whether brought by any governmental agency or third
party pertaining to any personal or real property, owned by Buyer after the date of October
28, 2002; and (iv) any and all debts, liabilities or claims, or judgments, past, present or
future, arising out of Buyer’s use of the Assets afier October 28, 2002, including without
limitation, creditors of Buyer, and any and all liabilities, federal income tax, excise taxes,
or state and municipal taxes of any nature arising after October 28, 2002. This indemnity
shall survive the Closing Date.

c. Procedures Regarding Indemnity.  Each party requesting
indemnity under this paragraph 10 shall promptly give written notice to the other party

after obtaining notice of any claim. After providing such notice the party requesting
indemnity shall then permit the other party to assume the defense of such claim or any
litigation resulting from such claim, counterclaim or defense. If the defense of such claim
is not provided within seven business days of receiving notice of the claim then the party
requesting indemnity may defend or settle such claim or litigation in such manner as it may
deem appropriate.

11.  Guarantee of Seller’s and Buyer’s Shareholders. Seller's shareholders,
Scott Strong and Vicki Strong, husband and wife, hereby personally guarantee all of

Seller’s indemnity obligations under this Agreement. Buyer's shareholders, Derek Smith
and Kara Smith, husband and wife, personally guarantee all of the Buyer’s indemnity
obligations under this Agreement. These guarantees shall survive the Closing Date.

12.  Risk of Loss. The risk of loss or destruction of Assets shall be on Buyer at
all times through the Closing Date.

13. Survival of Represent . Seller and Buyer agree that the
representations, warranties and covenants contained in this Agreement shall survive the
Closing Date. : '

14. Expenses. Buyer shall pay all excise taxes in connection with the transfer.
Buyer will execute a2 Resale Certificate to the cxtent requested by Seller. Except as
provided for in the preceding sentence, Seller and Buyer shall each pay its own expenses in
connection with this Agreement, and the parties sball evenly split the costs of escrow.

& 5
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Nothing herein shall limit the liability of one party to the other for its default in complying
with this Agreement.

15. Covenants of Further Assurance. The parties agree to execute any
additional instruments, documents and certificates, and to take any and all further actions

necessary to affect the transfer of assets set forth in this Agreement.

16. No Broker or Agent. Each party hereto represents and warrants to the
other that there are no claims or rights for brokerage commissions or finder fees in

connection with the transactions contemplated by this Agreement, and each party shall
indemnify the other for any claims for a broker/agent commission or fee.

17.  Benefit of Assignees. This Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective successors and assigns provided that
neither party shall assign any of its rights or privileges hereunder without the prior written
consent of the other.

18. Notice. Any notice, request, instruction or other document to be given
hereunder to either of the parties by the other shall be in writing and delivered personally
or sent by mail, postage prepaid, as follows:

TO SELLER: Scott Strong

TO BUYER: Fence System NW, Inc.

Either party may change the address to which notices are to be sent to it by giving
written notice of such change of address to the other party.

19.  Entire Agreement. This instrument contains the entire agreement between
the parties hereto with respect to the purchase and sale and other transactions contemplated
herein and supersedes and replaces all prior written or oral agreements, negotiations or
understandings with respect thereto. This Agreement shall not be altered or otherwise
amended, except pursuant to a writing executed by all of the parties thereto.

20. Choice of Law/Venue. This Agreement shall be governed by and
construed in accordance with the laws of the state of Washington, and venue for any
dispute shall be in King County, Washington.

21.  Attornevs’ Fees. If any party to this Agreement brings suit to enforce any
of its rights hereunder, the prevailing party in such action, in addition to any other relief,
shall be entitled to recover its reasonable attorneys’ fees and costs, including any of such
on appeal or incurred in enforcing any indemnity obligations set forth herein.
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22.  Counterparts. This Agreement may be signed in one or more counterparts
which, when taken together, will constitute a single agreement,

23.  Severability. If any provision or provisions of this Agreement or of any of
the documents or instruments delivered pursuant hereto, or any portion of any provision
hereof or thereof, shall be deemed invalid or unenforceable pursuant to a final
determination of any court of competent jurisdiction or as a result of future legislative
action, such determination or action shall be construed so as not to affect the validity or
enforceability hereof or thereof and shall not affect the validity or effect of any other
portion hereof or thereof, and such affected portion shall be deemed to be amended by the
parties hereto to the minimum extent necessary to cause the amended portion to be valid
and enforceable.

24.  Interpretation and Fair Consideration. This Agreement has been

reviewed and approved by each of the parties who have had access and the benefit of
consultation with independent legal counsel. In the event it shall be determined that any
provision of this Agreement is uncertain or ambiguous, the language in all parts of this
Agreement shall in all cases be construed as a whole according to its fair meaning and not
strictly construed or against either party.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
duly executed as of the day and year first written above.

SELLER: BUYER:
ECONOMY FENCE CENTER INC,, FENCE SYSTEM NW, INC.,
a Washington corporation a Washington corporation
By: By:

Scott Strong, President Derek Smith, President

Individuals as to Paragraph 11 Only:

Scott Strong

Vicki Strong

+*58747 (12086.00)
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Derek Smith

Kara Smith



Item

Trucks/Heavy Equipment

Equipment/Tools
Office Equipment
Inventory

SCHEDULE A

Goodwill/Trade Name/Logo/Customer Lists

Total

Truck/Heavy Equipment
International Flatbed - 1982

Chevrolet Flatbed - 1985
Jeep Pickup - 1991

Ford Super Duty - 1991
Ford Super Duty - 1991
Isuzu Flatbed - 1993
Isuzu Flatbed - 1993
Dandy Digger - 1993
Chevrolet Pickup - 1997
Chevrolet Pickup - 1997
Isuzu Flatbed - 1997
Isuzu flatbed - 1999
Total

**58747 (12086.00)

VIN
IHTAA17B4CHB24394
IGBHC34WIFJ182583
1J7FT268XML 622922
2FDLF4ATM9MCA67279
2FDLF4TM5MCA67280
JALESB1U2P3001517
JALESB1U2P3001551
ID9T02328PC155004
1GCCS144XVK190959
1GCCS1443VK187871
JALF5A127V3700717
JALC4B145X7010473

Purchase Price
$59,300.00

$4,000.00
$1,000.00
$79,831.00
$1.000.00
$145,131.00

Purchase Pric
$4,000.00
$2,000.00
$1,300.00
$2,000.00
$5,000.00
$5,000.00
$5,000.00
$14,000.00
$2,000.,00
$2,000.00
$8,000.00
$9.000.00
$59,300.00



SCHEDULE 5
EXCEPTIONS TO REPRESENTATIONS AND WARRANTIES

b, The IRS, Washington State Department of Employment Security, and the
Snohomish County Assessor have all notified Seller of various delinquencies
and in some cases filed liens against some of the Assets. TMC Sales, Inc. has

filed a garnishment action against Buyer seeking compensation for a debt of
seller.

e Seller has not paid Snohomish County personal property taxes for 2000 due in
2001, 2001 taxes due in 2002, or 2002 taxes due in 2003, Seller has in some
instances not withheld income tax from employees or filed form 941 with the
IRS, and the IRS has filed a notice of federal tax lien. Seller has not paid
certain premiums to Washington State Department of Employment Security.
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SCHEDULE 7
CREDITORS TO BE PAID AT CLOSING

Creditor

Internal Revenue Service

Snohomish County Assessor

Aurora Rents

Isuzu

Washington State Department of Empl. Sec.
TMC Sales, Inc.

City Bank

Pacific Art Press

-10-
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Washington State Department of Revenue
State Business Records Database Detail

TAX REGISTRATION NO: 600515341 ACCOUNT OPENED: 01/15/1984

UBI: 600515341 ACCOUNT CLOSED: 12/31/1993

ENTITY NAME : STURLAUGSON JERRY N & KATHLEEN M

BUSINESS NAME: ECONDMY FENCE CENTER DF MDUNT YERNON

MAILING. ADDRESS : BUSINESS LOCATION:

1580 DUNBAR RD 1580 DUNBAR RD

MOUNT VERNON, WA 98273-9765 MOUNT YERNON, WA 98273-9765

ENTITY TYPE: SOLEPROPRIETOR RESELLER PERMIT NO: N/A
PERMIT EFFECTIVE: N/A

NAICS CODE: 238990 . _ PERMIT EXPIRES: N/A

NAICS DEFINITION : ALL OTHER SPECIALTY TRADE

CONTRACTORS (PT)

FOR NON-COMMERCIAL USE ONLY
10,/24/2013 4:24 PM

Washington State Department of Revenue
State Business Records Database Detail

TAX REGISTRATION NO: 600516789 ACCOUNT OPENED: 01,/23/1984
UBI: 600516789 ACCOUNT CLOSED: 12/31/1985
ENTITY NAME : ECONOMY FEMCE CENTER OF WENATCHEE

BUSINESS NAME :

MAILING ADDRESS ! BUSINESS LOCATION ¢

2743 ROCK ISLAND RD 2743 ROCK ISLAND RD

EAST WENATCHEE, WA 98801-0000 EAST WENATCHEE, WA 98801-0000

ENTITY TYPE: SOLE PROPRIETOR RESELLER PERMIT NO: N/A
PERMIT EFFECTIVE: N/&

NAICS CODE: 999990 PERMIT EXPIRES: N/A

NAICS DEFINITION: N/A
FOR NON-COMMERCIAL USE ONLY

10/24/2013 4:25 PM
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RESIDENTIAL

YL COATING
HAIN LINK

-335-1117

ESTABLISHED IN 1980

Vinyl, Wood & Metal Fences
New Home & Real Estate

SuperPages.com

Locally Owned

Expert Installation

Agent Programs
Compatitive Pricing
Free Estimal_:es

&=

POBT & RAIL

_ VINYL - PRIVACY

I‘LHbI
PICKET

' Fenee 211

kLl TYPES OF FERCING

F'imily UWIIBH Blisiness L‘u’:lh Over 3[] mes Exnermnce
Kmn Snuhumash Slngil :

RESIDENTIAL
\ CHAIN Litiic gl

VINVL RAIL

- Custom. Cedar Fences = All Styles
¢ Dog Runs.. e Fence Repuirs
Hog Wire & T Posts

FREE ESTIMATES .

425 334-4209 360 568-5300

LIC. - BONDED - . INSURED ST. LIC. # USFENC*093N6

. 800 653-2338
Next Page)
. 425 451-8696

. 360 568-357
revious Page)

. 425 3554302
-Page 338)
. 425 481-2074

.« 425 745-8645
.. 425 481-7128
.- 425 488-4790
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Economy Fence Center s>
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EMERALD CITY FENCE RENTALS LLC
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All Fences Guaranteed

FENCE DOCTORS

CEDAR FENCE & DECK
CLEAR SEALING

877-406-6568
.................... 360 568-3991
First Rate Fence Lk S 360 653-0968
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Find great shopping ideas

at SuperPages.com.
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Serving Snohomish & King Counties Since 1973
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BUSINESS LICENSE ™ 1845

TOWN OF CONCRETE

Authorized by Ordinances, License must be
renewed annually by January 31st to avold penalty.

Date lssued:] 1 /04/09

Nems; JKS Enterprises DBA

Addresgiconomy. Fence Center of

Type of Bu':sl;"lnc‘a‘fsfl I:}imi ts OUX
TownlClerk

Fence Instal lation & Salm license mustbepostddina consplcuous place
. and s not transferable or assignable.

BUSINESS LICENSE  *

. TOWN OF CONCRETE ”

Authorized by Ordinances, Licensa must ba Dato testied: 1/2/2013
renewed annually by January 31st to avold penalty.

Dats E_xplres:

12/31/2013

* Name:  JKS Enterprises, Inc
Address; Town Limilts
Type of Busness: Fence Install/Sales

S

Clerk
This license must be posted in u corispictious place
and Is not transferable or vssignablé.
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ELLI S, LI& MCKIN STR\Y PLLC

Market Place Tower

2025 First Avenue, Penthouse A
Seattle, WA 98121-3125

Phone: 206-682-0565
Fax: 206-625-1052

www elmlaw.com

Chi-Dooh Li

Michael R. McKinsery
Jan P. Olson

Dantel J. Ichinaga
Steven T, O'Ban*
Keith A. Kemper
Andrew ], Toles

Kyle D. Netterfield
Nathaniel L. Taylor
Kristen K. Waggoner*
Lana M. Floyd

A, Chad Allved
LisaN. Ellis
Thomas J. Rodda
Geoffrey A. Enns
Katherine L. Anderson

Of Counsel
Gregory D. Esau

Emeritus
Rondld E. McKinstry

William H. Ellis
(1932-1994)

*Licensed to also
practice in Oregon

AT vn RN !__!‘I-Isl_ :k X 'L_ AW

January 23, 2012

- VIA FEDEX
TRACKING NUMBER 797972153594

Mr. Jerry Sturlaugson

JKS Enterprises, Inc.

17793 State Route 536

Mount Vernon, WA, 98273-4788

Re:  Trademark Infringement — Economy Fence Center

Dear Mr. Sturlaugson:

This firm represents Fence Systems NW, Inc. (“Fence Systems”) the owner of the trademark
Economy Fence Center (the “Trademark™). The Trademark was first used in the 1970s and is
registered with the U.S. Patent and Trademark Office under registration number 3582510 with
a first use in interstate commerce of 1981 (see enclosed).

My client recently discovered several instances where you have infringed on the Trademark.
There is an advertisement in the Frontier Snohomish County Yellow pages (copy enclosed)
Jisting your business with an Everett address under the name “Economy Fence.” And you
appear to have recently registered the URL economyfencecenter.com and advertised on the
associated website as doing business in Snohomish County (copy of web page enclosed).

My client and its predecessors have spent over three decades establishing the brand name
“Economy Fence Center” and your advertisements, domain name registration, and web page
presence are creating confusion in the marketplace and costing my client thousands of dollars
in lost business.

Fence Systems recognizes that its predecessor, from whom it bought the Trademark, may have
given tacit approval for you to use the name Economy Fence Center when always attached to
the description “of Mt. Vernon” and when limited to business in Skagit County. Had you
continued the use of Economy Fence Center with such restrictions, my client would likely have
continued to ignore this infringement.

The present expanded infringement, however, requires me to order you to cease and desist
using the Trademark outside of Skagit County or separate from “of Mt. Vernon.” Within 10
days of receipt of this letter you must:

1. Immediately cease and desist using the Trademark in any advertising or
communication unless limited to Skagit County AND the restriction “of Mt.
Vernon” is always attached to the communication;

2. Arrange for transfer of the URL economyfencecenter.com to Fence Systems by

contacting Chad Morgan at chad@economyfence.com.

*131341 12086.01



ELLIS, LI & MCKINSTRY ruc

“TartonnEYS AT LAW

January 23, 2012
Page 2

If you fail to comply with the above, my client will have no choice but to bring a claim for
infringement and/or an action for return of the domain name under the Uniform Domain Name
Dispute Resolution Policy and seck damages and attorneys’ fees. As a fellow small, family-
owned business, Fence Systems would prefer to avoid this route by simply having you cease
and desist and transfer registration of the domain name. However, that preference will not get
in the way of my client taking whatever means necessary o protect its business and enforce its
intellectual property rights should you fail to comply. If you or your attorney have any
questions, feel free to contact me at (206) 682-0565 or ntaylor@elmlaw.com.

Very truly yours,

AS)LI STRY PLLC

Nathaniel L. Taylor

cc:  Fence Systems NW, Inc.

*131341 12086.01




1/20/12 _ Trademark Electronic Search System (TESS)
United Statas Patent and Trademark Office

Home | Site Index | Search | FAQ] Glossary] Guides| Contacte| eBusiness| eBiz aleres| News | Help

" Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Fri Jan 20 04:35:46 EST 2012

Logout.| Please logout when you are done to release system resources allocated for you.

Jumpy ¢ record: Record 2 out of 2

. TTAB Status

| TARR Status |

, i | ( Use the "Back" button of the Internet
Browser to return to TESS)

Word Mark ECONOMY FENCE CENTER

Goods and Services IC 035. US 100 101 102. G & S: Retail stores for fencing materials. FIRST USE: 19810601.
FIRST USE IN COMMERCE: 19810601

IC 037. US 100 103 106. G & S: Installing fencing. FIRST USE: 19810601. FIRSTUSE N
COMMERCE: 19810601

Standard Characters
Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Serial Number 77413027

Filing Date March 4, 2008

Current Filing Basis 1A

Original Filing Basls 1A

Published for
Opposition

Registration Number 3582510
Registration Date March 3, 2009

Owner (REGISTRANT) Fence Systems NW, Inc. CORPORATION WASHINGTON 1616 E. Marine
: View Drive Everett WASHINGTON 98201

Attorney of Record  Clark A. Puntigam
Disclalmer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "FENCE CENTER" APART FROM

December 16, 2008

tessZ.uspto.gov/b[nlshowﬂeld?f=doc&state=4005:500jua.2.2 112



1120112 Trademark Electronic Search System (TESS)

Type of Mark %M&EM%@HOWN

Register PRINCIPAL-2(F)
Live/Dead Indlcator LIVE

Opain 5T

Curg LisT

|.HOME | SITE INDEX{ SEARCH | eBUSINESS | HELP | PRIVACY POLICY

tess2.uspto.gov/bin/showfiald?F=doc&state=4005:500)ua-2.2

22



1/20/12 Fence Mount Vemon, WA - Economy Fence Center 360-519-4832

Mount Vernon, WA Fence

Whatcom County 360-671-7225

Skagit County 360-428-2900

North Snohomish County 425-335-3327
Whidbey Island 360-240-9780

Economy Fence Center

Economy Fence Center provides all kinds of fences for homes and businesses. We are a division of JKS
Enterpiises, Inc. sening Snohomish, Skaglt, Whatcom, and Island countles since 1882, We sell and [nstall
chain link, wood, split rall, and more.

Learn More About Economy Fence Center:

Sales and Installation
Chaln link fance
Wood fence

Spiit reli fence

Viny! fence
Omamental

Iron fence

Posts and fitings
Dog runs

Gates

Fence repalrs
Resldentlal and commerclal

e
“E

i
t
i
0
|

B

Free Estimates

Economy Fence Cenfer

We operate under Lic # EC-ON-OF C166BP.

Contact Economy Fence Center today at 380-519-4832 for your fence needs. Also contact us at 360-671-
7225,

Fence Mount Vemon, WA - Economy Fance Center 360-51 9-4832

2011 Yellow Book USA, Inc. All Rights Rasarved | Privacy Policy

economyfancecenter.com

Contact Information

360-519-4832

Methods of Payment:

Cash and Checks
rren MRS oo
VFSA ':..-f + ulr‘%H
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Page Year Book Name Used

1 1993  GTE Economy Fence Center of Mt Vernon

2 1993  GTE white pages Economy Fence Center of Mount Vernon

2 1993  GTE white pages Economy Fence Center of Mt Vernon

3 1994  GTE white pages Economy Fence Center of Mount Vernon

4 1994 GTE IKS Enterprises Inc, DBA Economy Fence Center of Mt Vernon
5 1996 GTE Economy Fence Center of Mount Vernon

5 1996 GTE Economy Fence Center of Mt Vernon

6 1996 Snohomish County - GTE Economy Fence Center of Mount Vernon

7 1997  Snohomish County - GTE Economy Fence Center of Mount Vernon

7 1997  Snohomish County - GTE Economy Fence Center of Mt Vernon

8 1999  GTE white pages Economy Fence Center of Mount Vernen

8 1999  GTE white pages Economy Fence Center of Mt Vernon

9 1993  Snohomlsh County - GTE Economy Fence Center of Mount Vernon

10 2001 Snohomish County - Verizon Economy Fence Center of Mount Vernon

11 2001 Verlzon white pages Economy Fence Center of Mount Vernon

11 2001 Verizon white pages Economy Fence Center of Mt Vernon

12 2002  Snohomish County - Verlzon Economy Fence Center of Mount Vernon

13 2004  Snchomish County - Verlzon Economy Fence Center of Mount Vernon

14 2004  Verizon white pages Economy Fence Center of Mount Vernon

14 2004  Verizon white pages Economy Fence Center of Mt Vernon

15 2006  Snohomlsh County - Verizon Economy Fence Center of Mount Vernon

16 2006  Verlzon white pages Economy Fence Center of Mount Vernon

16 2006  Verizon white pages Economy Fence Center of Mt Vernon

17 2007  Snohomish County - Verlzon Economy Fence Center of Mount Vernon

18 2007  Verizon white pages Economy Fence Center of Mount Vernon E =IE ==
18 2007  Verlzon white pages Economy Fence Center of Mt Vernon

19 2008  Snohomish County - Verizon Economy Fence Center of Mount Vernon

20 2008  Verlzon white pages Economy Fence Center of Mount Vernon

20 2008 Verlzon white pages Economy Fence Center of Mt Vernon

21 2009  Snohomish County - Verizon Economy Fence Center of Mount Vernon

21 2009  Snohomish County - Verizon Economy Fence of Mt Vernon

22 2009 Snohomish County - Verizon Economy Fence Center of Mount Vernon

23 2009 Greater Snohomish County - Dex Economy Fence Center of Mount Vernon - A Divislon of JKS Enterprises Inc.
24 2005 Dex white pages Economy Fence Center of Mount Vernon

24 2009  Dex white pages Economy Fence Center of Mt Vernon

25 2010 Snohomish County - Verlaon Economy Fence Center of Mount Vernon

26 2010  Greater Snohomish County - Dex Economy Fence Center of Mount Vernon - A Dlvision of JKS Enterprises Inc.
27 2010 Verizon white pages Economy Fence Center of Mount Vernon

27 2010  Verizon white pages Economy Fence Center of Mt Vernon

8 a0 $no1mm|sh Counw Frontler Econnmy Fence S

29 2011, - Snahémish Coun:y. Frontisr: Tittle bioo)k  Econamy Fence - o

29 2011  Snohomish County - Frontier little book Economy Fence Center of Mount Vernon

30 2012  Frontier white pages Economy Fence Center of Mount Vernon

30 2012 Frontler white pages Economy Fence Center of Mt Vernon

30 2012 Froniler white pages _ Economy:Ferice . - i

31 2012 Dex white pages Economy Fence Center of Mt Vernon A Division of JKS Enterprises, Inc
32 2012 Frontler white pages Economy Fence Center of Mount Vernon

32 2012 Front#er white pages nce Center of Mt Vernon

3 St ; o lpde)

33 8 k

34 Greater Snohomish
35 M B OEE IR i “ Econemy Fence. | 5
36 2013 Snohomish County Frontier Economy Fence of MtVernon

36 Snohomish County - Frontier Economy Fen enter of Mount Ver

37 Shohmish Eoufity = Frontier

38 2014  Snohomish County - Frontler Economy Fence of Mt Vernon

33 2014  Snohomish County - Frontier Economy Fence Center of Mount Vernon

| &
FSNO00097
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
JKS ENTERPRISES, INC,,
Petitioner, CANCELLATION NO. 92058068
V. DECLARATION OF SCOTT STRONG
FENCE SYSTEMS NW, INC,,
Respondent.
SCOTT STRONG declares as follows:
1. I reside at 1509 151st P1 SW, Lynnwood, WA 98087. I am currently
employed as a Physician Practice Manager at Northwest Hospital & Medical Center in

Seattle. [ am over the age of 18 and competent to testify as a witness. I am personally
knowledgeable of the following facts, and if called, would testify before the Board to the
matters stated in this declaration.

2. From approximately spring 1982 until January 1984, I was employed by
Chain Link Specialties Fence Company, Inc. (“Chain Link Specialties™). During that period,
Chain Link Specialties mainly did fence installation work under the Chain Link Specialties
name from a location at 4601 Chennault Beach Drive, Everett, Washington, and expanded by
opening retail centers in three Washington State locations: Everett, Mount Vernon, and

Wenatchee. The three retail centers were opened under the trade name “Economy Fence
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Center.” I was employed at the Economy Fence Center location at 11918 Airport Road,
Everett, Washington and became the Store Manager at that location.

3. In late 1983, Chain Link Specialties filed for bankruptcy in the United States
Bankruptcy Court for the Western District of Washington. In order to keep the retail centers
operating and keep themselves employed managing those outlets, the managers of each
location — myself at Economy Fence Center, Everett; Jerry Sturlaugson at Economy Fence
Center, Mt. Vernon; and Mike Mulligan and Gary Welborn at Economy Fence Center in
Wenatchee — approached the owners of Chain Link Specialties to buy their respective stores.
I recall that the idea originated with Jerry Sturlaugson. Each of the three locations’ managers
negotiated individually with Chain Link Specialties, but it was a coordinated plan by all of us
to keep all three stores operating.

4. Following approval of the sale by the bankruptcy court, each of us purchased
the Economy Fence Center property at our location. On January 13, 1984, I signed and
delivered to Dennis Mcllrath, President of Chain Link Specialties, an Offer of Purchase. A
true and correct copy of the Offer to Purchase is attached to this declaration as Exhibit 1. Mr.
Mcllrath accepted and approved the offer, as evidenced by his signature, but I do not recall
either the date that he signed or whether, at the time, I actually knew what date he signed the
offer. The offer was contingent on approval of the sale by the bankruptcy court within 30
days of the January 13, 1984 date that I signed the offer.

5. I signed the Offer of Purchase on my own behalf as an individual. A few days
later, on January 16, 1984, I formed a corporation, Economy Fence Center, Inc., as the means
under which I would operate the business that I purchased. Before the corporation was
formed, I asked my attorney whether there would be a problem incorporating under the name

“Economy Fence Center,” because there were the two other businesses that would conduct
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business under that name, and because I had also become aware that there were other
businesses in the U.S. that were named “Economy Fence” with or without some other word
(like “Center”) attached. My attorney advised me that as long as the specific name was
distinguishable from any other existing Washington corporation (this was before Washington
allowed limited liability companies), the Washington Secretary of State would permit me to
form the corporation under that name.

6. It is my understanding that after he purchased the Economy Fence Center
property in Mount Vernon, Jerry Sturlaugson did not immediately incorporate, but operated
the business as a sole proprietorship for some time, and then incorporated under the name
JKS Enterprises, Inc. some years later. I do not recall if and when the owners of the Economy
Fence Center property in Wenatchee incorporated their business.

7. Paragraph 2.a of the Offer of Purchase that I signed stated: “Strong is to
acquire the right to do business at 11918 Airport Road, Everett, WA, as Economy Fence
Center.” It was my understanding at the time that both Jerry Sturlaugson and Mike
Mulligan/Gary Welborn had acquired a similar right to do business as “Economy Fence
Center” as part of purchasing the business properties in Mount Vernon and Wenatchee,
respectively. From my perspective, this was attractive to me, because Chain Link Specialties
had established a good brand name in “Economy Fence Center,” and it wasn’t associated
with the name of the company in bankruptcy. It was also attractive to me that the name
Economy Fence Center had the identity of a larger business with multiple locations, so it
would be good for all three of us (Everett, Mount Vernon, and Wenatchee) to use the same
name going forward.

8. Although the three managers had purchased outlets in different locations,

there was no understanding among us that we were limited to serving customers or doing
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fencing projects in any geographic territory. My understanding was that we would pursue
whatever business we could in whatever territory we could service.

9. There also was no expectation, speaking for myself and to the best of my
knowledge concerning the other owners, that any of us owned the name “Economy Fence
Center” exclusively, only that we had purchased from the prior owner (and with permission
from Bankruptcy Judge Steiner) the right to use the name in conjunction with buying the
business. In the conversations I had with the other location owners, it was a conscious
discussion that “Economy Fence Center” was not a trademark, but a name we could use for
continuing with our own efforts at our different locations within the state, without exclusivity
at to the name, customers, or job locations.

10.  Atno time did I ever have the understanding that Jerry Sturlaugson or his
corporation, JKS Enterprises, Inc. had to use the words “of Mount Vernon” when it did
business as “Economy Fence Center.” 1 was aware that Mr. Sturlaugson and JKS Enterprises,
Inc. used “of Mount Vernon” in some contexts, when they wanted to say where the business
location was. This was not anything that concerned me.

11. I was aware that fairly soon after acquiring his business, Mr. Sturlaugson
adopted a distinctive font and dark blue color for the word “Economy” in signage and other
displays of the business name. I also adopted a logo for my business to display “Economy
Fence Center” in stylized lettering within a design that included a circle with a bar across it
in which the word “Economy” was highlighted, usually displayed in red. I do not remember
and I do not have records that would help me recall exactly when we first used that design. |
only recollect that we did a fencing job for a customer who was a graphic designer, and we

gave her a discount for creating the design for us.
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12.  OnJuly 8 of this year, [ received an email from Derek Smith asking if T
recalled when the new Economy Fence Center logo started being used. Mr. Smith wrote that
he had narrowed it down to sometime between 1985 and 1993, based on the business cards
he had from his time as my employee. I responded to Mr. Smith’s email the same day, stating
that I could not put a date on it, only that we did a job near Green Lake in Seattle for a
graphic artist and gave her a discount on her fence in return for her designing our new logo.

13. On December 5, 2003, T sold the assets of Economy Fence Center, Inc. to
Fence Systems NW, Inc., and since then [ have not worked in the fencing field. Counsel for
JKS Enterprises, Inc. has shown me a copy of a Bill of Sale for that transaction, which I
signed on December 4, 2003. A true and cotrect copy of that document is attached to this
declaration as Exhibit 2. The Bill of Sale states that the assets being transferred by the
“grantor” (Economy Fence Center, Inc.) included “all of the grantor’s right, title and interest
in and to the following assets owned and used by grantor in connection with their business
commonly known as Economy Fence Center (‘business’).” Paragraph 3 of the list of assets
reads: “3. The trade name Economy Fence Center or any variance thereof, together with any
and all trade names, trademarks, trade secrets, and other intangibles of any kind used by
grantor in the operation of the business.” When I signed this Bill of Sale, I did not have the
understanding or intention that [ was granting the purchaser an exclusive right to the name
“Economy Fence Center.” I never made any representations or even casual statements to
Derek Smith or any other representative of Fence Systems NW, Inc. that Economy Fence
Center, Inc. had an exclusive right to the name. The situation was very different. We were
granting the purchaser the same right that I had acquired originally from Chain Link

Specialties, the right to do business under a trade name that others were using as well.
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14.  Derek Smith worked as an employee of Economy Fence Center, Inc. off and
on from about 1985 to 1993, under my management and supervision. During that time, our
company had numerous dealings with Jerry Sturlaugson and JKS Enterprises, Inc., often
cooperative dealing with equipment, supplies, customers, and the like. We often also used the
same materials suppliers. During that time, [ knew that Mr. Sturlaugson’s business used the
trade name “Economy Fence Center.” As a result of these numerous dealings between the

companies, I'm positive that Derek Smith and virtually every employee of my business also

knew this.
15.  Counsel for JKS Enterprises, Inc. has shown me a copy of a letter dated
January 23, 2012 to Jerry Sturlaugson, JKS Enterprises, Inc, from Nathaniel Taylor, lawyer

for Fence Systems N'W, Inc. A true and correct copy of that letter is attached as Exhibit 3 to
this declaration. I have reviewed the letter and can decisively state that a number of facts
alleged in the letter are partly or completely incorrect. They include, but are not necessarily
limited to these:

a. The statement that “'Economy Fence Center’ is a trademark that was

first used in the 1970’s. As a non-lawyer, | am speaking in business terminology, but in the

years that [ owned and operated Economy Fence Center, Inc., I never considered “Economy
Fence Center” to be our (rademark. It was a name that we acquired the right to use as a
business name, in common with the two other businesses that purchased the Economy Fence
Center properties at other locations from Chain Link Specialties. I also do not believe that
Chain Link Specialties ever used it in the 1970’s. I believe Chain Link Specialties first
opened an Economy Fence Center location in 1982 or 1983 (my best estimate is 1983).

b. The statement that Fence Systems NW, Inc. had recently discovered

several instances in which JKS Enterprises, Inc. had infringed the trademark “Economy
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Fence Center” by listing its business with an Everett address under the name “Economy
Fence Center.” Both Derek Smith and I were aware for many years before I sold him the
business in 2003 that JKS Enterprises, Inc. had frequently listed its business under the name
“Economy Fence Center,” although I do not recall whether JKS Enterprises had done so
before in a listing with an Everett address.
c. The statement that Fence Systems NW’s predecessor (my company,

Economy Fence Center, Inc.) had given “tacit approval” for JKS Enterprises to use the
name “Economy Fence Center” when always attached to the description “of Mount
Vernon.” My company did not have to give approval, and we did not have any authority to
give approval, to JKS Enterprises to use the name “Economy Fence Center.” Mr. Sturlaugson
had acquired the right to use “Economy Fence Center” in the same way that I did, in the
course of purchasing his Economy Fence Center property from Chain Link Specialties. My
company also had never exacted a condition from Mr. Sturlaugson or JKS Enterprises that
they always attach the description “of Mount Vernon,” and we knew that in practice they
regularly advertised and did business as “Economy Fence Center” without the geographic
description.

I declare under penalty of perjury under the laws of the United States of America that
the foregoing is true and correct.

Executed August/S: 2014 at Seattle, Washington.

I Soe -

Scott Strong (* \
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ﬁ re{ﬁafter neferred tm 2 Stroﬁg harain ffﬁ
of ter of purthase L Channllnk Spacja]ties

Ino.,,h»rolnartar ;eferrnd to as Ch@inllnk.

strang;is é@airuus of nurchaﬁlng thenEconomy Fenca Center
,buhineﬁa Joc¢eted at 1918 Airport ﬁoad, ‘Byeretty Washington, .
nohommsh Gounmv, pnder the: iu]lowﬂng re“mq and conditions: Sy

A e t...The purchase pricé is’ the sum ot ¢ 5, 000, Q0 free
fﬁﬂr._ " ~and clear of all Jexns and encumbrances,
™ plus
b Yo f c1031ng this tiransaction,
.2, The offer is under the following terms and
conditions:

the '"cost'' price of the inventory on date

Strong is to aquire the right to do bu31ness at
11518 Aarport )cad, lverett, WA as Econony
Fence Center:

The offer wncluvdes the telephone nunber 347-1355
and also witt Lthe option of acguisition of tele-
phone number 841-0884 and/or %“elephone number
77L-98G3, sirong will receive and assume the
existirg coniract with G¢,T.B., relative to Yellow

.Pagee adverlising. Strong recognizes that

assumption of this contract requires payment

ol telepinonu vbligations.

Chainlink eill assign Lo Strong all leasehold
rights in &foresaid premises; including the last

cmonthivs rent,  Strong recognizes that assuptlon

d.

3 'Y This -

of afcrennLo leasehold rights is subject to
approval of the landlord, and closing ot this
transaction shall be 5ubJec' to such approval.

This sale chall include thoze items of equipment,
furniture, lnventory send leasehald imprbvements
at the sforsaid premises, and any goodwill
incidental to the above location,

No aceounts receivable are inciuded in this said
sale, nor are any accounts payabls, excepting
that described in iltem "b" abovs,

offer zball expire if 1t is not approved by the

Bankruptcy Court within thirty (30) days,

‘ihig document
‘Janvary, (98k.

is submitied in good faith this 13th., day of

o —
g s

- . . ‘_,
'\"*‘( [f-" \i .‘N"

Scott Q. Strong
- 1926 W, Casino Roaa #K-105
\ Everett, Washington 938204

'1pﬁ oved and accepted:

LLynmwood, Washdnet ae G ns f; 3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

EXHIBIT 2

DECLARATION OF SCOTT STRONG - EXHIBITS




BILL OF SALE-
(Economy Fence Center)

The undersxgned Economy Fence Center; Inc., a Washington Coxporauon, (“grantor"), for good
and valuable consideration, the receipt and sufficiency of which is hercby acknowtedged, hereby
transfers to Pence SystersNW, Inc. 2 Washington Corporation ("grantee") all of grantor’s right title
and interest in and to the following assets owned and used by grantor in gonnection with their
business commonly known as Economy Fence Center ("business").:

£

1. All of the eqmpment [used in the operation of the business]fea-theattacind-egeprmrentisty
together with all fixtures, goodwill, inventory, trademarks, tradenares, and all other intangible
assets, including without limitation setlers rights to the telephone numbers (206) 447-1536, (425)
881-0884, (425) 347-1355, and (425) 347-1357

2. All work in progress and supplies used or 10 be used in connection with the business.

3. The trade name Economy Fence Center or any variance thereof, together with any and all trade
names, trademarks, tradesecrets, and other intangibles of any kind used by grantor in the operation
of the business

4. All documents, Records, and files connected with the business, operations, or assets of gtantor,
including, without limitation, customer lists, supplier lists.

5. All manufacturers’, Vendors' and suppliers' warranties to the extent assignable, in respect to each
item of property included in the above described assets transferred by grantor to grantee.

Grantor warrants to grantee that they have good and marketable title to all of the above described
assets, Grantor will indemnify grantee and hold thera harmless from, and defend them against any
claims, demands, damages, or judgments which challengs or affect title to the above assets.

IN WITNESS WHEREOF, grantor has cxecuted this bill of sale this 4= day of December, 2003,

BILL OF SALE-1

FSNO00017



STATE OF WASHINGTON )

. )ss
COUNTY OFKING - X )
On this I‘Hay ‘of December, 2003, before me, me'uhders{gncd','a'thary 'public for the State of‘ -
Washington, duly commissioned and swom, personally appeared Scott O. Strong to'me known to
be the president of Economy Fence Center, Inc., the corporation that executed the foregoing
instrument, and acknowledged the said instrument to be the free and voluntary act and deed of said
corporation, for the uses and purposes therein mentioned, and on oath stated that he is authorized to
execute the said instrument and that the seal affixed (if any) Is the corporate seal of said
corporation.

Witness my hand and officiat seal hereto affixed the day and year first above written.

J[) MO U\/'B-UU\, B \“‘““\l‘:gm””o

ALV o ¥ Be
Notary Public for the State of &#‘ @an“%{fa%
Washington residing at__S s tAC 5 df i % 2
My comuniszion expires a6 z wotkay E
E g
% S
5 S
g 4"3’;0 \\\*\{\\‘Q

F WAS
I ,‘.":(“ Iy

‘BILL OF SALE-2
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Marke: Place Towsr

2025 First Avenue, Penthinse A
Seaule, WA 982)-3125

Phone: 205-682-0565
Fax: 206-625-1052

wwy.ehmlaw.com

Chi-Dooh Li

Michae! R, McKinsary
Jam P, Olson
Daniel), Jehinaga
Stzven T. O'Ban®
Keith A. Kemper
Ardrew J. Tele=

Kyle D. Netterfield
Nuashaniel L. Taylor
Kriseen X. Waggoner*
Lana M. Floyd

A. Chod Alived

Lisa N. Ellig

Thomas ). Rodda
Geoffrey A. Enns
Kasherine L. Anderyen

Of Counsel
Gregory D, Esou

Emering
Ronald E. McKimswvy

Williem H. Ciits
(1932-19%4)

*Licensed wabo
procice in Oregon

BLLIS L6 MEKINSTRY e

ATTORNEYG AT LAW

January 23,2012

VIA FEDEX
TRACKING NUMBER 797972153594

Mr. Jerry Sturlaugson

JKS Enterprises, Inc.

17793 State Route 536

Mount Vemnon, WA, 98273-4788

Re;  Trademark Infringement — Economy Fence Center

Dear Mr. Sturlaugson:

_ This firm represents Fence Systerns NW, Inc. (“Fence Systems’) the owner of the trademark

Economy Fence Center (the “Trademark™). The Trademark was first used in the 1970s and is
registered with the U.S. Patent and Trademark Office under registration number 3582510 with
a first use in interstate commerce of 1981 (see enclosed).

My client recently discovered several instances where you have infringed on the Trademark.
There is an advertisement in the Frontier Snohomish County Yellow pages {copy enclosed)
listing your business with an Everett address under the name “Economy Fence.” And you
appear to have recently registered the URL economyfencecenter.com and advertised on the
associated website as doing business in Snohomish County (copy of web page enclosed).

My client and its predecessors have spent over three decades establishing the brand name
“Economy Fence Center” and your advertisements, domain name registration, and web page
presence are creating confusion in the marketplace and costing my client thousands of dollars
in Jost business.

Fence Systems recognizes that its predecessor, from whom it bought the Trademark, may have
given tacit approval for you to use the name Economy Fence Center when always attached to
the description “of Mt. Vernon” and when limited to business in Skagit County. Had you
continued the use of Economy Fence Center with such restrictions, my client would likely have
continued to ignore this infringement,

The present expanded infringement, however, requires me to order you to cease and desist
using the Trademark outside of Skagit County or separate from “of Mt, Vernon.” Within 10
days of receipt of this letter you must: .

1. Immediately cease and desist using the Trademark in any advertising or
communication unless limited to Skagit County AND the restriction “of Mt,
Vernon” is always attached to the communication,

2. Arrange for transfer of the URL economyfencecenter.com to Fence Systems by

contacting Chad Morgan at ¢had@economyfence.com. '
13341 1208601 f K { 7
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January 23, 2012
Page 2

If you fail to comply with the above, my client will have no choice but to bring a claim for
infringément and/or an action for retum of the domain name under the Uniform Domain Name
Dispute Resolution Policy and seek damages and attomeys’ fees. As a fellow small, family-
owned business, Fence Systems would prefer to avoid this route by simply having you cease
and desist and transfer registration of the domain name. However, that preference will not get
in the way of my client taking whatever means necessary 1o protect its business and enforce its
intellectual property rights should you fail to comply. If you or your attorney have any
questions, feel free to contact me at (206) 682-0565 or ntaylor@elmlaw.com.

Vc'ry truly yours,
ISpLI STRY PLLC

Nathaniel L. Taylor

cc:  Fence Systems NW, Inc.

¥13134) 12086.01




