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IN THE UNITED STATES PATENT & TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

In the Matter of Trademark Registration No. 3,618,331 

Registration Date: May 12, 2009 

Mark: COMFORTCLUB 

__________________________________________________________ 

 

Clockwork IP, LLC     ) 

       ) 

  Petitioner    ) 

       ) 

v.       ) Cancellation No.  92057941 

       ) 

Barnaby Heating & Air, LLC    ) 

       ) 

  Respondent.    ) 

 

__________________________________________________________ 

 
REGISTRANT’S/RESPONDENT’S OBJECTION TO PETITIONER’S SUMMARY 

JUDGMENT EVIDENCE AND MOTION TO STRIKE PETITIONER’S EVIDENCE,  

AND RESPONDENT’S OPPOSITION TO PETITIONER’S MOTION FOR SUMMARY 

JUDGMENT, AND RESPONDENT’S CROSS-MOTION FOR SUMMARY JUDGMENT  

 
Registrant/Respondent, Barnaby Heating & Air, LLC (herein “Respondent” and 

“Barnaby”), by counsel, hereby objects to the Declarations of Rick Yohn, Robin Faust, and 

Chelsea Crew, submitted as evidence in support of Petitioner’s Motion for Summary Judgment 

because these individuals were not disclosed until after the close of discovery, and after 

Petitioner filed its Motion for Summary Judgment, and were not disclosed in Petitioner’s Initial 

Disclosures, or supplements thereto.   
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Respondent also, by counsel, hereby Opposes Petitioner's Motion for Summary 

Judgment, and files Respondent’s Cross-Motion for Summary Judgment on its Pleaded 

Affirmative Defenses.  Respondent respectfully requests that the Board deny Petitioner's Motion 

for Summary Judgment and not cancel Barnaby’s U.S. Registration No. 3,618,331 for the 

COMFORTCLUB Mark, given Petitioner’s failure to properly plead fraud in compliance with 

Fed. R. Civ. P. 9(b), and because Respondent has produced affirmative evidence establishing its 

priority in the COMFORTCLUB Mark and that did not commit fraud on the U.S. Patent and 

Trademark Office at any time in connection with the registration of its COMFORTCLUB Mark.   

Additionally, given the contractual relationship between the parties, Petitioner’s claims of 

likelihood of confusion and fraud are barred by law and Respondent moves for cross-summary 

judgment on Respondent’s pleaded affirmative defenses that: (1) Petitioner has failed to state a 

claim upon which relief can be granted, (2) priority, (3) statute of limitations, (4) estoppel, (5) 

laches, (6) acquiescence, and (7) the absence of any liability by Respondent for fraud, or any 

other act, that would give rise to liability to Petitioner.  The grounds for these motions are set 

forth in the accompanying memorandum, the opposition, cross-motion and supporting 

declarations.  

 
 
Filed via ESTTA:  July 9, 2015 

 

Respectfully submitted, 
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 Barnaby Heating & Air, LLC 
  

 
 

 
 
// Julie Celum Garrigue // 

  JULIE CELUM GARRIGUE 
 
Celum Law Firm, PLLC 
11700 Preston Rd. 
Suite 660, PMB 560 
Dallas, Texas 75230 
P: 214.334.6065 
F: 214.504.2289 
E: Jcelum@celumlaw.com 
 
Counsel for Respondent, 
Barnaby Heating & Air, LLC 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing RESPONDENT’S OBJECTIONS AND 

MOTION TO STRIKE PETITIONER’S SUMMARY JUDGMENT EVIDENCE, 

RESPONDENT’S OPPOSITION TO PETITIONER’S SUMMARY JUDGMENT AND 

RESPONDENT’S CROSS-MOTION FOR SUMMARY JUDGMENT was filed on July 9, 
2015 and forwarded to counsel for Petitioner and counsel for Co-Respondent, this 9th day of July 
2015, by email and by sending the same via first class mail:  
 

Brad R. Newberg  
McGuireWoods, LLP  

1750 Tysons Boulevard  
Suite 1800  

Tysons Corner, VA 22102-4215  
T: 703.712.5061 (Direct Line)  

F: 703.712.5187  
Email: bnewberg@mcguirewoods.com 

 
      Counsel for Petitioner,  
      Clockwork IP, LLC 
 

Melissa Replogle, Esq. 
Replogle Law Office, LLC 
2312 Far Hills Ave., #145 

Dayton, OH 45419 

T: 937.369.0177 
F:  937.999.3924 

Email: melissa@reploglelawoffice.com 
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Counsel for Co-Respondent,           
McAfee Heating & Air Conditioning, Inc. 

 
 

               // Julie Celum Garrigue //________ 

      JULIE CELUM GARRIGUE 
 

RESPONDENT’S MEMORANDUM IN SUPPORT OF ITS  

OBJECTIONS TO THE DECLARATIONS OF UNDISCLOSED  

WITNESSES SUBMITTED IN SUPPORT OF SUMMARY JUDGMENT 

 

Respondent, Barnaby Heating & Air, LLC, by counsel, objects and moves to strike the 

Declarations of Rick Yohn, Robin Faust and Chelsea Crew, which were submitted by Petitioner 

in support of its Motion for Summary Judgment and moves to strike this evidence submitted by 

Petitioner in support of its summary judgment motion.  (See Dkt. # 22.)  See Spier Wines (PTY) 

Ltd. v. Shepher, 105 USPQ2d 1239, 1246 (TTAB 2012) (estoppel sanction imposed where 

witness first identified in pretrial disclosure); Great Seats Inc. v. Great Seats Ltd., 100 USPQ2d 

1323, 1326, 1328 (TTAB 2011) (estoppel sanction imposed with respect to the witnesses first 

disclosed in the amended and supplemental pretrial disclosures).   

Petitioner’s Motion for Summary Judgment is predicated on misrepresentations made by 

Petitioner regarding, not only, the so-called “deemed admissions,” which Petitioner failed to 

serve on Respondent in this case, but also upon the declarations of individuals that Petitioner 

failed to disclose in its Initial Disclosures, or supplements thereto, and that were disclosed for the 

first time in declarations submitted in support of Petitioner’s summary judgment motion, and in 

amended disclosures served two (2) days after Petitioner served its Motion for Summary 

Judgment.  (See Celum Decl. at ¶2.)     

Initial Disclosures in this cancellation proceeding were due on January 5, 2014, and 

Discovery closed on June 4, 2014.  (Dkt. # 2, and Exhibit 1 to Celum Decl. at ¶2.)  Petitioner 

served Initial Disclosures, by agreement, on January 31, 2014, and Supplemental Disclosures on 
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June 4, 2014.  (Exhibits 2 and 3 to Celum Decl. at ¶3.)  Petitioner did not serve Expert 

Disclosures, which were due on May 5, 2014.  (Celum Decl. at ¶4.)  Petitioner failed to disclose 

Rick Yohn, Robin Faust, and Chelsea Crew in its Initial Disclosures or in its Supplemental 

Disclosures, which served on the very last day of the close of discovery.  (See Id.)  Then, on May 

28, 2015, two (2) days after Petitioner served its Motion for Summary Judgment and submitted 

these individuals’ testimony in support, Petitioner served a third supplement to its Initial 

Disclosures, adding a multitude of individuals likely to have discoverable information, including 

the three (3) individuals above.  (Exhibit 3 to Celum Decl. at ¶3.)     

Respondent objects to Petitioner’s late disclosed witnesses, to their declarations 

submitted in support of its summary judgment and Respondent asks that the Board strike their 

testimony from the record.  (Exhibits 1, 2 and 3 to Celum Decl. at ¶2.)  See Panda Travel, Inc. v. 

Resort Option Enterprises, Inc., 94 USPQ2d 1789 (TTAB 2009) (documents not produced until 

after the start of trial stricken).  See, e.g., Ingalls Shipbuilding, Inc. v. United States, 857 F.2d 

1448 (Fed. Cir. 1988); Presto Products Inc. v. Nice-Pak Products Inc., 9 USPQ2d 1895, 1896 

n.5 (TTAB 1988) (trademark search report not produced under attorney-client privilege, albeit 

rightfully withheld, still cannot be relied upon to support motion for summary judgment).   

RESPONDENT’S OPPOSITION TO 

PETITIONER’S MOTION FOR SUMMARY JUDGMENT 

 

Petitioner’s Motion for Summary Judgment is not only based upon the late-disclosed 

witnesses’ testimony above, but is also based upon misrepresentations regarding Petitioner’s 

relationship with Respondent.  Additionally all of Petitioner’s allegations of fraud are “based 

upon information and belief” and “mistake of fact” and fail to satisfy Fed. R. Civ. P. 9(b).  Fed. 

R. Civ. P. 9(b).  (Dkt. # 1 at ¶¶9, 31, 34, 35, and 36.)   
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In support of Respondent’s Opposition to Petitioner’s Motion (“Opposition”), 

Respondent submits the Declarations of Mr. Charles Barnaby, President of Barnaby Heating & 

Air, LLC (“Barnaby Decl.”) and Julie Celum Garrigue, counsel for Respondent (“Celum Decl.”), 

along with the attached Exhibits.  Respondent also relies on certain Exhibits attached to 

Petitioner’s Motion (“Pet.’s Mot.”).   

II. UNDISPUTED FACTS 

1. On May 12, 2009, Respondent was granted U.S. Reg. No. 3,618,331 for the 

COMFORTCLUB Mark in International Class 36, for “[p]repaid preventative maintenance 

service plans for heating, ventilating and air conditioning systems” as embodied in 

COMFORTCLUB Mark.  (Exhibit 3 to Barnaby Decl. at ¶ 8.) 

2. As owner of the COMFORTCLUB Mark, in September 2014, Respondent assigned all 

interest and goodwill in its COMFORTCLUB Mark to its Co-Respondent, McAfee Heating & 

Air Conditioning Co., Inc.  (“McAfee”) and obtained an Exclusive License from McAfee for 

continued use of the COMFORTCLUB Mark, which license specifically provides Respondent 

with the right to prosecute and defend this cancellation proceeding.  (Exhibit 4 to Barnaby Decl. 

and ¶9.)   

3. Shortly prior to the grant of registration, on August 21, 2007, Respondent entered into 

Petitioner’s Nighthawk AirTime Membership Agreement and Respondent became a member of 

AirTime 500.  (Dkt. # 1 at ¶8, Exhibit 7 to Barnaby Decl. and ¶12.)   

4. In its Petition to Cancel, Petitioner states, “that it is a home services business…” and 

“[o]ne of Petitioner’s membership organizations is AirTime 500, LLC, (“AirTime”), nationally 

servicing HVAC home contractors.”  (Dkt. # 1 at ¶5, Exhibit 7 to Barnaby Decl. and ¶12.)  

Petitioner also alleges that through its “related One Hour Air Conditioning Franchising, LLC” 
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comprising “One Hour Air Conditioning & Heating”, and other related entities, such as 

“AirTime 500”, Petitioner has “established hundreds of Petitioner’s licensed contractors… 

associated with the COMFORTCLUB Mark.”  (Dkt. # 1 at ¶6, Exhibit 7 to Barnaby Decl. and 

¶12.)   

5. Petitioner further alleges, “Respondent remains in good standing as an AirTime Member, 

except for the present issue, and in accordance with Petitioner’s original Member Agreement on 

August 21, 2007.”  (Dkt. # 1 at ¶19.)   

6. The Member Agreement, between Respondent and Petitioner, by Petitioner’s own 

judicial admission, as the owner of AirTime 500, describes its business as: 

 

(Exhibit D of Dkt. # 1 at ¶11, Exhibit 7 to Barnaby Decl. and ¶12.)   

7. The Member Agreement includes an exclusive and non-objectionable, Missouri choice of 

law provision and mandatory forum selection clause, as set forth below: 
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(Exhibit D at ¶7 of Dkt. # 1 at ¶11, Exhibit 7 to Barnaby Decl. and ¶12.)1    

8. On January 22, 2008, over five and one-half (5 ½) years prior to the initiation of this 

cancellation proceeding, Respondent began use of its COMFORTCLUB Mark in commerce, and 

Respondent has provided affirmative evidence of this use, including a January 28, 2008 invoice 

from 48HourPrint.com along with the images of the initial advertising layout of the 

COMFORTCLUB Mark.  (Exhibit 1 to Barnaby Decl. at ¶4.)   

9. On February 22, 2008, Respondent’s, Mr. Charles Barnaby, received an email from 

Robin Faust, Client Advisor, AirTime 500, and sister company of Petitioner’s, advising that 

Respondent had not completed registration for the upcoming AirTime 500 Expo being held from 

March 11 - 15, 2008 in St. Louis, Missouri.  (Pet’s Mot., Dkt # 22 at Exhibit 6 of DeFord Decl. 

at ¶7). 

10. On February 22, 2008, Respondent’s, Mr. Charles Barnaby, registered to attend an 

AirTime 500 Senior Sales Technician Training course, which was being held from March 17 - 

19, 2008 in St. Louis, Missouri.  (Pet.’s Mot. Dkt. # 22 at DeFord Decl. Exhibit 6 at ¶7.)   

11. From a review of the Senior Sales Technician Course Registration Confirmation, 

AirTime 500 Member classes are held separately from One Hour Heating & Air Conditioning 

Franchisee classes, with AirTime 500 Member classes beginning at 8:00 a.m. daily and 

Franchisee classes beginning at 8:30 a.m. daily.  (Id., Barnaby Decl. at ¶16.) 

12. On February 29, 2008, Respondent’s, Charles Barnaby, emailed copies of images from 

Respondent’s commercial advertisement of its COMFORTCLUB Mark to Petitioner’s 

                                                
1 This contractual provision, alone, mandates the Board’s denial of Petitioner’s Motion for Summary 

Judgment on its fraud claim, and mandates the Board’s dismissal of Petitioner’s Petition to Cancel.  

Respondent has filed a cross-motion for summary judgment herewith on its pleaded affirmative defenses 
of failure to state a claim and contract estoppel, et al.   
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agent/employee, Robin Faust, via email correspondence.  (Pet.’s Mot., Dkt. # 22 at Faust Decl. 

Exhibit B at ¶¶ 3, 4 and 5, Exhibit 9 to Barnaby Decl. at ¶ 13.)    

13. On February 29, 2008, Respondent also sold its first COMFORTCLUB membership.  

(Dkt. # 22 at DeFord Decl. Exhibit 11 at ¶12.)   

14. On March 3, 2008, Petitioner’s, Robin Faust, an employee of Petitioner’s sister company, 

confirmed receipt of Respondent’s February 29, 2008 email and expressed admiration for 

Respondent’s advertisement embodying the COMFORTCLUB Mark.  (Dkt. # 22 at Exhibit B to 

Faust Decl., Exhibit 8 to Barnaby Decl. at ¶13.)  In that same email, Ms. Faust ensured 

Respondent’s, Mr. Charles Barnaby, that “Peter” would review Respondent’s ad and provide a 

response.  (Exhibit 9 to Barnaby Decl. at ¶14.)   

15. On March 13, 2008, Respondent filed its application to register the COMFORTCLUB 

Mark, for “prepaid preventative maintenance service plans for heating, ventilating and air 

conditioning systems” in International Class 36, U.S. Application Serial No. 77/420,784, without 

the aid of anyone outside of Respondent’s company, and without the aid of an attorney or other 

agent.  (Exhibit 2 to Barnaby Decl. at ¶7.) 

16. On March 17 – 19, 2008, Respondent’s, Mr. Charles Barnaby, attended the AirTime 500 

Senior Sales Technician Training course in St. Louis, Missouri, for which he registered on 

February 22, 2008.  (Pet.’s Mot. Dkt. # 22 Exhibit 18 to Crew Decl.; Barnaby Decl. at ¶18-19.) 

17. A copy of the March 17 – 19, 2008 AirTime 500 materials provided to Mr. Charles 

Barnaby in the Senior Sales Technician Training course confirm that there was no use of any 

“COMFORTCLUB” mark in Petitioner’s training materials and there is no evidence that any 

additional materials were provided to Respondent’s, Mr. Charles Barnaby, at that meeting.  

(Exhibit 11 to Barnaby Decl. at ¶19.)   
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III. LAW AND ARGUMENT 

A party seeking cancellation of a trademark registration for fraudulent procurement bears 

a heavy burden of proof.  In re Bose Corp., 580 F.3d 1240, 91 USPQ2d 1938, 1939, citing W.D. 

Byron & Sons, Inc. v. Stein Bros. Mfg. Co., 377 F.2d 1001, 153 USPQ 749, 750 (CCPA 1967).  

“Indeed, ‘the very nature of the charge of fraud requires that it be proven ‘to the hilt’ with clear 

and convincing evidence.  There is no room for speculation, inference or surmise and, obviously, 

any doubt must be resolved against it.  1 USPQ2d at 1939, citing, Smith Int'l, Inc. v. Olin Corp., 

4 (TTAB 1981).  Because fraud involves a willful intent to deceive, one cannot commit fraud 

unknowingly. Asian and Western Classics B.V. v. Selkow, 92 USPQ2d 1478, 1479 (TTAB 

2009) ([A]llegations [based solely upon information and belief] fail to meet the Fed. R. Civ. P. 

9(b) requirements as they are unsupported by any statement of facts providing the information 

upon which petitioner relies or the belief upon which the allegation is founded (i.e., known 

information giving rise to petitioner’s stated belief, or a statement regarding evidence that is 

likely to be discovered that would support a claim of fraud)). 

In this proceeding, Petitioner plead the following:  

• “Respondent’s application for the mark COMFORTCLUB was filed both by 

mistake of fact and fraudulently, in breach of their license agreement with 

Petitioner or as a Constructive Trustee of Petitioner.”  (Dkt. # 1 at ¶9.) 

• “Petitioner licensed Petitioner’s Mark to Respondent for use in the performance 

and delivery of home heating, air conditioning and ventilation contracting 

services.”  (Id. at ¶18.) 

• “Respondent remains in good standing as an AirTime member, except for the 

present issue, and in accordance with Petitioner’s original Member Agreement on 
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August 21, 2007.”  (Id. at ¶19.) 

• “Respondent’s authorization to use Petitioner’s Mark has continued in accordance 

with the terms of the Member Agreement.”  (Id. at ¶20.) 

• Petitioner also alleges that on March 13, 2008, in Respondent’s original 

application and again on August 27, 2008, in support of Respondent’s amended 

specimen, that “Respondent’s Owner and Principal, Mr. Charles Barnaby, signed 

a declaration in support of its application for the Registration that stated, inter 

alia, that he ‘believes the applicant to be the owner of the trademark/service mark 

sought to be registered,’… ‘believes applicant to be entitled to use such mark in 

commerce,’ and to the best of his knowledge, he believes that ‘no other person, 

firm, corporation, or association has the right to sue the mark in commerce, either 

in the identical form thereof or in such near resemblance thereto’ as to be likely to 

cause confusion. Upon information and belief, these statements, which were made 

under oath, were false.  Upon information and belief, Mr. Barnaby made these 

statements with an intent to deceive the U.S. Patent and Trademark Office 

(“USPTO”) into granting registration …”  (Id. at ¶¶32 and 34.) 

• “Upon information and belief, Respondent was not, at the time it filed an 

application for the Registration, the rightful owner of Respondent’s Mark.”  (Id. at 

¶36.) 

• “Upon information and belief, Respondent is not currently the rightful owner of 

Respondent’s Mark.”  (Id. at ¶37.) 

Petitioner’s pleaded fraud claim is insufficient, as a matter of law, to support an award of 

summary judgment, because it is based upon allegations that Respondent’s application for the 
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COMFORTCLUB Mark was filed by “mistake,” was used “under the grant of a license from 

Petitioner”, and each of Petitioner’s specific allegations of any wrongdoing are “based upon 

information and belief.”  (See id.; and see Media Online Inc. v. El Clasificado Inc., 88 USPQ2d 

1285, 1287 (TTAB 2008) (finding the proposed amended pleading insufficient in part under Fed. 

R. Civ. P. 9(b) because the false statements that purportedly induced the Office to allow 

registration were not set forth with particularity); and 5A FED. PRAC. & PROC. CIV. 3D § 1298 

(April 2013) (discussing particularity requirement of FED. R. CIV. P. 9(b)).   

Because Petitioner’s fraud claim was not properly pleaded and is insufficient to state a 

claim Petitioner’s motion for summary judgment should be deemed moot. Intermed 

Communications, Inc. v. Chaney, 197 USPQ 501, 503 n. 2 (TTAB 1977) (“If a claim has not 

been properly pleaded, one cannot obtain summary judgment thereon”); see also Consolidated 

Foods Corporation v. Berkshire Handkerchief Co., Inc., 229 USPQ 619, 621 (TTAB 1986) (The 

rule that only properly pleaded issues may be the subject of a grant of summary judgment “is 

especially important where the asserted ground for summary judgment is fraud since in pleading 

fraud, ‘the circumstances . . . shall be stated with particularity.’  Fed. R. Civ. P. 9(b)”).  Pleadings 

of fraud made “on information and belief,” when there is no allegation of “specific facts upon 

which the belief is reasonably based” are insufficient.  Exergen Corp. v. Wal-Mart Stores Inc., 91 

USPQ2d 1656, 1670 (Fed. Cir. 2009) and cases cited therein (discussing when pleading on 

information and belief under Fed. R. Civ. P. 9(b) is permitted); see also In Re Bose Corp., 91 

USPQ2d at 1938.  Additionally, under USPTO Rule 11.18, the factual basis for a pleading 

requires either that the pleader know of facts that support the pleading or that evidence showing 

the factual basis is “likely” to be obtained after a reasonable opportunity for discovery or 

investigation.  Allegations based solely on information and belief raise only the mere possibility 
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that such evidence may be uncovered and do not constitute pleading of fraud with particularity.  

Thus, to satisfy Rule 9(b), any allegations based on “information and belief” must be 

accompanied by a statement of facts upon which the belief is founded.  See Exergen Corp., 91 

USPQ2d at 1670 n.7, citing Kowal v. MCI Commc'n Corp., 16 F.3d 1271, 1279 n.3 (D.C. Cir. 

1994) “(‘[P]leadings on information and belief [under Rule 9(b)] require an allegation that the 

necessary information lies within the defendant's control, and … such allegations must also be 

accompanied by a statement of the facts upon which the allegations are based’).” 

Alternatively, to the extent the Board is inclined to find Petitioner’s fraud claim is well 

plead, and satisfies Fed. R. Civ. P. 9(b), based upon the undisputed facts and admissions, as set 

forth herein (II. Undisputed Facts, ¶¶ 1- 17, infra.), genuine issues remain with respect to 

Respondent’s intent to commit fraud on the USPTO. A party asserting a fraud claim bears a 

heavy burden because fraud must be “proven ‘to the hilt’ by clear and convincing evidence,” 

leaving nothing to speculation, conjecture, or surmise; any doubt must be resolved against the 

party making the claim. Smith International, Inc. v. Olin Corp., 209 USPQ 1033, 1043-1044 

(TTAB 1981). The factual question of intent is particularly unsuited to disposition on summary 

judgment. Copelands' Enterprises Inc. v. CNV Inc., 945 F.2d 1563, 20 USPQ2d 1299 (Fed. Cir. 

1991).  Petitioner’s Motion and the scant evidence submitted in support, do not meet Petitioner’s 

clear and convincing burden.  Respondent has set forth evidence to refute each of Petitioner’s 

allegations of wrongdoing, including fraud, at all times material to the use and registration of 

Respondent’s COMFORTCLUB Mark.  (See Barnaby Decl.)   

As set forth in II. Undisputed Facts, infra., Respondent began using the 

COMFORTCLUB Mark in January 2008, prior to attending the March 2008 AirTime 500 

meeting in St. Louis, Missouri, a fact on which Petitioner bases the bulk of its argument and 
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evidence that Respondent is guilty of fraud.  (See Dkt. #  22 at pp. 3-7.)  As Respondent has 

shown, not only had Respondent already begun using its COMFORTCLUB Mark in commerce, 

but Respondent had also filed its application for the registration of its Mark at the USPTO.  (Dkt. 

# 22; see also Barnaby Decl.).  Even if Respondent had not filed its application for its 

COMFORTCLUB Mark by the time Respondent’s, Mr. Charles Barnaby attended the AirTime 

500 Expo, Petitioner has failed to show that the COMFORTCLUB Mark was adopted by 

Petitioner, or that it was in use at the March 17-19, 2008 meeting, such that Respondent could 

have intentionally and willfully adopted the COMFORTCLUB Mark as its own, in complete 

abrogation, to Petitioner’s ownership rights.  (Barnaby Decl. at ¶¶17 – 21.) 

What Petitioner has submitted in support of its Motion are undated internal exemplars or 

mock-ups, lacking any contact information, or with faux contact information for its faux 

Franchisees with fictitious addresses in fictitious towns.  (Barnaby Decl. at ¶24; see also Yohn 

Decl. at Exhibits 1 and 2.)  The materials submitted by Petitioner fail to establish that Petitioner 

ever used the COMFORTCLUB or “COMFORT CLUB” Mark in commerce, or that Petitioner 

has rights to the COMFORTCLUB Mark that are superior to that of Respondent’s.  (See Exhibits 

1 and 2 of Yohn Decl.)   

Given the timing of Respondent’s first use in commerce, its application date, and given 

Petitioner’s failure to produce even a scintilla of evidence that Respondent committed fraud in 

securing its Registration, Petitioner’s motion for summary judgment should be denied.  The 

record before the Board does not contain undisputed facts demonstrating that Respondent 

engaged in fraud.  As such, Petitioner’s Motion for Summary Judgment must be denied.  

RESPONDENT’S CROSS MOTION FOR SUMMARY JUDGMENT 
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 Respondent hereby moves via its cross-motion for summary judgment based upon its 

pleaded affirmative defenses of Petitioner’s failure to state a claim upon which relief can be 

granted, contract estoppel, statute of limitations, laches, and acquiescence, by the very terms of 

the Member Agreement between the parties, given Petitioner’s repeated admissions that it is the 

“owner” and “constructive trustee” of benefits to the parties’ August 21, 2007 Member 

Agreement.  (See Dkt. # 1 at ¶¶ 5, 6, 8, 9, 11, 12, 13, 14, 15, 16, 19, and 20; Exhibit 7 to Barnaby 

Decl. at ¶12.)  The August 21, 2007 Member Agreement contains a non-objectionable choice of 

law provision that Missouri State law apply to any dispute arising out of the Member Agreement 

be brought in Missouri State or Federal court, and that jurisdiction is limited solely to the State of 

Missouri.  (Exhibit 7 to Barnaby Decl. at 12.)  Petitioner is required, as a party to the underlying 

Member Agreement, to abide by its terms, and as such, was required to bring this action in the 

State of Missouri.  Because, Petitioner failed to do so, it has failed to state a claim for which 

relief can be provided and Respondent moves for judgment on its affirmative defense.  (See Dkt. 

#3 at ¶ 41.)   

A motion for summary judgment is a pretrial device intended to save the time and 

expense of a full trial when the moving party is able to demonstrate, prior to trial, that there 

is no genuine dispute of material fact, and that it is entitled to judgment as a matter of law. 

See Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317 (1986).  In reviewing a 

motion for summary judgment, the evidentiary record and all reasonable inferences to be 

drawn from the undisputed facts must be viewed in the light most favorable to the nonmoving 

party. Olde Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQ2d 1542, 1544 (Fed. 

Cir. 1992).  This Board may not resolve issues of material fact; it may only ascertain whether 

such issues exist.  See Lloyd’s Food Prods. Inc. v. Eli’s Inc., 987 F.2d 766, 25 USPQ2d 2027 
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(Fed. Cir. 1993).  This Board may “consider the agreement, its construction or its validity if 

necessary to decide the issues properly before it … including the issue of estoppel.”  Selva & 

Sons, Inc. v. Nina Footwear, Inc., 705 F.2d 1316, 217 USPQ 641, 647 (Fed. Cir. 1983).  

Nonetheless, in those cases where the material facts are clearly undisputed, as is the case in the 

present cancellation proceeding, and are truly compelling, or where the motion is based on some 

theory of res judicata, summary judgment is a good way to avoid a useless trial.  See, e.g., 

Orouba Agrifoods Processing Company v. United Food Import, 97 USPQ2d 1310 (TTAB 2010) 

(Cancellation No. 92050739) (successful motion based on res judicata).   

For these very same reasons, and based upon the same admissions that Petitioner is a 

party to the Member Agreement, Respondent moves for summary judgment based upon its 

pleaded affirmative defense of contract estoppel.  (Exhibit 7 to Barnaby Decl. and Dkt. #3 at ¶ 

45.)  Because contract construction is a question of law, the Board may “consider the agreement, 

its construction or its validity if necessary to decide the issues properly before it … including 

the issue of estoppel.”  Selva & Sons, Inc. v. Nina Footwear, Inc., 705 F.2d 1316, 217 USPQ 

641, 647 (Fed. Cir. 1983).  Section 7. of the Member Agreement explicitly states that “any 

action arising out of, or related to this agreement will be brought by the parties only in a 

Missouri state court or federal court sitting in Missouri.”  (Exhibit 7 to Barnaby Decl. at ¶12.)  

Respondent moves to enforce this provision against Petitioner and moves for a dismissal of 

Petitioner’s claims on Respondent’s pleaded affirmative defense of estoppel. 

Respondent also moves for summary judgment on its pleaded affirmative defenses of 

laches and acquiescence.  Petitioner submitted the Declaration of Robin Faust in support of its 

Motion for Summary Judgment and Ms. Faust acknowledged under penalty of perjury that she 

received and praised Respondent’s ad incorporating and embodying Respondent’s 
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COMFORTCLUB Mark on February 28, 2008 and on March 3, 2008.  (Exhibits B and C to 

Faust Decl. at ¶¶7 and 8.)  Respondent has been using the COMFORTCLUB Mark in commerce 

since January 22, 2008, and Petitioner knew, or should have known, about such use as early as 

February 28, 2008.  An estoppel can be created by a plaintiff’s knowing acquiescence in 

defendant’s activities, or by unreasonable delay coupled with prejudice, creating an estoppel by 

laches.  Richdel, Inc. v. Mathews Co., 190 USPQ 37, 1976 WL 20915 (TTAB 1976) (a consent 

to use necessarily includes a consent to register).  Here, Respondent has invested over $225,000 

developing its COMFORTCLUB Mark, following its February 28, 2008 email to Petitioner’s, 

Robin Faust.  (Barnaby Decl. at ¶ 15.) 

III. CONCLUSION 

Construing Petitioner’s allegations so as to do justice and in the light most favorable to 

Respondent, as the non-movant on the summary judgment motion, the Board should find that 

Petitioner has not alleged with sufficient particularity facts which, if proven at trial, would 

establish that Respondent knowingly made a false, material statement with the intent to deceive 

the United States Patent and Trademark Office, and Petitioner’s Motion should be denied.  

Construing Respondent’s allegations so as to do justice and in the light most favorable to 

Petitioner, as the non-movant on the summary judgment motion, the Board should find that 

Respondent has alleged with sufficient particularity facts which, if proven at trial, would 

establish that Petitioner’s claims are barred based upon the contractual agreement between the 

parties, Petitioner’s failure to state a claim upon which relief can be granted, contract estoppel, 

laches, acquiescence and the applicable Missouri statute of limitations.   
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 Barnaby Heating & Air, LLC 
  

 
 

 
 
// Julie Celum Garrigue // 

  JULIE CELUM GARRIGUE 
 
Celum Law Firm, PLLC 
11700 Preston Rd. 
Suite 660, PMB 560 
Dallas, Texas 75230 
P: 214.334.6065 
F: 214.504.2289 
E: Jcelum@celumlaw.com 
 
Counsel for Respondent, 
Barnaby Heating & Air, LLC 

 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing RESPONDENT’S OBJECTIONS AND 

MOTION TO STRIKE PETITIONER’S SUMMARY JUDGMENT EVIDENCE, AND 

MEMORANDUM IN SUPPORT, RESPONDENT’S OPPOSITION TO RESPONDENT’S 

SUMMARY JUDGMENT AND RESPONDENT’S CROSS-MOTION FOR SUMMARY 

JUDGMENT was filed on July 9, 2015 and forwarded to counsel for Petitioner and counsel for 
Co-Respondent, this 9th day of July 2015, by email and by sending the same via first class mail:  
 

Brad R. Newberg  
McGuireWoods, LLP  

1750 Tysons Boulevard  
Suite 1800  

Tysons Corner, VA 22102-4215  
T: 703.712.5061 (Direct Line)  

F: 703.712.5187  
Email: bnewberg@mcguirewoods.com 

 
      Counsel for Petitioner,  
      Clockwork IP, LLC 
 

Melissa Replogle, Esq. 
Replogle Law Office, LLC 
2312 Far Hills Ave., #145 

Dayton, OH 45419 

T: 937.369.0177 
F:  937.999.3924 

Email: melissa@reploglelawoffice.com 
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Counsel for Co-Respondent,           
McAfee Heating & Air Conditioning, Inc. 

 
 

               // Julie Celum Garrigue //________ 

      JULIE CELUM GARRIGUE 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Registration No. 3,618,331 

Registration Date: May 12, 2009 

Mark: COMFORTCLUB 

__________________________________________________________ 

 

Clockwork IP, LLC     ) 

       ) 

  Petitioner    ) 

       ) 

v.       ) Cancellation No.  92057941 

       ) 

BARNABY HEATING & AIR, LLC   ) 

       ) 

  Respondent.    ) 

 

__________________________________________________________ 

 

DECLARATION OF JULIE CELUM GARRIGUE 

“I Julie Celum Garrigue declare under penalty of perjury that the foregoing is true and 

correct. 

1. I am legal counsel for Respondent, Barnaby Heating & Air, LLC.  

2. Petitioner filed its Motion for Summary Judgment on May 26, 2015.  On May 28, 

2015, I received a courtesy copy of Petitioner’s (third) Supplemented Initial Disclosures 

via email from Amanda L. DeFord.  Initial disclosures in this case were due on Janaury 

31, 2014, Discovery closed on June 4, 2014, Expert Disclosures were due on May 5, 

2014.  A true and accurate copy of the original scheduling order in this case is attached 

hereto as Exhibit 1.  
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3. Petitioner’s initial disclosures were served on January 31, 2014 and a true and 

accurate copy of Petitioner’s initial disclosures is attached hereto as Exhibit 2.  

Petitioner’s supplemental disclosures were served on June 4, 2014 and a true and accurate 

copy of Petitioner’s supplemental disclosures is attached hereto as Exhibit 3.  A true and 

accurate copy of Petitioner’s May 28, 2015, supplemental disclosures are attached hereto 

as Exhibit 4.   

4. Petitioner did not serve expert disclosures in this case by the May 5, 2014 

deadline.  

5. The three witnesses were not disclosed to Respondent until Petitioner filed its 

summary judgment motion.  Respondent objects to these witnesses and their testimony 

and moves to strike their testimony from the record.  

 

 I declare under penalty of perjury the foregoing is true and correct.  

 

 

EXECUTED on _______________, 2015. 

      _________________________  

      JULIE CELUM GARRIGUE 
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        Mailed:  September 27, 2013 
 

 Cancellation No. 92057941 
         Registration No. 3618331 
 
 
BARNABY HEATING & AIR 
4620 INDUSTRIAL ST  STE C,  
ROWLETT, TX 75088 UNITED STATES  
 

Clockwork IP, LLC 
 
     v. 
 
Barnaby Heating & Air 

 
JOHN PARE 
CLOCKWORK INC 
50 CENTRAL AVENUE  SUITE 920,  
SARASOTA, FL 34236 UNITED STATES  
 
 

Karl Kochersperger, Paralegal Specialist: 

 

 

A petition to cancel the above-identified registration has been filed.  

A service copy of the petition for cancellation was forwarded to 
registrant (defendant) by the petitioner (plaintiff).  An electronic 
version of the petition for cancellation is viewable in the electronic 
file for this proceeding via the Board's TTABVUE system: 

http://ttabvue.uspto.gov/ttabvue/. 
 

Proceedings will be conducted in accordance with the Trademark Rules of 

Practice, set forth in Title 37, part 2, of the Code of Federal 

Regulations ("Trademark Rules").  These rules may be viewed at the 

USPTO's trademarks page:  http://www.uspto.gov/trademarks/index.jsp.  The Board's 

main webpage (http://www.uspto.gov/trademarks/process/appeal/index.jsp) includes 
information on amendments to the Trademark Rules applicable to Board 
proceedings, on Alternative Dispute Resolution (ADR), Frequently Asked 
Questions about Board proceedings, and a web link to the Board's manual 
of procedure (the TBMP). 

 
Plaintiff must notify the Board when service has been ineffective, 

within 10 days of the date of receipt of a returned service copy or the 

date on which plaintiff learns that service has been ineffective.  
Plaintiff has no subsequent duty to investigate the defendant's 
whereabouts, but if plaintiff by its own voluntary investigation or 
through any other means discovers a newer correspondence address for the 
defendant, then such address must be provided to the Board.  Likewise, 
if by voluntary investigation or other means the plaintiff discovers 

UNITED STATES PATENT AND TRADEMARK OFFICE 
Trademark Trial and Appeal Board 
P.O. Box 1451 

Alexandria, VA  22313-1451 
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information indicating that a different party may have an interest in 
defending the case, such information must be provided to the Board.  The 
Board will then effect service, by publication in the Official Gazette 
if necessary.  See Trademark Rule 2.118.  In circumstances involving 
ineffective service or return of defendant's copy of the Board's 
institution order, the Board may issue an order noting the proper 
defendant and address to be used for serving that party.  
 

Defendant's ANSWER IS DUE FORTY DAYS after the mailing date of this 

order.  (See Patent and Trademark Rule 1.7 for expiration of this or any 

deadline falling on a Saturday, Sunday or federal holiday.)  Other 

deadlines the parties must docket or calendar are either set forth below 

(if you are reading a mailed paper copy of this order) or are included 

in the electronic copy of this institution order viewable in the Board's 

TTABVUE system at the following web address:  http://ttabvue.uspto.gov/ttabvue/. 
 
 
Defendant's answer and any other filing made by any party must include 

proof of service.  See Trademark Rule 2.119.  If they agree to, the 

parties may utilize electronic means, e.g., e-mail or fax, during the 

proceeding for forwarding of service copies.  See Trademark Rule 
2.119(b)(6). 
 
The parties also are referred in particular to Trademark Rule 2.126, 

which pertains to the form of submissions.  Paper submissions, including 

but not limited to exhibits and transcripts of depositions, not filed in 

accordance with Trademark Rule 2.126 may not be given consideration or 

entered into the case file. 
 

 

As noted in the schedule of dates for this case, the parties are 

required to have a conference to discuss:  (1) the nature of and basis 

for their respective claims and defenses, (2) the possibility of 

settling the case or at least narrowing the scope of claims or defenses, 

and (3) arrangements relating to disclosures, discovery and introduction 

of evidence at trial, should the parties not agree to settle the case.  
See Trademark Rule 2.120(a)(2).  Discussion of the first two of these 
three subjects should include a discussion of whether the parties wish 
to seek mediation, arbitration or some other means for resolving their 
dispute.  Discussion of the third subject should include a discussion of 
whether the Board's Accelerated Case Resolution (ACR) process may be a 

Time to Answer 11/6/2013

Deadline for Discovery Conference 12/6/2013

Discovery Opens 12/6/2013

Initial Disclosures Due 1/5/2014

Expert Disclosures Due 5/5/2014

Discovery Closes 6/4/2014

Plaintiff's Pretrial Disclosures 7/19/2014

Plaintiff's 30-day Trial Period Ends 9/2/2014

Defendant's Pretrial Disclosures 9/17/2014

Defendant's 30-day Trial Period Ends 11/1/2014

Plaintiff's Rebuttal Disclosures 11/16/2014

Plaintiff's 15-day Rebuttal Period Ends 12/16/2014
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more efficient and economical means of trying the involved claims and 
defenses.  Information on the ACR process is available at the Board's 
main webpage.  Finally, if the parties choose to proceed with the 
disclosure, discovery and trial procedures that govern this case and 
which are set out in the Trademark Rules and Federal Rules of Civil 
Procedure, then they must discuss whether to alter or amend any such 
procedures, and whether to alter or amend the Standard Protective Order 
(further discussed below).  Discussion of alterations or amendments of 
otherwise prescribed procedures can include discussion of limitations on 
disclosures or discovery, willingness to enter into stipulations of 
fact, and willingness to enter into stipulations regarding more 
efficient options for introducing at trial information or material 
obtained through disclosures or discovery. 
 
The parties are required to conference in person, by telephone, or by 
any other means on which they may agree.  A Board interlocutory attorney 
or administrative trademark judge will participate in the conference, 
upon request of any party, provided that such participation is requested 
no later than ten (10) days prior to the deadline for the conference.  
See Trademark Rule 2.120(a)(2).  The request for Board participation 
must be made through the Electronic System for Trademark Trials and 
Appeals (ESTTA) or by telephone call to the interlocutory attorney 
assigned to the case, whose name can be found by referencing the TTABVUE 

record for this case at http://ttabvue.uspto.gov/ttabvue/.  The parties should 
contact the assigned interlocutory attorney or file a request for Board 
participation through ESTTA only after the parties have agreed on 
possible dates and times for their conference.  Subsequent participation 
of a Board attorney or judge in the conference will be by telephone and 
the parties shall place the call at the agreed date and time, in the 
absence of other arrangements made with the assigned interlocutory 
attorney. 
 

The Board's Standard Protective Order is applicable to this case, but 

the parties may agree to supplement that standard order or substitute a 

protective agreement of their choosing, subject to approval by the 

Board.  The standard order is available for viewing at:  

http://www.uspto.gov/trademarks/process/appeal/guidelines/stndagmnt.jsp.  Any party 
without access to the web may request a hard copy of the standard order 
from the Board.  The standard order does not automatically protect a 
party's confidential information and its provisions must be utilized as 
needed by the parties.  See Trademark Rule 2.116(g). 
 

Information about the discovery phase of the Board proceeding is 

available in chapter 400 of the TBMP.  By virtue of amendments to the 

Trademark Rules effective November 1, 2007, the initial disclosures and 

expert disclosures scheduled during the discovery phase are required 

only in cases commenced on or after that date.  The TBMP has not yet 
been amended to include information on these disclosures and the parties 
are referred to the August 1, 2007 Notice of Final Rulemaking (72 Fed. 
Reg. 42242) posted on the Board's webpage.  The deadlines for pretrial 
disclosures included in the trial phase of the schedule for this case 
also resulted from the referenced amendments to the Trademark Rules, and 
also are discussed in the Notice of Final Rulemaking. 
 

The parties must note that the Board allows them to utilize telephone 

conferences to discuss or resolve a wide range of interlocutory matters 

that may arise during this case.  In addition, the assigned 
interlocutory attorney has discretion to require the parties to 
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participate in a telephone conference to resolve matters of concern to 
the Board.  See TBMP § 502.06(a) (2d ed. rev. 2004). 
 

The TBMP includes information on the introduction of evidence during the 

trial phase of the case, including by notice of reliance and by taking 

of testimony from witnesses.  See TBMP §§ 703 and 704.  Any notice of 
reliance must be filed during the filing party's assigned testimony 
period, with a copy served on all other parties.  Any testimony of a 
witness must be both noticed and taken during the party's testimony 
period.  A party that has taken testimony must serve on any adverse 
party a copy of the transcript of such testimony, together with copies 
of any exhibits introduced during the testimony, within thirty (30) days 
after the completion of the testimony deposition.  See Trademark Rule 
2.125. 
 

Briefs shall be filed in accordance with Trademark Rules 2.128(a) and 

(b).  An oral hearing after briefing is not required but will be 
scheduled upon request of any party, as provided by Trademark Rule 
2.129. 
 
If the parties to this proceeding are (or during the pendency of this 
proceeding become) parties in another Board proceeding or a civil action 
involving related marks or other issues of law or fact which overlap 
with this case, they shall notify the Board immediately, so that the 
Board can consider whether consolidation or suspension of proceedings is 
appropriate. 
 

ESTTA NOTE:  For faster handling of all papers the parties need to file 

with the Board, the Board strongly encourages use of electronic filing 

through the Electronic System for Trademark Trials and Appeals (ESTTA).  
Various electronic filing forms, some of which may be used as is, and 

others which may require attachments, are available at http://estta.uspto.gov. 
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PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77420784
Filing Date: 03/13/2008

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77420784

MARK INFORMATION

* MARK ComfortClub

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT ComfortClub

MARK STATEMENT
The mark consists of standard characters,
without claim to any particular font, style,
size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Barnaby Heating & Air

* STREET 4620 Industrial ST, STE C

* CITY Rowlett

* STATE
(Required for U.S. applicants) Texas

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants only) 75088

PHONE 972-412-0150

FAX 972-475-6815

EMAIL ADDRESS info@barnabyheatingandair.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

LEGAL ENTITY INFORMATION

TYPE limited liability company

../APP0002.JPG


STATE/COUNTRY WHERE LEGALLY
ORGANIZED Texas

GOODS AND/OR SERVICES AND BASIS INFORMATION

INTERNATIONAL CLASS 036 

       FIRST USE ANYWHERE DATE At least as early as 01/22/2008

       FIRST USE IN COMMERCE DATE At least as early as 01/22/2008

* IDENTIFICATION
Prepaid preventive maintenance service plans
for heating, ventilating and air conditioning
systems

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE DATE At least as early as 01/22/2008

       FIRST USE IN COMMERCE DATE At least as early as 01/22/2008

CORRESPONDENCE INFORMATION

NAME Barnaby Heating & Air

FIRM NAME Barnaby Heating & Air

STREET 4620 Industrial ST, STE C

CITY Rowlett

STATE Texas

COUNTRY United States

ZIP/POSTAL CODE 75088

PHONE 972-412-0150

FAX 972-475-6815

EMAIL ADDRESS info@barnabyheatingandair.com

AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 325

* TOTAL FEE DUE 325

* TOTAL FEE PAID 325

SIGNATURE INFORMATION

SIGNATURE /Charles Barnaby/



SIGNATORY'S NAME Charles Barnaby

SIGNATORY'S POSITION Principal Partner

DATE SIGNED 03/13/2008



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77420784
Filing Date: 03/13/2008

To the Commissioner for Trademarks:

MARK:  ComfortClub (Standard Characters, see mark)
The literal element of the mark consists of ComfortClub.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Barnaby Heating & Air, a limited liability company legally organized under the laws of
Texas, having an address of
      4620 Industrial ST, STE C
      Rowlett, Texas 75088
      United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended.

For specific filing basis information for each item, you must view the display within the Input Table.
       International Class 036:  Prepaid preventive maintenance service plans for heating, ventilating and air
conditioning systems

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark in
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as
amended.

In International Class 036, the mark was first used at least as early as 01/22/2008, and first used in
commerce at least as early as 01/22/2008, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) direct mail piece.
Specimen File1

Correspondence Information: Barnaby Heating & Air

4620 Industrial ST, STE C

Rowlett, Texas 75088

972-412-0150(phone)

972-475-6815(fax)

info@barnabyheatingandair.com (authorized)

A fee payment in the amount of $325 has been submitted with the application, representing payment for 1
class(es).

../APP0002.JPG
../APP0003.JPG


Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /Charles Barnaby/   Date Signed: 03/13/2008
Signatory's Name: Charles Barnaby
Signatory's Position: Principal Partner

RAM Sale Number: 9157
RAM Accounting Date: 03/13/2008

Serial Number: 77420784
Internet Transmission Date: Thu Mar 13 11:34:48 EDT 2008
TEAS Stamp: USPTO/BAS-71.96.1.66-2008031311344828293
3-77420784-40030574bb9cde1113f4fe217ddac
a3212f-CC-9157-20080313113219201855
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Mark: 
Registration No.: 
Registration Date: 

Assignor. 
Address: 

Assignee: 
Address: 

ASSIGNMENT OF TRADEMARK REGISTRATION 

COMFORTCLUB 
3618331 
May 12, 2009 

Barnaby Heating & Air LLC 
4620 Industrial St., Ste. C, Rowlett, Texas 75088 

McAfee Heating and Air Conditioning Co., Inc. 
4770 Hempstead Station Dr., Kettering, Ohio 45429 

This Trademark Assignment is made and effective as of the 2)"4.rate of , 

2014, by and between Barnaby Heating & Air LLC ("Assignor") and McAfee Heating and Air 
Conditioning Co., Inc. ("Assignee"}. 

WHEREAS, Assignor obtained a federal trademark registration on May 12, 2009; 

WHEREA&, entered into a certain Trademark License Agreement 
effective theJ}dday of - · <.('. 2014 (the "License Agreement") which, among other 
provisions, grants certain licenses to As.-;ignor to use the Mark; 

WHEREAS Assignee desires to acquire all of Assignor's right, title and in and to 
the Mark together with all the goodwill symboliz.ed thereby, and Assignor desires to assign all 

such right, title and interest in and to the Mark to Assignee, upon the terms and conditions set 

forlh herein. 

NOW. THEREFORE, for good and valuable consideration the receipt and sufficiency of 
which is hereby acknowledged by Assignor, the parties agree as follows: 

I. Assignor hereby conveys and assigns to Assignee, and Assignee hereby accepts from 
Assignor, all of Assignor's right., title and interest in and to the Mark, together with the goodwill 

of the business symbolized by the Mark. 

2. Assignor represents and warrants that: 

(i) Assignor owns the entire title and interest in and to the Mark; 

(ii) the for the Mark is currently valid and subsisting and in full force and 

effect; 
· (iii) Assignor has not licensed the Mark to any other person or entity or granted. either 

expressly or impliedly, any trademark right with respect to the Mark to any other person or 

entity; 

(iv) there are no liens or security interests against the Mark; and 
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(v) Assignor has all authority necessary to enter into this Agreement and the execution 
and delivery of this Agreement has been duly and validly authorized. 

3. Assignor shall execute and deliver to Assignee on or before the Effective Date the 

Trademark Assignment in the funn shown in Exhibit B. Assignor further agrees to assist 

Assignee and to provide such reasonable cooperation and assistance to Assignee, at Assignee's 
expense, as Assignee may reasonably deem neeessary and desirable in exercising and enforcing 

Assignee's rights in the Mark. 

4. After the Effective Date, Assignor agrees to use the Mark only as expressly authorized by 
Assignee in accordance with the License Agreement, and so long as it is in accordance with the 
License Agreement, Assignor agrees to not challenge Assignee's use or or the 
validity, of the Mark. 

5. This Agreement shall be binding on and shall inure to the benefit of the parties to this 
Agreement and their successors and assigns, if any. 

6. Miscellaneous. 

(a) This Agreement, Exhibit A, and the Trademark Assignment whose form is shown 
in Exhibit B constitute the entire agreement of the parties with regard to the subject matter 
hereof. No modifications of or additions to this Agreement shall have effect unless in writing 
and properly executed by both parties, making specific reference to this Agreement by date, 

and sul!ject matter. 

(b) This Agreement and the rights and obligations of the parties hereunder shall be 
governed by and construed in accordance with the laws of Texas or without regard to its 
conflict of laws and shall be enforceable against the parties in the courts of Texas or 
Ohio. For such purpose, each party hereby irrevocably submits to the jurisdiction of such courts, 
and agrees that all claims in respect of this Agreement may be heard and determined in any of 
such courts. 

(c) This Agreement may be signed by each party separately, in which case 
attachment of all of the parties' signature pages to this Agreement shall constitute a fully-

agr:eement. 

( d) This Agreement may be amended only by a written agreement signed by both 
parties which explicitly adjoins itself to this agreement. 

(e) Any provision of this Agreement that is invalid, illegal or unenforceable in any 

jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such invalidity, illegality 
or unenforceability,. without affecting in any way the remaining provisions of1his Agreement in 
such jurisdiction or rendering that or any other provision of this Agreement invalid, illegal or 
unenforceable in any other jurisdiction. 
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(t) Assignor and Assignee agree to perform any further acts and execute and deliver 
any documents that may be reasonably necessary to carry out the provisions of this Agreement. 

IN WITNESS WHEREOF) the parties hereto have caused this Agreement to be 
executed by their respective duly authorized representatives as of the day and year above written. 

ASSIGNOR: ASSIGNEE: 

Barnaby Heating & Air, LLC 

By: 

Name: Charlie Barnaby Name: Greg McAfee 

Title: 

STA'fEOFTEXAS § 
§ 

COUNTY OF DALLAS § 

BEFORE ME. the undersigned, a Notary Public in and for said County and St.ate, on this 
day personally appeared Charlie Barnaby, known to me to be the person whose name is 
subscribed to the foregoing instrument and acknowledged to me that he executed this document 
and that he executed the same for the purposes and consideration therein expressed. 

Barnaby Heating & Air, LLC 

. . c .. _/ 
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STATE OF OHIO . § 

: 

BEFORE ME, the undersigned, a Notary Public in and fur said County and State, on this 
day personally appeanxl Greg McMee, known to me to be the person whose name is subscribed 
to tbe foregoing instrument and acknowledged to me that he executed this document and that he 
executed the same for the purposes and consideration therein expressed. 

McAfee Heating and Air Conditi . Inc. 

ANGBl..APBTDSDms 
NOTARY PU8UC •STATE OF OHIO 

Recorded 
My ODmmilliGrl ...... Oec.. 23, 2018 
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TRADEMARK LICENSE AGREEMENT 

THIS AGREEMENT is effective of 2014 by and 

between Barnaby Heating & Air LLC, a Texas Limited Liability Company. having its principal 

place of business. at 4620 Industrial Street, Suite C, Rowlett, TX 75088 (hereinafter "Barnaby") 

and McAfee Heating & Air Conditioning Co., Inc., an Ohio having its principal 

· place of business at 4770 Hempstead Station Drive, Kettering, OH 45429 (hereinafter 

"McAfee"}. 

WHEREAS, Barnaby was the owner of the federal trademark COMFORTCLUB, U.S. 

Registration No. 3,618,331, (hereinafter referred to as COMFORTCLUB or the Mark) thereof for 

prepaid preventive maintemmce service plans for heating, ventilating and air conditioning 

systems as set forth in Exhibit A); 

since at least as early as 1999, McAfee has used and is using COMFORT 

CLUB in connection with prepaid preventive maintenance service plans for heating, ventilating 

and air conditioning systems; 

WHEREAS, Barnaby has assigned to McAfee the COMFORTCLUB tradem.ark; 

including U.S. Registration No. 3,618,331, fur good and valuable consideration, and McAfee is 

willing to grant to Barnaby a license to use the COMFORTCLUB trademark in connection with 

prepaid preventive maintenance service plans fur heating, ventilating and air conditioning 

. systems (the "Licensed Services"), on the following terms and conditions; 

NOW THEREFORE, in con.iideration of the foregoing and the mutual covenants 

contained herein, the parties agree to follows: 

1. Assignment. 

By assignment, Barnaby hereby has transferred and assigned to McAfee all title and 

interest it possesses in the COMFORTCLUB trademark, including U.S. Registration No. 

l, together with the goodwill in connection with which the mark has been used as set 

forth in Exhibit B. Barnaby further transfers and assigns to McAfee alJ eauses of rights 

and remedies arising under the COMFORTCLUB trademark after the effective date of this 

Agreement, with the exception of the Clockwork action currently before the Trademark Trial and 

Appeal Board, such action McAfee intends to be joined with Barnaby upon the grant of an agreed 
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Motion to Join. 

2. Grant 

McAfee hereby grants to Barnaby, subject to the following terms and conditions, an 

exclusive, royalty-free_ right to use the COMFORTCLUB trademark in co:nnection with the 

Licensed. Services within and limited to 90 miles from DaJlM, Texas, including all of · 

Dallas, Rockwall and Tarrant Texas. Barnaby shall have no right to license or 

sublicense the Mark. 

Notwithstanding the exclusive character of the license granted in this Agreement, 

Barnaby shall take such license subject to the rights in one (1) third party, located in Waco, 

Texas, established by a licensing agreement entered into by McAfee prior to the date of this 

Agreement. In this co:nnection, McAfee represents that no rights have been granted to others in 

the State of Texas to the Mark and the Licensed Services that are the subject matter of this 

Agreement and that no licenses have been granted affecting the subject matter of such Mark and 

Licensed Services that would in its judgment significantly diminish the value of the rights herein 

conveyed. 

McAfee has noted and Barnaby recognizes and accepts the possible in 

reference to the particular Mark and Licensed of the prior licenses granted by McAfee 

to third that may be inconsistent in some respects with the commitments of this 

Agreement, but McAfee represents and warrants that it has accepted no commitments or 

restrictions that will materially affect the value of the license and rights granted by it in this 

Agreement. 

3. Use of the Mark. 

Barnaby shall continue to use the CO:MFORTCLUB trademark in the manner in which it 

is using the trademark as of the effective date of this Agreement. 

Barnaby shall include in and/on all advertising and promotional material, and 

other printed material, and on its Web site or in other electronic media, the following legend or 

such other legend as McAfee may from time to time require: 

COMFORTCLUB ® is a trademark of McAfee Heating & Air Conditioning Co., Inc., 

used under license. 

Barnaby agrees that it shall use the COMFORTCLUB trademark only in such form and 
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manner as may be approved by McAfee. All advertising, promotion and other use of the 

COMFORTCLUB ttademark will be in good taste and in such manner as will maintain and 

enhance the value of the COMFORTCLUB trademark and McAfee's reputation for high quality. 

· acknowledges that the manner in which Barnaby uses the COMFORTCUJB 

trademark in its advertising as of the date of this Agreement is acceptable to McAfee. 

Before releasing any labeling, advertising, promotional or other rrurterlal which departs 

materially from the manner in which Barnaby currently uses the COMFORTCLUB 

Barnaby shall submit to Mc.A.fee for its approval, a sample of each such new intended use of the 

COMFORTCLUB trademark, sufficiently farm advance to permit McAfee to review the form 

and manner in which 1;he COMFORTCLUB ttademark is displayed. McAfee shall not 

unreasonably withhold its approval, and any sample or example of art work submitted to McAfee 

hereunder which has not been disapproved within fifteen (15) days after receipt thereof shall be 

deemed to have been approved. 

4. Quality Control. 

McAfee has inspected the services that Barnaby is currently providing in connection with 

the COMFORTCLUB trademark and acknowledges that these services are of high quality and 

are appropriate for sale tmder the COMFORTCLUB trademark. Barnaby agrees to maintain the 

standard of quality ofthe services it provides in connection with the COMFORTCLUB 

trademark. If. in the future, Barnaby wishes to change or modify any of the Licensed Services it 

advertises, offers for sale, sells or distributes in connection with the COMFORTCLUB 

trademark, Barnaby. without charge and prior to any such advertisement, offer for sale, sale, or 

distribution, shall submit to McAfee for inspection such modified or changed services. McAfee 

shall have thirty (30) days following its receipt of the submission within which to object 

in writins to Barnaby's proposed changes. IfMcA:ree fails to object to the changed or modified 

service within thirty (30) working days, McAfee shall be deemed to have consented to Barnaby's 

modification. McAfee's consent to any changes or modifications to any of the Licensed Services 

shall not be unreasonably "'°ithheld. Barnaby may not offer for sale, sell or any 

Licensed Services to which McAfee has objected in writing pursuant to this paragraph. 

Dming the term of this Agreement, Barnaby shall, in all marketing, and 

all other materials bearing the Mark, use the registered trademark symbol indicating that it is a 
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During the term of this Agremient and thereafter Barnaby shall not use the Mark (i) as a 

portion of or in combination with any other or (ii) as all or part of a corporate name, 

trade name or any other designation used by Barnaby to identify services, or 

business. Both during and after the term of this Agreement, neither Barnaby nor any.parent, 

subsidiary, affiliated, or related company, nor any person or entity owned or controlled by 

Barnaby or under common ownership or control as Barnaby, shall use any name, trademark, 

service mark, trade name, trade or logo, in McAfee's sole opinion. is confusingly 

similar or identical to the Mark. 

S. Ownership of the Mark. 

Barnaby acknowledges that Mc.Afee is the exclusive owner of the entire right, title and 

interest in and to the COMFORTCLUB trademark, U.S. Registration No. 3,618,331, in the 

United States together with the goodwill therein. Barnaby further ackm>wledges that its future 

use of the COMFORTCLUB trademark creates in Barna.by no rights in that Made, and that all use 

of the COMFORTCLUB trademark by Barnaby shall inure to the benefit of McAfee. Barnaby 

shall not challenge or, directly or indirectly, assert any right, title or int.erest in or to the 

COMFORTCLUB trademark or any variation or any registration thereof or application 

fur registration thereof. 

At the request of McAfee and at McAfee;s expense, Barnaby shall execute and deliver all 

documents which McAfee deems necessary or appropriate to transfer, obtain or maintain any 

federal tmdemn, registration of the COMFORTCLUB trademark. 

6. Infringement 

Barnaby shall promptly inform MeAfee in writing of: ( 1) any infringement or instance of 

unfair competition involving the COMFORTCLUB trademark of which Barnaby becomes aware, 

(2) any challenge to Barnaby's use of the COMFORTCLUB trademark, and (3) any claim by any 

person of any rights in the COMFORTCLUB trademark (collectively, an Inftinging Act}. 

McAfee shall have the right, but not the obligation, in its sole discretion7 to take such 

action in response to an Infringing Act as it deeins appropriate. Barnaby shall assist and 

cooperate with McAf(fe by fimiisbing documentary evidence and oral testimony relating to 

Barn.aby:s use of the COMFORTCLUB not only pursuant to this Agreement, but also 
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as a predecessor in title to the COMFORTCLUB trademark for the Licensed Services. At 

McAfee's request and expense, Barnaby agrees to be joined as a party in any action instituted by 

McMee concerning the protection of the COMFORTCLUB trademark. Barnaby shall have no 

authority to enforce the rights of McAfee, nor shall Barnaby have any right to demand or control 

any action taken or proposed to he taken by McAfee to enforce such rights. 

If third parties without a license to the Mark and the Licensed Services shall commit an 

Infringing Act and provide services under the Mark coming within the definition of Licensed 

Services, and if. 

(1) ,Barnaby shall give McAfee written notice of such infringement; and 

(2) Barnaby shall request in writing that suit be brought against such third · 

party for the Mark so infringed; and 

(3) Barnaby supplies McAfee with an opinion from the Celwn Law 

PLLC that such third party is infringing the Mark; and 

( 4) McAfee fails to bring such suit or obtain discontinuance of such 

infringement within ninety (90) days after receipt of Barnaby's written notice of such 

infringement, 

then, in such case, Barnaby. after obtaining Mc.A.fee's written authorization to do 

so, shall have the right to file suit against an infringer, in the name of McAfee and at 

Barnaby's expense and for Barnaby's benefit McAree consents to be a party and to 

cooperate with Barnaby in any such suit brought by Barnaby pursuant to this paragraph. 

7. Indemnification. 

(A) To the extent permitted by applicable law, Mc.Afee expressly agrees to 

McAfee's expense), indemnify, and save and hold harmless Barnaby and all of its · 

officers, directors, shareholders, employees, agents, assigns, :from and against any 

and all claims, suits, losses, causes of action, liabilities, and expenses of any kind 

whatsoever, including without all expenses of litigation and arbitration, court costs 

and attorney's fees, arising during or on account of or in connection with alleged infringement of 

the COMFORTCLUB trademark or alleged wrongful use of the COMFORTCLUB trademark as 

contemplated by this Agreement. · 

(B) The obligations ofMcAfee as stated in paragraph apply only if 
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Barnaby shall (1) notify McMee in v.r.riting of such claims within 10 business days of learning of 

such c1a.im, (2) McAfee is given exclusive control of the defense of such c1a.ims and all 

negotiations relating t.o any settlement, and (3) Barnaby assists McAfee in all necessary respects 

in conduct of the suit. 

(C} McAfee shall not indemnify Barnaby for expenses incurred as part of the ongoing 

dispute with Clockwork IP, LLC. The parties expressly agree that they will assist one another in 

all necessary respects in conduct of the suit and will be responsible for their own attorney's fees. 

{D) McAfee shall defend any and all future intellectual property suits, and indemnify 

Barnaby for any resulting loss and hold Barnaby harmless from any liability, including costs and 

expenses, and reasonable attomey's fees, for the inftingement of any intellectual property arising 

on account of or in connection with this including any claims for royalties or profits 

of Barnaby. whether or not said claims be asserted by the owner of the intellectual property, 

parties or third-parties. 

(E) Barnaby shall indernl'ify and hold McAfee harmless ftom and against any claim, 

loss, damage, or expense (mcluding without limitation reasonable attorneys' fees) arising 

out of ori:eiatlng to any breach ofBamaby's representations and warranties, or arising out of or 

relating to the manufacture, marketing, distribution, advertising, promotion or sale of any product 

or service bearing the Marlc, including without limitation, products liability claims, or any other 

breach of this Agreement, or arising out of the gross negligence of Barnaby or its officers, 

directors, shareholders, employees, agents, successors, and assigns. In the event ofBamaby's 

misuse of the Mark, Barnaby shall be responsible for the fees and expenses associated with any 

legal action or challenge. 

8. Termination. 

McAfee may terminate this Agreement by providing Barnaby written notice of 

termination upon the occurrence of the following: 

(1} Barnaby's failure to cure any breach or default under this Agreement within thirty 

(30) days after receiving written' notice thereof from McAfee; 

{2) BarnaQy-'s assignment of its assets or business fur the benefit of creditors, or the 

appointment of a trustee or receiver to administer Barnaby's business or a.ffairS, or 

the filing of a voluntary or involuntary bankruptcy petition against Barnaby; or 
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{3) Barnaby's failure to make regular commercial use of the COMFORTCLUB 

trademark in connection with the Licensed Services for a period of at least three 

(3) consecutive years. 

Upon the termination of this Agreement, Barnaby shall discontinue all use of the 

COMFORTCLUB trademark in connection with the advertising, offering for sale, sale or 

distribution of the Licensed Services. Notwithst.anding the foregoing, in the event that this 

Agreement is terminated pursuant to this paragraph 8(b ), Barnaby may phase out the use of 1he 

COMFORTCLUB trademark in connection with the Licensed Services over a period not to 

exceed three (3) months following the date of tennination. 

9, Assignment. 

Barnaby may not assign or transfer this Agreement except as part of the sale or transfer of 

its entire business. Barnaby shall provide McAfee with written notice of any such sale or transfer 

of the Agreement at least sixty ( 60) days prior to the effective date of the sale or transfer. Prior to 

the effective date of the sale or transfer, McAfee may object to any sale or transfer of the 

Agreement to a provider of heating, air conditioning, and ventilation equipment and services 

provider. If McAfee raises such an objection, Barnaby shall exclude this Agreement from the 

business assets being sold or transferred or, if Barnaby refuses or fails to do so, McAfee may 

immediately terminate this Agreement. 

10. Relationship of the Parties. 

The relationship created by this Agreement is that of licensor and licensee. This 

Agreement does not create an agency relationship between Barnaby and McAfee. its 

agents and employees· shall, under no c:i:rcumstances, be deemed employees. agents or 

representatives of McAfee. Neither Barnaby nor McAfee shall have any right to enter into any 

contract or commitment in the name of, or on behalf of the other, or to bind the other in any 

respect whatsoever. 

11. No Waiver. 

Any failure by McAfee or Barnaby to enforce any provision of this Agreement shall not 

constitute a waiver of McAfee' s or Ba.ma.by' s rights herein. 

12. Governing Law. 

This Agreement and 1he rights and obligations of the parties hereunder shall be governed by 
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and construed in accordance with laws of Texas or Ohio, without regard to its conflict of laws 

principles, and shall be enforceable against the parties in the courts af Texas or Ohio. For such 

purpose, 'each party hereby irrevocably submits to the jurisdiction of such courts, and agrees that all 

claims in respect of this Agreement may be heard and determined in any of such courts. 

13. Notices. 

Any notice, communication, approval or disapproval and request therefor required or 

permitted to be sent under this Agreement shall be duly made and shall be valid and effective 

only if in and sent by telefax, with a confirmation copy by First Class mail, or by 

Registered or Certified Mail, Return Receipt Requested, postage prepaid, to the addresses set 

forth above. 

14. Arbitration. 

Any dispute between McAfee and Barnaby arising out of or in connection with this 

Agreement shall be fmally settled by ma:ndatory binding arbitration in either Dallas, Texas or 

Dayton, conducted in acco:rdance with the roles and procedures of the American Arbitration 

Association. Such arbitration shall be conducted before a single arbitrator, except in matters 

involving a dispute greater than five hundred thousand dollars, which shall be conducted before a 

three arbitrator panel with each side selecting one arbitrator and the two arbitrators selected by the 

parties choosing the third arbitrator. The arbitrator(s) shall be knowledgeable in the subject matter 

of the dispute. Judgment on a binding arbitration award may be entered in any court of competent 

jurisdiction. Arbitration has the potential to provide a more timely, more economic and more 

confidential resolution of any dispUte between the parties. There will likely be less discovery and 

a determination by an agreed upon arbitrator or arbitrators rather than a judge or jury. The parties 

mutually acknowledge that, by this agreement to arbitrate, each party irrevocably waives its 

rights to court or jury trial. 

15. Injl.lllctive Relief. 

Bamaby acknowledges and admits that its failure to advertise, promote; and use the Mark 

in accordance with this Agreement or to otherWise fulfill its obligations under this Agreement or 

to cease its required upon expiration or tennination of this Agreement will result in 

immediate and irreparable damage to McAfee, and that McAfee will have oo adequate remedy at 

law for the injuries described in this Section. Bamaby agrees that, in the event of such failure, 
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McAfee shall be entitled to equitable relief by way of temporary, and permanent 

injunctions, and such other and further relief as any court with jurisdiction may deem just, in 

addition to and without prejudice to any other relief to which McAfee may be entitled. 

16. Confidentiality. 

Except as required by order of a court or government agency of competent jurisdiction, or 

by applicable laws, this Agreement and its provisions shall be kept confidential by and among the 

parties, unless otherwise agreed in writing. 

17. Headings in this Agreement. 

The headings in this Agreement are for convenience only, confirm no rights or 

obligations in either and do not alter any terms of this Agreement. 

18. Severability. 

If any term of this Agreement is held by a court of competent jurisdiction to be invalid or 

unenforceable, then this Agreement. including all of the remaining terms, will remain in full 

force and effect as if such invalid or unenforceable term had never been included. 

19. Binding Effect. 

This Agreement shall be binding upon the parties and their respective successors and 

assigns. This Agreement may not be amended or modified except by a written instrument, signed 

by both parties. 

Name: 0J-i a"" ( &-5 PA//' ,-,01 b 

Title: ___ _ 
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HP LR$ERJET FAX p.2 

NIGHTHAWK 
.AIR.TIME MEMBER AGREEMENT 

This AlrTim& Member Agreement ＨＧｾｲ･･ｭ･ｮｲＩ＠ is entared into as of the date lndk:ateit below, by ahd between ArTlme. LLC, a 
Missouri limiled Hebitlty company, also known as AlrTime 500 f'ArTme,• -we,• •our," or •t1s'), and lhe L1r'lders!grntd_bu11ine6S--

. &ntily aml/or ｩｮ､ｍ､ｵ｡ｾｳＩ＠ Qolnlly and ｾｳｶｾ｀ｬｬｙｊＧｂｦ｡ｲｲ･､ｬｯＮ･ｳＭｬｴｬ･ＭＡｦｮ･ｭ｢･ｲＱＧＭＢｙｏｕｲ［ＢＱＱｲＢｹｲｒｲＩＮ＠ · 

We era in tie business of help!ng heating. ventilation and air condlUnnino conlrilclors to leam and u\illze ｡ｰｰｲｯｰｲｩｾ＠ methods 
and techniques cf the heBllng, venUation and air conditioning ton1racting busirress by providing the right lo participate as a 
member in our proprietary program {the 'Airtime Program"), Whleh Includes btlt is Mt fimlted to having the right k) ｡ｾ＠ and 
usa eor1$ln Information and materl111'3 ro!Bting k> training, ｾｲｴｬｳｬｮｧＬ＠ mai"ketlng, contracts al'ICI fCmlS, operatlOnal tecnniques 
end methods, and o1her subjects (-Air Time Rasourcesi. ·You desire ID parilclpate a& a member of the Ak'Tme Program and we 
desire that you parlicipale as a member of lhe. Air Time Program, in accord8flce with the terms of this Agreement. 

ｾｬｲｔｩｭ･＠ Program, Subject 1o all oJ the ferms of lhis Agreement, AirTime gnrits lo you ttie non-eJCClusive right and. 
license to particillalt as a membar of ｴｨｾ＠ AirTimo Program during the tvrm provided for In thl:. Agrec:imont Ｈｴｾ＠ "Participallon 
Term"). You agree ltlat you wUI not us& any AirTima Resources outside of your deslgnaled geographic service erea In addition 
to abiding by all other' terms and conditions regarding use and dlsclosure of AirTime Resources. A service area Is drined as 
your licencod ｾｩｰ＠ codeis lizted on ftttaohcd Schedl.111!1 C. 7 ob Olll-· ｣ｊｾＱＧＭ･ＮＢ＠ trvf'1'1M-t../ Ii:> "? ｢ｾＧ｜＠ fJ ｾＢ＠ ｦＱｾ＠ j 

ｾ＠
Guarantee. See attactied Scheg1lle A . 

ｾﾷ＠ The attached §#ledule B sets forth the ｭ･ｭ｢･ｲｳｾ＠ fees eppllcable to your ーｾｩ｣ｩｰ･ｴｩｯｮ＠ es a member of the Airlime 
Program 1io ｾｉ＠ as, thir i&rm; of payment 

Partlclpaticn l enn. The Partlc1>aUon Term commences on the date of this Agreemanl and ｾｕ＠ con1inue until termiruied upon 
thirty (30) ､［Ｌｹｾ＠ wrlttt:11111otlce by ellher party to Ule otner ()arty, or IJl'lil otherwise terminated£\$ ｰｲｯｾ､＠ in this Agreement. 

YOUR SIGNAlURE ON BEHALF OF MEMBER INDICATES THAT ALL TERMS OF THIS AGRee.tENT, IN()JJPING THE ADDITIONAL 
TERMS ON THE Rl:VERS£ SIDE ANO ALL SCHEDULES ATl'ACHED, WHICH ｾｹ＠ IN RPORA.TEO BY BEFE ENCE. HAVE 
SEEN READ AND ARE AGREED TO BY THE ｍ･ｴＮｦＡｅｾ ＺＮ＠ . ｾＬ＿ＮＮＬ＠ S i'I ｾ＠

.. ., BER" . 

ｾ ｈＱＹｾ［Ｕ＠ ＮｴＴｴｾ＠ AGDATREEEOFMt:NT·. \9 - ?,(-0 7 • 
Prii\t UI Name ｣ｩｦｃｾ＠ DI lini\Jd i:; l) 
Llal!Ny ｃ｣ｭｾＮＱＭｬ｣ｬ｢ｬ･＠ ｾＭＭ

"Aif'Tlmo'!.. · · 
AirTimt, LLC Cc; .. ﾷｾ＠
By . . ﾷ ＭＧＭＭＭｾＭＭ

Authorized Signature 
Address: 
n17 Bonhomme, Suikt 1800 
St. LOYls, Missouri 63105 
Attn: Patty Myers 
Fnona: B77 ·862-81 tsi 

. Facsimile: 314-862-2314 

(Leave this area blank) 

I 
I 

/ 

I 
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ADDITIONALl. ..=RMS AND CONDITIONS OF ｔｈｬｾＭＭａｇｒｅｅｍｅｎｔ＠

Tennination. In adartion to other methods ofterminafun noled in this Agreement, 
either party may terminate this Agreement arx:I 1errninate the Participation Term 
upon five business days' no1ice following any event of default by the other party. 
An event of default includes (1) the failure of the merrtier to ti'nely pay any 
amounts due to AirTme or any of AirTime's aliiliates urx:ler !his Agreerrent or 
pursuant to any other agreement or cootract betv.ieen the member and Ai"Tme or 
any of AirTrne's afffiates, (2) the failure by a party to cure the breach of any other 
obliga1ion of such party under this Agreement or any other agreement betv.een the 
parties within fifteen days lbllowing no1ice from the other party specifying such 
breach, or (3) a voluntary or involuntary filing of a ｢｡ｮｫｾｴ｣ｹ＠ petition by or with 
respect to a party. FoHowing termination of the Participation Term (for any reason 

ＭＭＭ｡ｮ､ｦ｡［Ｎ｢ｹＭ･ｩｬｨ･ｲ Ｍ ｰ｡ｲＮｴｹｽＬＭｲ･ｲｴ｡ｩｲＺｩＭｴ･ｲｭｳＬＭｭｮ､ｩｴｩｯｮｳＭ｡ｲ､ＮＮｯｴｊｬｩｧ｡ｴｩｯｯｾｦＭｴｨｩｳＭａｧｩ･･ｭ･ｮｴ＠

rouding, without Umi1alion, the confidentiality obigations, indemnification 
obligations, limitations, payment obigations incurred by you during the Participation 
Teim or by your use of any Yellow Pages Materials, any obrgations to be 
perbnned upon or foUCl'Jlling any termination of the Partq:>ation Tenn pursuant to 
any express provision of this Agreement and any misooRaneous provisions that 
are relevant to any such obNgations, as set forth in this Agreement will 
nevertheless survive and continue in full force arx:I effect. 
Money Back Guarantee For New Membeis 
If you, as a new member, wish to canrel your AirTme membership and rereive a 
fuJ refurx:I cif the moires that you have already paid toAirTme you must (a) deliver 
to the Presklent of AirTrne or his designated agent no laler than 9:00 PM CST of 
the third day of the AirTime EXPO all AirTme Resources that had been given to 
you (whether by mail or in person) and any notes you had taken during the EXPO 
or based on the AirTune Resources; (b} tell the President or his agent that you 
v.ish to cooa:I your membership; and (c) upon request, sign a termination of 
membership form. If you timely complete these steps, your AirTime membership 
v.ill be cancelled, the Down Payment portioo of yw; Initial Membership Fee v.il! be 
refunded by the same method of payment used i:>r making the Do'M1 Payment 
and you 1Mll no longer be obligated to pay 1he remaining balanre of the Initial 
Membership Fee or to pay. the Continuing Membership Fee. The Money &ck 
Guarantee is a one-time offer for new AirTme members only. 
Confidentiality & Use Of AlrTme Resources. 
1. By entering ilto this Agreement you agree that you have continuing obrigations 
to AirTme and/or AJrTnne's affiliates (for purposes of this sedion only, collectively 
referred to as aAirTtmej in regard to the use and/or disclosure of the AirTime 
Resources Vvflether the AirTme Resources are in oral, electronic or tangible form. 
You fil'ther agree thatAirTme who!y owns andlor has proledable legal rights in 
and to the Airlime Resources whether (a) the legal protection derive$ irom being 
confidential, proprielary, or trade secret information of AirTme, (b) 1he Alrlime 
Resources are subject to copyright trademark, 1radename, and/or patent rights of 
AirTme, and/or (c) the AirTrne Resources are othef'Mse protected by law or by 
the terms of this Agreement. You agree that your obigations regarding the AirTtme 
Resources are a oontinuing one and lndude any and all AirTtme Resources that 
you rurrenfty have access to and/orwill or may have acx:ess to in the future. 
2. You further agree: not to disdose and to keep sbiclly c:onfldential all Airlime 
Resources; not 1o use any or all of the AirTUTie Resources for any purpose other 
than your vafid participation in the Air lime Program; not to sell, market or cflSdose 
any AirT une Resouroes 1o any third person, firm, oorporalion, or association i:>r any 
purpose; not to make any copies oflheAirTtme Resources withoutAirTme's prior 
writren authorization; not to use any AirTme Resources to directly 6r indireclly 
compels with Airlime; not to create deriva1ive works from any AirTune Resol.ICeS 
(but if you do so v.ith or v.flhout first rereiving AirTrme's petmission, you agree that 
you shall have no righls in any such derivative 'Mll1<s and they shal be considered 
to be solely and exclusively owned by Airlime); and, upon recei>t of an oral or 
'Mitten request fianAirTUTie, you shal immeciately return al originals and copies 
(n wha1ever manner or technology stored, developed or copied) of any and all 
AirTme Resources. 
3. In the event that you have prevbusly entered into an agreement (witten or 
Qherwise) requiring you to protect and preserve any or al of the AirTune 
Resol.l'reS, such agreement shall continue in full force and effect except to the 
exlent that the terms and conditions of such agreement are oontrary to the tenns 
and conditions of this Agreement, in v.tiich event tile tenns and conditions of this 
Agreement shal govern and the previous agreement shaft be deemed to be so 
amended. 
4. If you use any Yellow Pages advertising materials that are ilcluded in the 
Airlime Resources ("Yelow Pages Materials"), you also agree to pay to AirTrne 
the folbwing fees (as noled in Schedule 8) regardless of when the Participation 
Term terminates: (1) any remaining balance of your Initial Memberahip Fee, and 
(2) your Continuing Membership Fees for the entire period of time of your Yellow 
Pages advertising contract(s) that use any YeHovv Page Materials. N the 

expiration of your Yellow Pages advertisilg rontract(s), you agree not to further 
use for your benefit, or !he l:>ene1it of any other person or entity, any Yellow Pages 
Materials. 
5. You specificaly agree that the remedy at law fur any breach of your obrigations 
relating to oonfidentiaity and/or use of the Ai"Ttme Resources as iidicated in this 
Agreement may be inadequate and that AirTime, in addition to any other legal or 
equitable relief avaial:e, v.111 be enti11ed to temporary and permanent injunctive 
relief without the necessity of proving any actual damages. 
Indemnification. We agree to indemnify, hold harmess and defend you, and 
your directors, offirers, employees and agents, from and against any claims, 
damages, liabilities and reasonable costs (inducting reasonable attorneys' fees) 

---arising-oot-of-any-fallure-by-us-to-fulfiR-oor-OOligations-under1hlsAgreemenl-You-----
agn=e to ildermify, hold ha!TTEss and defend us, and our members, managers, 
directors, officers, employees, agents and other representatives, furn and against 
8".Y daims, damages, licbTrties and reasonable cosls ｾｮ､ｵ､ｩｲｙｊ＠ reasonable 
attorneys' fees and other legal costs) arising out of any falJre by you to fulfill your 
obligations under this Agreement a otheMs8 arising out of the conduct of your 
busiless. Neilher party 'Mll in any event be liable to the other party for any 
consequential, ilooental, indiect or special damages, induding, without fimitation, 
damages from loss of profits or business goocmU. If either party to thisAgreement 
breaches any of the tenns hereof, that party shall pay to the non-defaulting party 
upon written demand or as part of a judgment aD of the non-defaultirvJ party's c.osts 
and expenses, including reasonable attorneys' fees, iocurred by that party in 
enfordng the terms of this Agreement, whether or not litigation is commenced. 
Air'Time Program and Resources. The precise nature, scope, and format of 
the Ai"Time Program and AirTJre Resources are 51.tject to d1ange from time to 
time by AirTme in AirTme's reasonable discretion upon notice to you. \N'hile a 
member In the Air"Time Program, you agree to abide by any and all terms and 
ooncilions, policies and procedures, and rules and regulations ｴｨ｡ｾ＠ may be 
published by Ai"TUTie from tine to time (INhether or not specifically contained in this 
Agreement or published elsewhere) subject to change by AirTme in AirTme's 

· reasonablediscrelion upon notice to you. 
other Understandings 

2 

1. You reserve the right to conduct your business using your0\M1 means, 
methods, poTICies and proredures. AirTme is an independent contractor and no 
partnershp, §mited liabTl!y canpany, joint venture, orfianchise relationship is 
created between you andAirlime pursuant to this Agreement or othelwlse. 
2. Without lmitilg any and all express obligations of each party In thisAgreement, 
you acknoWedge and agree thatAirT me ｲｮ｡ｫｾ＠ no represeffi;;lticms, ｷ｡ｲｲ｡ｾＮ＠
or guaramees as to any revenues or other benefits to be derived by you from 
partq:>ation as a irenileroftheAirTme Program or by use oftheAirTme 
Resources. 
3. Your firense to be a member of theAirTme Program does not entitle you to any 
interest in or ownershj> rights toAirTme and you do not have any rght or lirense 
to use any present orfutureAirlime Re$0urces in the prcrnotion or ronduct of 
yotJ" busi'less except as authorized in thisAgreement Nothing in thisAgreement 
shall be construed as conveying to you (i) any Ji!jlt, title or interests or oopyright in 
or to any Ai-Time ResoUrces or (ii) any license to use, sell, exploit, ropy or further 
develop any suc:hAirlime Resources. 
4. You agree not to issue any press release, or otherwise plbfidy or privately 
disclose any inforrnation ronceming tlils Agreement, your participation in the 
Airlime Program and/ortheAirlirne Resources without our priorlMitten consenl 
5. During the PartK:ipation Term and for a period of six months thereafter, you 
(andfor you on behalf of any other person or company) wll not, directly or indirectly, 
solicit for employment or for any other wor!<ing relationship any employee or 
employees of AirTme or any of its affiiated companies. 
6. Durirg the Participation Term, you must have in force such insurance pol'cies 
ｾ＠ such coverages and minimllll policy lmils as may be required by Airlime 
from time to time 4XJl1 reasonabe notice. Jn any such policy or poficies, Airlime 
ard its affiiates shafi be added as additional named insureds and you shall 
provide, as and when requested, a certificate of insuranoo confirming the 
existence of such ilsurance coverage. 
Miscellaneous Provisions. 
1. Unless otherwise provided herein, any notioo, request, consent or cther 
communication under this Agreement will be elfeclive only if it is in writing and sent 
by a nationally-rec:ognized overnight deliveiy service to the address indicated in 
this Agreement or as otheMise incficated by a party in a notice given by such !l'lrty 
to the other party, and will be deemed given or made the next business day after 
delivery to an ovemght delivery servic;s property addressed. 
2. This Agreement embodies the entie agreement of the parties with respea to 
the subject matters hereof and supersedes all other prior agreements, IMitten or 
oral, with respect to the subject matters hereof. 



3. 'Exrept as olherllwise pennitted in this AQreeme'.. is Agreement may not 
amended or supplemented, unless set forth in a IMftihg signed by each party, a 
the 1erms ofthisAgreement may not be waived unless set k>rth in a IMfting sig 
by the party en1itled 1o the benefits thereof. and no such waiver will be deemed 
v.ill consfilule a waiver of such provision at any time In the fuh.lre or of any oth 
provision hereof. The rights and remedies of the parties are a.imulative and 
alemafwe. Except as otheMse provided in ｴｨｩｳａｧｲ･･ｭ･ｮｾ＠ neither the failure n 
any delay by any party i1 fully exercising any right, power or privilege under thi 
Agreement will opera!e as a waiver thereof. 
4. Neither this Agreement nor any of the rights, interests or obligations underthi 
Agreement may be assigned or ｴｲ｡ｾＮ＠ in whole or in part, by you v.11hout the 
priorvmt!en oonsent of us. We may assign or transfer this Agreement or any righls 
hereunder to any lhird party without notice to or the consent of you. 
5. The Member.slip Fees are ｾ＠ In acmrdanre with Schedule (8) atlached 
hereto. The am0unt of the Continuing Membership Fee (i} is calrulated on an 
annual or yearly basis but Is payable weekly as indicated in Schedule (B) and (ii} is 
st.bject to increase after the first year at Air Time's option but in no event v.n11 the ra! 
of increase exceed 5°/o per annual year. Your annual year begins with the date f 
the first payment of the Membership Fee noted ln Schedule (B). Written notice f 
any ilcrease in the Continuing Membership Fee will be provided 30 days f 
advanre. 

... _, 

6. If any term of this Agib...1lerit or application thereof is, in any juriscftelion and to 
any extent, finany held invalid or unenforreable, such term will only be ineffective 
as to sud1 jurisdiction, ;md only to the extent of such invalicflty or unenforooabtTlty, 
without invalidating or rendering unenforceable any ottier terms of this Agreement. 
This Agreement may be exeo.sted in one or more counterparts. 
7. This Agreement v.ill be governed by and construed in acmrdance with the Jaw.; 
of the State of Missouri, without regard to a:inffict of ICllNS principles. Any action 
arising out of or relaliYJ to this Agreement will be brought by 1he parties only in a 
Missouri state oourt or a federal court sitting within Missouri, which wil be the 
exdusive venue of any such action. Each party waives any oojeclion to the laying 
of venue of any sue.ti action, and irrevocably consents and submits to the 
jurisdiction of any such designated oourt (and 1he appropriate appellale courts} in 
any such action. Service of process and any other notice in any such action v.nll be 
elfective against such party when transmited in ac:ron:!anre with the notice 
requirements set fOrth above. N01hing cxinta1nea herein Wit be deemed tO airea 
the right of a party to serve prooess In any mooner permitted by law. 
B. WAIVER OF JURY TRIAL - EACH OF THE PARTIES HEREBY 
IRREVOCABLY AND UNCONDITIONALlY WAIVES MN RIGHT THAT 11-lEY 
MAY HAVE TOA TRlAl. BY JURY IN ANY ACTION INVOLVING, DIRECTLY OR 
INDIRECTLY, ANY MATIER (\M-IETHER SOUNDING IN TORT, CONTRACT 
OR OTHERWISE) IN MJY WAY ARISING OUT OF, RELATED TO, OR 
CONNECTED WITH 11-llSAGREEMENT. 

Rev09/06 
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SCHEDULE A 
Guarantee 

------·------------------· 

AirTime, LLC 
New Member's 

IRON CLAD MONEY BACK GUARANTEE 

-------------

The concepts, strategies and techniques you are about to discover are powerful and amazing. 
So powerful that we are sure you'll see the exact step-by-step methods you must use to 
skyrocket profits and really get your business going. 

All we need is three days of yotJr time to reveal it. That's all- THREE DAYS. 

Here's our Iron Clad Money Back Guarantee for new members: In the unlikely event, after 
attending the first three days of the AirTime, LLC (AirTime) EXPO you don't feel that our 
program is going to change your life, and you are not completely convinced that AirTime is 
everything we told you it was, then by the end of the third day of the EXPO, return all of the 
AirTime Resources and notes have taken and you may cancel your AirTime membership and 
get your money back. For additional details about our Iron Clad Money Back Guarantee for new 
members, see the Additional Terms & Conditions section of your Member Agreement. 

No questions asked. No strings attached. And no expectations on our part. It's that simple. 
Give us three days to plant the beginning skills and knowledge into your heart and soul. We're 
so sure you'll love the entire program that we offer our Iron Clad Money Back Guarantee to new 
members to prove it to yourself. 

Rev 09/06 
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SCHEDULE B MEMBERSHIP FEES 
. . . I 

Member Name ＦｾｴｲＭ ｬＯ･ｲＴｍ Ｎ ｾ＠ rt-.4.1:i....r _______ _ 
({Pr1nt MAMbAr Na"") 

Member agree.a to pay to AlrTirne, UC ("AlrTlme") an Initial Membership Fee of $20,950.00. Not lesa than $2,550.00 of 
sueh Initial Membership Fee (i.Down Payment") 1$ due and payable lo AirTlme upon the signing and/or authonzaticn of 

-------this-Agreement. 

Member authorizes payment of the s2.ssq Down Pavmeot on ｴｨｾ＠ following credit etcd <V!SAIMC/AMEXt: 'b\'JJ. V 
Yd.59-· .?.J«J-o z.t').r-n"' J o KJ9 L,tg) ｾ＠

CardNJJmber . ｾ＠ t1l? 
Cf.uu.te.1 44 ... ,,. (y . ｾ＠

Name On ｣｡ｾＧ＠ ａｕｩｩｬｏｬＧｩＥ･､ｾ＠ er 

Member authorizes paymegt of the remaining b!l11nea of the lnltlal MembershJp Fee bv selactipq ona of the 
Indicated Options balolN: 

Option 1 ﾷ ｾＭｾ＠ .. 

OR 

ｏｰｴｩｯｮｾ＠

-..t.; _ $18,400.00 due at c::onclusion of EXPO 

ｾ Ｎ＠

0 Pleau piece the remainlnfl balance of lhe lrlitlal Membership Fae ot S18,400 on tho above 
«edit Cllrd on OotobL'!( 1, %007; or . 
D The Member wishes to have th• Initial Member&hlp fe$ balance aucometlcatly debited ACH on 

- October 1;-2007, (p\elaH compleie the 1tblched ACH "Debit Aulheriatlon) 

ｾ＠ Dellv111y cfMalJ\Qer'li promissory note ("Nole"), In a form wpplied by AlrTifM, for purposes of 
financilig $18,400 of th& Initial Member&hir> Fae on the folowirig'terma! (Nota paymentcwUl 
begin on OctoNr 1, 2007). 

ｾ＠
0 Equal oon&eCUllve lllanthly inVestmenl of S3, 17"-.8Q over ;a period not to eJCceed &be (6) 

rnonthe, with lnfciteel ｾ•ｴｨ･＠ ｮ｡ｴｾ＠ or Qne percenr (1%) per monlll: or 

0 Equal conseaillve monthly lnvestment of S1, 147.88 O\ler a period not tc. exceed eighteM 
( 1 B) monlh5, with lntel'Elal a1 the rate of one ｰｾｲ｣･ｮｴ＠ (1.25%) per month; OI' 

Equal consecutive monthly Investment of S9155,,n nlnW' a pr.riod not to "MocQd ltifrly.:sbl 
(36) montl1s, with if'lleresl at the fate of one and C111e-half perc«it ＨＱＮＵｾｯＩ＠ i>er 
me nth 

ｾ＠ (B) Continuing Membership Fee 
Member alstl agree& to pay to AirTime, during lnt;t Parliclpalion Term, e .Continuing MemtMwhlp Fee of $229 per week. Such 
Contir.ulrie Mombett;hip Feo ill PilYElbll!I wt1ekly In ｾ｣ｴｩ｡ｮｯ･＠ by meene or eutomalic de:bil or wllhdra111al from Membo,.s bank 
8"0Unt. or by an automatic: charge to a cradit ｾｲ､＠ acceptable to Airlrne ('llSAIMCIAMEX). Payment of auc:h Continuing 
Membenihip Fee is to begin September 24, 2007. The option dlosen below will apJ31v ta yoiU' weekly membership and note 
pDymcnt (Jr •ppllatbJe). v . 

Optlan One: ｾ＠ Member authorizllis the c;redlt c11rd noted In section A above to be 'Cll81'ged automatically 

OPl!on Two: Member ｡ｵｬｨｯｲｩＲＺｾ＠ Its busin111aa account lo be debited autcmatlcaly (Please complt:le lhe 
artachadACH Debll Authorization} 

Oetlon Th!!e: _ Meinber a1.11ttarizas Iha credit cel'd li5ted below to be charged autamatlcally 

Card Number 

ｎ｡ｭｾｯｮ＠ Card Eird Holder 

s ｾ･ｶＰＹＯＰｦｴ＠

10/10 39\;;'d 
£189!:ilt:il;LG 



' . IVICIVIDCI'{ .f\Lt" "'1Vl'ULI-\ I IVN A\:11"'\CCIVICN I \.. IJ"'\ J""I'\ I JVICN I 

OF ｒｅｍａｉｎｬｾｪ＠ BALANCE OF INITIAL MEMBERSHIP FEE 
AND/OR WEEKLY CONTINUING MEMBERSHIP FEE 

(ACH DEBIT AUTHORIZATION) 

MEMBER/COMPANY NAME MEMBER/COMPANY ID NUMBER 

___ ｟｟ｊａｩＡＺｉｩｭ･｟ｯＮｦｦｌｾｊＬＱ｟ｳＱＳＩＮ＠ __ 

ADDRESS 

PHONE 

CONTACT 

Member (through its authorized representative) hereby authorizes AirTime, LLC Ｈｾａｩｲｔｩｭ･ｮＩ＠ to initiate debit entries and/or 
correction entries to our: __ Checking __ Savings account (select one) indicated below at the depository named 
below, hereinafter called DEPOSlTORY, to debit the same to such account. 

DEPOSITORY NAME BRANCH 

CITY STATE 

DEPOSITORY TRANSIT/ASA NUMBER ACCOUNT NUMBER 

This ACH Debit Authorization is to remain in full force until AirTime has received written notification from Member of its 
termination in such time and in such manner as to afford AirTime and DEPOSITORY reasonable opportunity to act upon 
it. 

MEMBER'S NAME(S) 

SIGNATURE OF AUTHORIZED 
REPRESENTATIVE OF MEMBER 

MEMBER'S TAX ID NUMBER 

DATE 

AirTime, LLC 
7777 Bonhomme Avenue #1800 

St. Louis, MO 63105 
(877) 862-8181 

Fax (314) 862-2314 

6 
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SCHEDULE C 
GEOGRAPHIC AREA 

There will be no more than two Airtime 500 members per 500,000 in population. 

Your service area for the purpose of using the AirTime Resources is limited to the non-exclusive 
zip codes noted below or on the attached zip code selection form. If using the zip code selection 
form, please list zip codes in contiguous order up to a total of 250,000 tn population but not to 
exceed a 40 mile radius of your office location. 

Rev09/06 
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I • ｾｏｎｆｉｄｅｎｔｉａｌｩｲｩ＠ ａｾｒｅｅｍｅｎｔ＠

This Conflnnatlon Is executed as of the date Indicated by the undersigned business entity and/or lndlvldual(s) (jointly and 
severally referred to as '"Member") for the benefit of Oockwork Home Services, Inc., formerly known as Venvest, 
Incorporated and Its affiliated companies {collectlvely, "CHS"). Member acknowledges and confirms the following: 

Member has previously entered Into one or more agreements with CHS ("AgreementsN). 

By entering Into the Agreements, Member has continuing obligations to CHS In regard to the use and 
disclosure of certain materials or lnfonnatlon (whether such materials or Information are In oral, electronic 
or tangible form) owned by CHS that CHS and Member have agreed are legally protected materials or 
lnfonnation of CHS ("Protected Information•). 

Member confirms that CHS owns and/or has legal rights to the Protected Information whether (a) the legal · 
protection derives from being conndentlal, proprietary, or trade secret Information of CHS, {b) the Protected 
Information Is subject to copyright, trademark, tradename, and/or patent rights of CHS, and/or (c) .the 
Protected Information Is otherwise protected by law. 

Member's obligations regarding the Protected Information Is a continuing one and Includes any and all 
Protected Information that Member already has access to and/or will validly have access to In the future. 

All of the terms and conditions of the Agreements including those deallng with Member's obligations 
regarding Protected Information are and will continue to be In full force and effect. 

This Conflnnatlon Is only a statement by Member confirming the existence and valldity of the Agreements 
and Member's conUnulng obligations thereunder and does not constitute a modification of, an amendment to 
or a novation of the Agreements. 

Barnaby Heating a Air allows Clockwork Home Services, Inc., THE SUCCESSFUL CONTRACTOR™, and any of 
Clockwork Home Services Inc. 's portfolio companies permission to use my name, picture/photograph, 
statements (oral, written, or recorded) and/or my likeness, for the purpose of using these photographs and 
statements in oral, written, and recorded communication created for Clockwork Home Services Inc. and any of 
Its portfolio companies. By signing this fonn, I am allowing Clockwork Home Services Inc. and any of Its portfollo 
company's permission to use my name, photographs, statements or likeness In any promotional or Informational 
material. I wlll not and did not receive financial compensation for use of any photographs, oral, written, and 
recorded statements or my likeness. 

"MEMBER11 

Barnaby Heating & Air 
Print Full Name of Corporation or Limited 
Liability Company, If applicable 

Rowlett. IX 
ｾｴｹＬ＠ State 

DATE: ______________ _ 

Signature of Employee of Member 

Signature of Employee of Member 

Signature of Employee of Member 

I 
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%

%

%

From: Charles Barnaby [mailto:rowlettdrifter@verizon.net] 

Sent: Thursday, February 28, 2008 2:38 PM

To: Robin Faust

Subject: Ad

%

Hello%Robin,

%

Please%look%over%the%aFached%ad%and%let%me%know%what%you%think

%

Thanks

Charlie

BARNABY-000003
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From: Robin Faust [mailto:rfaust@yoursgi.com] 

Sent: Monday, March 03, 2008 8:26 AM

To: 'Charles Barnaby'

Subject: RE: Ad

Charlie
Peter was reviewing your ad and going to respond directly to you..........in my opinion it is
a great looking ad!.
 

robin
 

From: Charles Barnaby [mailto:rowlettdrifter@verizon.net] 

Sent: Thursday, February 28, 2008 2:38 PM

To: Robin Faust

Subject: Ad

Hello Robin,

Please look over the a5ached ad and let me know what you think

Thanks

Charlie

BARNABY - 001260
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