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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Ann Mayo
Petitioner,
Cancellation No. 92057511
V.
Mark: LIVING LOCKETS
Origami Owl, LLC
Respondent.

MOTION TO EXTEND TESTIMONY PERIOD WITHOUT CONSENT AND ORDER PERMISSION

TO ATTEND FUTURE TESTIMONY BY REMOTE MEANS

Now comes the Petitioner and moves for an order extending the testimony period of the
Petitioner by 30 days upon resumption of these proceedings should the Respondent’s Motion To
Suspend Proceedings be granted, and to reset all subsequent dates accordingly. Alternatively, should
Respondent’s Motion To Suspend Proceedings not be granted, that Petitioner’s testimony period be
extended by 30 days, and to reset all subsequent dates accordingly. Finally, Petitioner moves that the
court order that Petitioner’s counsel be allowed to take any future testimony by remote means, in
accordance with Fed. R. Civ. P. 30(b)(4) in order to reduce costs and to avoid needless cross-country

travel and lodging expenses.

This request for an extension of time is not necessitated by the Petitioner’s lack of diligence or
unreasonable delay. Petitioner has been repeatedly reached out to opposing counsel in an attempt to
schedule the testimony of a single witness, but the parties have not been unable to successfully

coordinate a day when all parties were available.
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Petitioner’s witness in this case is a jewelry retailer who was not available early in Petitioner’s

testimony period due to the holiday season being the witnesses’ busiest time of the year.

On Dec. 16, 2014 Respondent’s counsel was emailed to enquire about their availability to attend
December 30" testimony of a witness. Respondent’s counsel agreed to a 30 extension of the testimony

period to get past the holiday season, as they were not available.

On January 12, 2015 Respondent’s counsel was emailed to enquire about their availability for
testimony on January 20, 27th, 23rd, or the 30™. No response to this email was forthcoming, so a follow
up email was sent on January 18, asking about counsel’s availability on Jan. 23 27" or 30™. No

response to this email was received.

Finally, on Jan. 21, Respondent’s counsel was emailed and served by first class mail the Notice
of Taking Testimony scheduled for Jan. 27 to be held in Brooksville, Florida. In this email,
Respondent’s counsel was asked to stipulate to attendance by remote means in accordance with Fed. R.

Civ. P. 30(b)(4).

Six days later, on Jan 26 at 3:02 PM PST, Respondent’s counsel responded without addressing
the Fed. R. Civ. P. 30(b)(4) stipulation request, and instead insisted that there was a lack of reasonable

notice of the testimony.

Petitioner’s Attorney can not be expected to book and take an overnight flight from Portland,

Oregon to Brooksville, Florida with only several hours of notice the day before the scheduled testimony.
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Respondent’s counsel was on notice of Petitioner’s witness testimony since January 12, fifteen calendar
days before the witness testimony was scheduled, which is more than adequate notice. Sunrider Corp. v.
Raats, 83 USPQ2d 1648, 1652-53, (TTAB 2007) (reasonableness of notice based upon calendar days
and not business days, six calendar days in this case is reasonable notice). Moreover, Respondent’s
attorney was given several opportunities to select from multiple dates that would work for all parties and
to the extent that there has been an unreasonable delay in taking Petitioner’s testimony, it is not the fault

of the Petitioner.

The email correspondence confirming the above chain of events is attached as Exhibit A and the Notice

of Taking Testimony is attached as Exhibit B.

Dated: Feb. 3, 2015

Respectfully submitted,

/LB/
Luke Brean

BreanLaw, LLC

P.O. Box 4120

ECM #72065

Portland, Oregon 97208

luke@breanlaw.com
800-451-5815

Attorney for Applicant
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CERTIFICATE OF SERVICE

This is to certify that a copy of this MOTION TO EXTEND TESTIMONY PERIOD WITHOUT
CONSENT AND ORDER PERMISSION TO ATTEND FUTURE TESTIMONY BY REMOTE
MEANS, is being deposited with the U.S. Postal Service on Feb. 3, 2015 by first-class mail, postage

prepaid to the counsel of record in an envelope addressed as follows:

RAY K HARRIS

FENNEMORE CRAIG

2394 E CAMELBACK RD, STE 600
PHOENIX, AZ 85016

/LB/
Luke Brean

BreanLaw, LLC

P.O. Box 4120

ECM #72065

Portland, Oregon 97208

luke@breanlaw.com
800-451-5815

Attorney for Applicant
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EXHIBIT

Luke Ban <luke@breanlaw.com>

LIVING LOCKETS [FC-Email.FID3817378] ~\

RHARRIS@FCLAW.com <RHARRIS@fclaw.com> Mon, Jan 26, 2015 at 3:02 PM
To: Luke Brean <luke@breanlaw.com>

Luke,

We object to the deposition of Kim Butler in light of the motion to suspend we filed last week and the lack of
reasonable notice. Please let me know if you will require me to file a formal motion to quash.

Ray

From: Luke Brean [mailto:luke@breanlaw.com]

Sent: Wednesday, January 21, 2015 5:46 PM

To: HARRIS, RAY

Subject: Re: LIVING LOCKETS [FC-Email.FID3817378]

Dear Ray,

I have not heard back from you regarding your availability the Kim Butler trial testimony. Thus | have scheduled it
for the 27th. Please see the attached notice sent out first class mail today.

Given that | do not anticipate this testimony to take much time, and to help reduce costs, I'm hoping that you will
stipulate that | will be able to take the deposition by phone according to FRCP 30(b)(4). Please let me know your
thoughts on the stipulation as soon as possible. Also, please let me know if you will be attending in person or will
also require a speaker phone, so | may confirm with the court reporter that the proper equipment is in place.

Thanks,

On Sun, Jan 18, 2015 at 5:38 PM, Luke Brean <luke@breanlaw.com> wrote:

Hi Ray,

| was just following up with you on the dates for the Kim Butler testimony. We still need to schedule a room with a
court reporter, will the 23rd, 27th, or 30th work for you?

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb 1/6
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Attached is the Consented Motion for Extension of Time.

On Mon, Jan 12, 2015 at 2:02 PM, Luke Brean <luke@breanlaw.com> wrote:

Hi Ray,

Will any of these dates work for you for Kim Butler’s testimony: Jan 20, 27th, 23rd, 30th.

Luke Brean, Esq.
BreanLaw Trademark Law Firm
Portland, Oregon

Avoid Phone Tag.
Schedule a Call Here:

http://calendly.com/lukebrean

Phone: 503-854-4112

Assisting Clients in 50 States and Worldwide.

www.breanlaw.com

On Dec 19, 2014, at 1:10 PM, HARRIS, RAY <RHARRIS@FCLAW.com> wrote:

Luke,

December 30 will not work for us. We will agree to extend the remaining deadlines 30 days to
get past the holidays for the Butler deposition.

Ray

From: Luke Brean [mailto:luke@breanlaw.com]
Sent: Tuesday, December 16, 2014 7:10 PM

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb 2/6
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To: HARRIS, RAY
Subject: Re: LIVING LOCKETS [FC-Email.FID3817378]

Hi Ray,

Will you be available on Dec. 30th for the Kim Butler testimony? I'm looking for a location near Ms.
Butler currently.

Kim Butler
Gemalot

6252 Commercial Way
#132 Weeki Wachee, Florida 34613

On Fri, Dec 5, 2014 at 2:41 PM, Luke Brean <luke@breanlaw.com> wrote:

Hi Ray,

Thanks. | was working off that assumption that the depositions were going to be necessary. I’'m
trying to get the dates of availability from the witnesses. They’re all retailers, so this is the busy time
of year for them. | should be able to get proposed dates over to you mid next week.

Luke Brean, Esq.
BreanLaw Trademark Law Firm
Portland, Oregon

Avoid Phone Tag.
Schedule a Call Here:

http://calendly.com/lukebrean

Phone: 503-854-4112

Assisting Clients in 50 States and Worldwide.

www.breanlaw.com

On Dec 5, 2014, at 2:37 PM, HARRIS, RAY <RHARRIS@FCLAW.com> wrote:

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb 3/6
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Luke,

| sent this to my client, but | have not heard back due to the holidays. | would
prefer to proceed by deposition because the witnesses were not deposed in the
discovery phase. | just wanted to confirm your assumption “we must plan
depositions” is correct.

Ray

From: Luke Brean [mailto:luke@breanlaw.com]

Sent: Thursday, November 20, 2014 6:38 PM

To: HARRIS, RAY; TOLLIVER, MELODY

Subject: Re: LIVING LOCKETS [FC-Email.FID3817378]

Dear Ray,

First, attached are Pretrial Disclosures, served first class mail today.

Second, | write to inquire whether you are agreeable to stipulating to the submission
of our witness testimony by affidavit. Avoiding depositions would save both parties
time and money, and we would also be agreeable to stipulating regarding the
introduction of any rebuttal testimony by your client in the same manner. If | do not
hear from you by the end of next week, | will advise my client that we must plan
deposistions. I've attached a draft stipulation for your review.

On Fri, Nov 7, 2014 at 2:03 PM, Luke Brean <luke@breanlaw.com> wrote:

See attached letter and additional production.

Luke Brean, Esq.
Trademark Attorney
Email: luke@breanlaw.com

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb
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Phone: 800-451-5815
Website: www.breanlaw.com

Luke Brean

BreanLaw Trademark Law Firm
P.O. Box 4120

ECM #72065

Portland, Oregon 97208

800-451-5815

FENNEMORE CRAIG

ATTORNEYS
Deavek | Les Yecasr | Moiaces | Pumsex | Rewn 0 Tocsms

www.FennemoreCraig.com
CONFIDENTIALITY NOTICE: The information contained in this message may be protected by
the attorney-client privilege. If you believe that it has been sent to you in error, do not read it.

Please immediately reply to the sender that you have received the message in error. Then delete
it. Thank you.

Luke Brean

BreanLaw Trademark Law Firm
P.O. Box 4120

ECM #72065

Portland, Oregon 97208

800-451-5815

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb 5/6



2/3/12015 Breanlaw.com Mail - LIVING LOCKETS [FC-Email FID3817378]

Luke Brean

BreanLaw Trademark Law Firm
P.O. Box 4120
ECM #72065

Portland, Oregon 97208

800-451-5815

Luke Brean

BreanLaw Trademark Law Firm
P.O. Box 4120

ECM #72065

Portland, Oregon 97208

800-451-5815

https://mail.google.com/mail/u/0/?ui=2&ik=01cdd8b73e&view=pt&q=ray %20harris&qs=true&search=query&msg=14b287bfbb7f27bb&siml=14b287bfbb7f27bb 6/6



EXHIBIT

IN THE UNITED STATES PATENT AND TRADEMARK O
BEFORE THE TRADEMARK TRIAL AND APPEAL BOA!

Ann Mayo
Petitioner,
Cancellation No. 92057511
V.
Mark: LIVING LOCKETS
Origami Owl, LLC
Respondent.

NOTICE OF TAKING TESTIMONY OF KATHLEEN (KIM) BUTLER

Please take notice that on Jan. 27, 2015, beginning at 9:00 a.m., Petitioner will take the testimony
deposition of Kathleen (Kim) Butler, with an address of 6252 Commercial Way #132, Weeki Wachee,

Florida 34613, pursuant to Federal Rules of Civil Procedure. Petitioner will take the deposition at :

15316 Cortez Boulevard

Brooksville, Florida 34613

You are invited to attend and cross-examine.

Dated: Jan 21, 2015

Respectfully submitted,

Cancellation No. 92057511: NOTICE OF TAKING TESTIMONY



/LB/
Luke Brean

BreanLaw, LLC

P.O. Box 4120

ECM #72065

Portland, Oregon 97208

luke@breanlaw.com
800-451-5815

Attorney for Petitioner
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CERTIFICATE OF SERVICE

This is to certify that a copy of this NOTICE OF TAKING TESTIMONY, is being deposited with the
U.S. Postal Service on Jan 21, 2015 by first-class mail, postage prepaid to the counsel of record in an

envelope addressed as follows:

RAY K HARRIS

FENNEMORE CRAIG

2394 E CAMELBACK RD, STE 600
PHOENIX, AZ 85016

/LB/
Luke Brean

BreanLaw, LLC

P.O. Box 4120

ECM #72065

Portland, Oregon 97208

luke@breanlaw.com
800-451-5815

Attorney for Petitioner
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