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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name NEWAYS, INC.

Entity Corporation Citizenship Utah

Address 2089 West Neways Drive
SPRINGVILLE, UT 84663
UNITED STATES

Attorney
information

Matthew A. Barlow
Workman Nydegger
60 E. South Temple, Suite 1000
Salt Lake City, UT 84111
UNITED STATES
mbarlow@wnlaw.com, tvuksinick@wnlaw.com, jstringham@wnlaw.com
Phone:801-533-9800

Registrations Subject to Cancellation

Registration No 3448249 Registration date 06/17/2008

Registrant TOPSPIN-IDS ACQUISITION, LLC
5707 DOT COM COURT SUITE 1079
OVIEDO, FL 327653401
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2006/02/28 First Use In Commerce: 2006/03/31
All goods and services in the class are cancelled, namely: Nutritionally fortified beverages containing
whey protein

Grounds for Cancellation

Priority and likelihood of confusion Trademark Act section 2(d)

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4214663 Registration date 09/25/2012

Registrant NEW WHEY NUTRITION, LLC
SUITE 1079 5707 DOT COM COURT
OVIEDO, FL 32765
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2010/08/11 First Use In Commerce: 2010/08/11
All goods and services in the class are cancelled, namely: nutritional supplement containing whey
protein

http://estta.uspto.gov


Grounds for Cancellation

Priority and likelihood of confusion Trademark Act section 2(d)

The mark is merely descriptive Trademark Act section 2(e)(1)

Registration No 4172454 Registration date 07/10/2012

Registrant New Whey Nutrition, LLC
5707 Dot Com Court Suite 1079
Oviedo, FL 32765
UNITED STATES

Goods/Services Subject to Cancellation

Class 005. First Use: 2011/02/28 First Use In Commerce: 2011/02/28
All goods and services in the class are cancelled, namely: nutritional supplements containing whey
protein

Grounds for Cancellation

Priority and likelihood of confusion Trademark Act section 2(d)

The mark is merely descriptive Trademark Act section 2(e)(1)

Related
Proceedings

Opposition No. 91201238

Marks Cited by Petitioner as Basis for Cancellation

U.S. Registration
No.

2471380 Application Date 03/31/2000

Registration Date 07/24/2001 Foreign Priority
Date

NONE

Word Mark NEWAYS

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1992/09/00 First Use In Commerce: 1992/09/00
Housemark for a complete line of nutritional and herbal supplements

U.S. Registration
No.

2389764 Application Date 09/16/1999

Registration Date 09/26/2000 Foreign Priority
Date

NONE

Word Mark NEWAYS AUTHENTIC HAWAIIAN NONI

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 1999/08/13 First Use In Commerce: 1999/08/13
nutritional supplement

U.S. Registration
No.

2731042 Application Date 03/04/2000

Registration Date 07/01/2003 Foreign Priority NONE



Date

Word Mark NEWAYS CASCADING REVENOL

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 2000/02/00 First Use In Commerce: 2000/02/00
Herbal and Nutritional Supplement

U.S. Registration
No.

2492629 Application Date 11/16/2000

Registration Date 09/25/2001 Foreign Priority
Date

NONE

Word Mark NEWAYS INGENIOUS

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 2000/11/14 First Use In Commerce: 2000/11/14
Herbal and Nutritional Supplement

U.S. Registration
No.

2799001 Application Date 09/20/2002

Registration Date 12/23/2003 Foreign Priority
Date

NONE

Word Mark NEWAYS

Design Mark

Description of
Mark

NONE

Goods/Services Class 003. First use: First Use: 2003/01/17 First Use In Commerce: 2003/01/17
Nail care preparations, namely, polish which provides a hardened coating to the
nail, cuticle creams, nail creams and lotions; laundry detergents; cosmetics, skin
disinfectants, namely skin toners; hair preparations, namely, shampoos,
conditioners, gels, lotions, and hair sprays; sun tanning preparations; shaving
gels and soaps; cosmetic skin preparations, namely, soaps, skin and facial
lotions and creams; eye makeups; skin makeup; dental preparations, namely,
toothpaste and mouthwash; personal cosmetic deodorants; cosmetic
preparations for bath, namely, soaps, gels and bubble bath; disinfectant
solutions for general household use; sun blocking preparations; personal
deodorants; and essential oils for personal use
Class 005. First use: First Use: 2003/01/17 First Use In Commerce: 2003/01/17
Nutritional, dietary and herbal supplements; dietary drink mix for use as a meal
replacement

U.S. Registration
No.

3006252 Application Date 09/23/2003

Registration Date 10/11/2005 Foreign Priority
Date

NONE

Word Mark NEWAYS GREEN QI

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use: First Use: 2004/01/13 First Use In Commerce: 2004/01/13



Dietary Supplement

U.S. Registration
No.

3850494 Application Date 02/06/2008

Registration Date 09/21/2010 Foreign Priority
Date

NONE

Word Mark NEWAYS HEALTHY HOMES

Design Mark

Description of
Mark

NONE

Goods/Services Class 003. First use: First Use: 2008/03/28 First Use In Commerce: 2008/03/28
Nail care preparations, namely, nail polish, cuticle creams, nail creams and
lotions; cosmetic skin preparations, namely, soaps, skin and facial lotions and
creams; cosmetics, namely, eye makeups, skin makeup; skin disinfectants,
namely, skin toners; hair preparations, namely, shampoos, conditioners, gels,
lotions, and hair sprays; cosmetic preparations for bath, namely, soaps, gels and
bubble bath personal deodorants; essential oils for personal use; sun tanning
preparations, sun blocking preparations; shaving gels and soaps; dental
preparations, namely, toothpaste and mouthwash; laundry detergents
Class 005. First use: First Use: 2008/03/28 First Use In Commerce: 2008/03/28
Nutritional, dietary and herbal supplements; dietary drink mix for use as a meal
replacement; disinfectant solutions for general household use
Class 016. First use: First Use: 2008/03/28 First Use In Commerce: 2008/03/28
Magazines on the subject of health and fitness in the residential environment

U.S. Registration
No.

3709468 Application Date 02/06/2008

Registration Date 11/10/2009 Foreign Priority
Date

NONE

Word Mark NEWAYS HEALTHY HOMES

Design Mark

Description of
Mark

NONE

Goods/Services Class 003. First use: First Use: 2008/04/30 First Use In Commerce: 2008/04/30
Nail care preparations, namely, nail polish, cuticle creams, nail creams and
lotions; cosmetic skin preparations, namely, soaps, skin and facial lotions and
creams; cosmetics, namely, eye makeups, skin makeup; skin disinfectants,
namely, skin toners; hair preparations, namely, shampoos, conditioners, gels,
lotions, and hair sprays; cosmetic preparations for bath, namely, soaps, gels and
bubble bath personal deodorants; essential oils for personal use; sun tanning
preparations, sun blocking preparations; shaving gels and soaps; dental
preparations, namely, toothpaste and mouthwash; laundry detergents
Class 005. First use: First Use: 2008/04/30 First Use In Commerce: 2008/04/30
Nutritional, dietary and herbal supplements; dietary drink mix for use as a meal
replacement; disinfectant solutions for general household use
Class 016. First use: First Use: 2008/04/30 First Use In Commerce: 2008/04/30
Magazines on the subject of health and fitness in the residential environment

U.S. Registration
No.

3703119 Application Date 09/04/2008

Registration Date 10/27/2009 Foreign Priority
Date

NONE



Word Mark NEWAYS

Design Mark

Description of
Mark

The mark consists of a stylized leaf appearing above the word "NEWAYS".

Goods/Services Class 003. First use: First Use: 2008/11/28 First Use In Commerce: 2008/11/28
NAIL CARE PREPARATIONS, NAMELY, POLISH WHICH PROVIDES A
HARDENED COATING TO THE NAIL, CUTICLE CREAMS, NAIL CREAMS
AND LOTIONS; LAUNDRY DETERGENTS; SKIN TONERS; HAIR
PREPARATIONS, NAMELY, SHAMPOOS, CONDITIONERS, GELS, LOTIONS,
AND HAIR SPRAYS; SUN TANNING PREPARATIONS; SHAVING GELS AND
SOAPS; COSMETIC SKIN PREPARATIONS, NAMELY, SOAPS, SKIN AND
FACIAL LOTIONS AND CREAMS; EYE MAKEUPS; SKIN MAKEUP; DENTAL
PREPARATIONS, NAMELY, TOOTHPASTE AND MOUTHWASH; PERSONAL
COSMETIC DEODORANTS; COSMETIC PREPARATIONS FOR BATH,
NAMELY, SOAPS, GELS AND BUBBLE BATH; SUN BLOCKING
PREPARATIONS; PERSONAL DEODORANTS; AND ESSENTIAL OILS FOR
PERSONAL USE
Class 005. First use: First Use: 2008/11/28 First Use In Commerce: 2008/11/28
NUTRITIONAL, DIETARY, AND HERBAL SUPPLEMENTS; DIETARY DRINK
MIX FOR USE AS A MEAL REPLACEMENT; ALL PURPOSE DISINFECTANTS
FOR GENERAL HOUSEHOLD USE; DISINFECTANTS FOR HYGIENE
PURPOSES

Attachments Combined Petition to Cancel NEW WHEY NUTRITION marks.pdf ( 13 pages
)(195957 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Matthew A. Barlow/

Name Matthew A. Barlow

Date 04/25/2013
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 PETITION FOR CANCELLATION 
 File No. 14564.127.1 

 
 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 

In the matter of Trademark Registration No. 3,448,249 
Mark: NEW-WHEY 
Registered:  June 17, 2008 
-and- 
Trademark Registration No. 4,214,663 
For the Mark: NEW WHEY NUTRITION 
Registered:  September 25, 2012 
-and-  
Trademark Registration No. 4,172,454 

For the Mark:   

Registered:  July 10, 2012 
 

NEWAYS, INC., 

Petitioner, 

v. 

NEW WHEY NUTRITION, LLC, f/k/a 
TOPSPIN-IDS ACQUISITION, LLC 

Respondent. 

 

 
 

Cancellation No. ____________  
 
 

PETITION TO CANCEL 
 
 
 
 

 

 
PETITION TO CANCEL 

 
PGYC[U."KPE0"*ÐRgvkvkqpgtÑ+."c"Wvcj"eqrporation, believes that it will be damaged by 

the continued registration of the marks NEW-WHEY, NEW WHEY NUTRITION, and 

, which are the subject of Registration Nos. 3,448,249, 4,214,663 and 4,172,454, 
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respectively, held in the name of New Whey Nutrition, LLC, and hereby petitions to cancel 

said marks. 

As grounds for cancellation, Petitioner alleges that: 

1. Tgurqpfgpv"Pgy"Yjg{"Pwvtkvkqp."NNE"*ÐTgurqpfgpvÑ+."ku"c"Fgncyctg"Nkokvgf"

Liability Company, with a principal place of business located at 5707 Dot Com Court Suite 

1079, Oviedo, Florida 32765. 

2. Upon information and belief, prior to about September 17, 2010, when 

Respondent changed its name to New Whey Nutrition, LLC, Respondent was known as 

Topspin-IDS Acquisition, LLC.  Upon information and belief, New Whey Nutrition, LLC and 

Topspin-IDS Acquisition, LLC are the same entity. 

3. Respondent is the record owner of United States Trademark Registration No. 

3,46:.46;"*Ðvjg"Ò46;"TgikuvtcvkqpÑ+"hqt"vjg"octm"PGY-WHEY in international class 5 for 

Ðpwvtkvkqpcnn{"hqtvkhkgf"dgxgtcigu"eqpvckpkpi"yjg{"rtqvgkp0Ñ""Vjg"tgikuvgtgf"octm"eqpukuvu"qh"

standard characters without claim to any particular font, style, size, or color and is not limited 

vq"vjg"ucng"qh"vjg"urgekhkgf"iqqfu"kp"cp{"rctvkewnct"ejcppgn"qt"ejcppgnu"qh"vtcfg0""Vjg"Ò46;"

Registration issued from an application filed on August 36."42290" "Vjg"Ò46;"Tgikuvtcvkqp"

claims a date of first use of at least as early as February 28, 2006 and a date of first use in 

commerce of at least as early as March 31, 2006.   

4. Respondent is the record owner of United States Trademark Registration No. 

6.436.885"*Ðvjg"Ò885"Tgikuvtcvkqp+"hqt"vjg"octm"PGY"YJG["PWVTKVKQP"kp"kpvgtpcvkqpcn"

clauu"7"hqt"Ðpwvtkvkqpcn"uwrrngogpv"eqpvckpkpi"yjg{"rtqvgkp0Ñ""Vjg"tgikuvgtgf"octm"eqpukuvu"qh"

standard characters without claim to any particular font, style, size, or color and is not limited 

to the sale of the specified goods in any particular channel or cjcppgnu"qh"vtcfg0""Vjg"Ò885"
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Registration issued from an application filed on January 9."42330""Vjg"Ò885"Tgikuvtcvkqp"enckou"

a date of first use and a date of first use in commerce of at least as early as August 11, 2010.   

5. Respondent is the record owner of United States Trademark Registration No. 

6.394.676" *Ðvjg" Ò676" TgikuvtcvkqpÑ+" hqt" vjg" octm"  in international class 5 for 

Ðpwvtkvkqpcn" uwrrngogpvu" eqpvckpkpi"yjg{"rtqvgkpÑ" *Ðvjg"PGY"YJG["PWVTKVKQP"cpf"

fgukip"octmÑ+0" " Vjg"Tgurqpfgpv" fqgu" pqv" encko" eqnqt" cu" c" hgcvwtg" qh" vjg"PGY"YJG["

NUTRITION and design mark and the registered mark is not limited to the sale of the 

specified goods in any particular chanpgn"qt"ejcppgnu"qh"vtcfg0""Vjg"Ò676"Tgikuvtcvkqp"kuuwgf"

htqo"cp"crrnkecvkqp"hkngf"qp"Lcpwct{"9."42330""Vjg"Ò676"Tgikuvtcvkqp"enckou"c"fcvg"qh"hktuv"wug"

and a date of first use in commerce of at least as early as February 28, 2011.   

6. Vjg"Ó46;"Tgikuvtcvkqp." vjg"Ó885"Tgikuvtcvkqp."cpf"vjg"Ó676"Tgikuvtcvkqp"ctg"

tghgttgf"vq"eqnngevkxgn{"jgtgkp"cu"ÐTgurqpfgpvÓu"TgikuvtcvkqpuÑ"cpf"vjg"octmu"uwdlgev"vq"vjqug"

tgikuvtcvkqpu"ctg"eqnngevkxgn{"tghgttgf"vq"cu"ÐTgurqpfgpvÓu"Octmu0Ñ 

7. Petitioner is the owner of the following trademark registrations for NEWAYS 

marks or marks incorporating Ðpgyc{uÑ in international class 5 for use on, among other things, 

nutritional or dietary supplements, or both: 

REGISTRATIONS 

 
Registration 

 
Mark 

 
Goods and Services 

2471380 NEWAYS U.S. Class: 006, 018, 044, 046, 051, 052 (International 
Class 05) 
Housemark for a complete line of nutritional and 
herbal supplements 

Basis: 1(a) 
First Use Date: 1992-09-00 
First Use in Commerce Date: 1992-09-00 
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2389764 NEWAYS 
AUTHENTIC 
HAWAIIAN NONI 

U.S. Class: 006, 018, 044, 046, 051, 052 (International 
Class: 005) 
Nutritional supplement 

Basis: 1(a) 
First Use Date: 1999-08-13 
First Use in Commerce Date: 1999-08-13 

2731042 NEWAYS 
CASCADING 
REVENOL 

U.S. Class: 006, 018, 044, 046, 051, 052 (International 
Class: 005) 
Herbal  and nutritional supplement 

Basis: 1(a) 
First Use Date: 2000-02-00 
First Use in Commerce Date: 2000-02-00 

2492629 NEWAYS 
INGENIOUS 

U.S. Class: 006, 018, 044, 046, 051, 052 (International 
Class: 005) 
Herbal  and nutritional supplement 

Basis: 1(a) 
First Use Date: 2001-01-14 
First Use in Commerce Date: 2001-01-14 

2799001       

 

U.S. Class: 001, 004, 006, 018, 044, 046, 050, 051, 
052 (International Class 003 and 005) 
Class Status: Active 
Nail care preparations, namely, polish which provides a 
hardened coating to the nail, cuticle creams, nail creams 
and lotions; laundry detergents; skin toners; hair 
preparations, namely, shampoos, conditioners, gels, 
lotions, and hair sprays; sun tanning preparations; 
shaving gels and soaps; cosmetic skin preparations, 
namely, soaps, skin and facial lotions and creams; eye 
makeups; skin makeup; dental preparations, namely, 
toothpaste and mouthwash; personal cosmetic 
deodorants; cosmetic preparations for bath, namely, 
soaps, gels and bubble bath; sun blocking preparations; 
personal deodorants; and essential oils for personal use;  

Nutritional, dietary, and herbal supplements; dietary 
drink mix for use as a meal replacement; all purpose 
disinfectants for general household use; disinfectants 
for hygiene purposes 
Basis: 1(a) 
First Use Date: 2003-01-17 
First Use in Commerce Date: 2003-01-17 

3006252 NEWAYS GREEN 
QI 

U.S. Class: 006, 018, 044, 046, 051, 052 (International 
Class: 005) 
Dietary Supplement 

Basis: 1(a)  
First Use Date: 2004-01-13 
First Use in Commerce Date: 2004-01-13   
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3850494 NEWAYS 
HEALTHY 
HOMES 

U.S. Class: 001, 004, 006, 018, 044, 046, 050, 051, 
052 (International Class 003 and 005) 
Class Status: Active 
Nail care preparations, namely, polish which provides a 
hardened coating to the nail, cuticle creams, nail creams 
and lotions; laundry detergents; skin toners; hair 
preparations, namely, shampoos, conditioners, gels, 
lotions, and hair sprays; sun tanning preparations; 
shaving gels and soaps; cosmetic skin preparations, 
namely, soaps, skin and facial lotions and creams; eye 
makeups; skin makeup; dental preparations, namely, 
toothpaste and mouthwash; personal cosmetic 
deodorants; cosmetic preparations for bath, namely, 
soaps, gels and bubble bath; sun blocking preparations; 
personal deodorants; and essential oils for personal use;  

Nutritional, dietary, and herbal supplements; dietary 
drink mix for use as a meal replacement; disinfectants 
for general household use 
Basis: 1(a) 
First Use Date: 2008-03-28 
First Use in Commerce Date: 2008-03-28 

3709468       U.S. Class: 001, 004, 006, 018, 044, 046, 050, 051, 
052 (International Class 003 and 005) 
Class Status: Active 
Nail care preparations, namely, polish which provides a 
hardened coating to the nail, cuticle creams, nail creams 
and lotions; laundry detergents; skin toners; hair 
preparations, namely, shampoos, conditioners, gels, 
lotions, and hair sprays; sun tanning preparations; 
shaving gels and soaps; cosmetic skin preparations, 
namely, soaps, skin and facial lotions and creams; eye 
makeups; skin makeup; dental preparations, namely, 
toothpaste and mouthwash; personal cosmetic 
deodorants; cosmetic preparations for bath, namely, 
soaps, gels and bubble bath; sun blocking preparations; 
personal deodorants; and essential oils for personal use;  

Nutritional, dietary, and herbal supplements; dietary 
drink mix for use as a meal replacement; disinfectants 
for general household use 
Basis: 1(a) 
First Use Date: 2008-03-28 
First Use in Commerce Date: 2008-03-28 
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3703119  

 

U.S. Class: 001, 004, 006, 018, 044, 046, 050, 051, 
052 (International Class 003 and 005) 
Class Status: Active 
Nail care preparations, namely, polish which provides a 
hardened coating to the nail, cuticle creams, nail creams 
and lotions; laundry detergents; skin toners; hair 
preparations, namely, shampoos, conditioners, gels, 
lotions, and hair sprays; sun tanning preparations; 
shaving gels and soaps; cosmetic skin preparations, 
namely, soaps, skin and facial lotions and creams; eye 
makeups; skin makeup; dental preparations, namely, 
toothpaste and mouthwash; personal cosmetic 
deodorants; cosmetic preparations for bath, namely, 
soaps, gels and bubble bath; sun blocking preparations; 
personal deodorants; and essential oils for personal use;  

Nutritional, dietary, and herbal supplements; dietary 
drink mix for use as a meal replacement; all purpose 
disinfectants for general household use; disinfectants 
for hygiene purposes 
Basis: 1(a) 
First Use Date: 2008-11-28 
First Use in Commerce Date: 2008-11-28 

 
8. Petitioner is also the owner of trademark registrations for NEWAYS marks or 

marks incorporating Ðpgyc{uÑ for use on personal care and household products, some of 

which are identified in the preceding paragraphs, and the remainder of which follow:   
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REGISTRATIONS 

 
Registration 

 
Mark 

 
Goods and Services 

2454358 NEWAYS U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 03) 
Nail care preparations, namely, polish which provides a 
hardened coating to the nail, cuticle creams, nail creams 
and lotions; laundry detergents; cosmetics, namely, 
lipsticks, eye makeups and skin makeups; skin 
disinfectants, namely, skin toners; hair preparations, 
namely, shampoos, conditioners, gels, lotions and hair 
sprays; sun tanning preparations; shaving gels and 
soaps; cosmetic skin preparations, namely, soaps, skin 
and facial lotions and creams; dental preparations, 
namely, toothpaste and mouthwash; personal cosmetic 
deodorants; cosmetic preparations for bath, namely, 
soaps, gels and bubble bath; disinfectant solutions for 
general household use; sun blocking preparations; and 
anti-perspirants 

Basis: 1(a) 
First Use Date: 1992-08-31 
First Use in Commerce Date: 1992-08-31 

2414219 NEWAYS SASSY U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 003) 
Class Status: Active 
Hair care preparation, namely, hair spray 

Basis: 1(a) 
First Use Date: 1993-00-00 
First Use in Commerce Date: 1993-00-00 

2656486 NEWAYS SKIN 
BRIGHTENER 

U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 003) 
Class Status: Active 
Skin lightening lotion 

Basis: 1(a) 
First Use Date: 2002-01-25 
First Use in Commerce Date: 2002-01-25 

2656490 NEWAYS 
CIRCLES & LINES 

U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 003) 
Class Status: Active 
Facial Lotion 

Basis: 1(a) 
First Use Date: 2002-01-25 
First Use in Commerce Date: 2002-01-25 
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2779438 NEWAYS 
LAVENDER-
CHAMOMILE 

U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 03) 
Essential oils for personal use 

Basis: 1(a) 
First Use Date: 2003-01-17 
First Use in Commerce Date: 2003-01-17 

2943333 NEWAYS 
GENERATIONS 

U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 03) 
Class Status: Active 
Personal care preparations, namely, baby bubble bath, 
baby hair detangler, baby bath and shower gel, baby 
shampoos, baby powder, baby wipes, and baby lotions, 
namely, skin and body lotions 
Basis: 1(a) 
First Use Date: 2003-01-17 
First Use in Commerce Date: 2003-01-17 

2984458              

 

U.S. Class: 001, 004, 006, 050, 051, 052 (International 
Class 03) 
Class Status: Active 
Personal care preparations, namely, baby bubble bath, 
baby hair detangler, baby bath and shower gel, baby 
shampoos, baby powder, baby wipes, and baby lotions, 
namely, skin and body lotions 
Basis: 1(a) 
First Use Date: 2003-01-17 
First Use in Commerce Date: 2003-01-17 

 

9. Vjg" yqtf" rqtvkqpu" qh" RgvkvkqpgtÓu" tgikuvgtgf" octmu" eqpukuv" qh" uvcpfctf"

characters without claim to any particular font, style, size, or color.   

10. RgvkvkqpgtÓu"Tgikuvtcvkqpu"fq"pqv"nkokv"vjg"ucng"qh"vjg"urgekhkgf"iqqfu"kfgpvkhkgf"

to any particular channel or channels of trade.   

11. Since at least the date of issuance of the above registrations, the names and 

marks have been continuously used in interstate commerce.  Since the issuance of these 

trademark registrations, notice has been given to the public that the marks are registered 

trademarks by affixing notice provided in 15 U.S.C. § 1111.   
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12. The marks in U.S. Registration Nos. 2414219, 2492629, 2731042, 2656486, 

2656490, 2799001, 2779438, 2431703, 2943333, 2471380, 2389764, and 2454358 are deemed 

incontestable under Trademark Act Section 15, 15 U.S.C. § 1065. 

13. Petitioner formulates, manufactures, and distributes throughout the United 

States and the world an extensive line of personal care products, household products, and 

nutritional and dietary supplements.  Since at least 1992 and long prior to the effective filing 

fcvg"cpf"vjg"fcvgu"qh"hktuv"wug"uvcvgf"kp"TgurqpfgpvÓu"Tgikuvtcvkqpu."Rgvkvkqpgt"jcu"uqnf"vjqug"

products in the United States under NEWAYS marks, or marks incorporating ÐNeways,Ñ 

giving rise to the common law trademark rights in various NEWAYS marks and marks 

incorporating Ðneways.Ñ  PetkvkqpgtÓu" eqooqp" ncy" vtcfgoctmu" cpf" tgikuvgtgf"PGYC[U"

vtcfgoctmu"ctg"tghgttgf"vq"eqnngevkxgn{"cu"Ðvjg"PGYC[U"Octmu0Ñ"" 

14. Petitioner sells, and since at least 2003, has sold nutritional supplements 

containing whey protein under one or more NEWAYS Marks.   

15. Sineg"RgvkvkqpgtÓu"kpkvkcn"wug"qh"vjg"PGYC[U"Octmu."Rgvkvkqpgt"jcu"ocfg"c"

substantial investment in marketing and promoting its goods under those marks.   Petitioner 

has extensively used, advertised, promoted and offered its goods in association with the 

NEWA[U"Octmu"cpf"qvjgt"octmu"ykvj"vjg"tguwnv"vjcv"RgvkvkqpgtÓu"ewuvqogtu"cpf"vjg"igpgtcn"

rwdnke"jcxg"eqog"vq"mpqy"cpf"tgeqipk¦g"RgvkvkqpgtÓu"PGYC[U"Octmu"cpf"qvjgt"octmu"cpf"

that the public associates these marks with Petitioner and/or its goods.  Petitioner has built up 

extensive goodwill in connection with its goods under the NEWAYS Marks and other marks.   

16. D{"xktvwg"qh"RgvkvkqpgtÓu"nqpi"wug"qh"vjg"PGYC[U"Octmu"hqt"rgtuqpcn"ectg"

products, household products, nutritional and dietary supplements, and related goods and 

services, the NEWAYS Marks have become strong, well known and famous, and have come 
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to be exclusively associated with Petitioner and with products and services emanating from 

Petitioner. 

17. Vjg"octmu"kp"TgurqpfgpvÓu"Tgikuvtcvkqpu"eqpukuv"qh."qt"kpeqtrorate in dominant 

part, words that are virtually kfgpvkecn" kp" uqwpf" cpf" ukoknct" kp" urgnnkpi" vq" RgvkvkqpgtÓu"

NEWAYS Marks, or the dominant portion of those marks.  The goods specified in certain of 

RgvkvkqpgtÓu"tgikuvtcvkqpu"*pwvtkvkqpcn"uwrrngogpvu"cpf"fkgvct{"uwrrnements) are broad enough 

vq" gpeqorcuu" vjg" iqqfu" urgekhkgf" kp" TgurqpfgpvÓu" Tgikuvtcvkqpu" *pwvtkvkqpcnn{" hqtvkhkgf"

beverages containing whey protein and nutritional supplements containing whey protein), so 

that for purposes of this cancellation proceeding the goods and channels of trade of the 

Petitioner and Respondent are considered to be the same.  The marks in TgurqpfgpvÓu"

Tgikuvtcvkqpu"uq"tgugodng"RgvkvkqpgtÓu"rtgxkqwun{"wugf"cpf"tgikuvgtgf"NEWAYS Marks, as to 

be likely, when applied to goods as specified in ResrqpfgpvÓu" Tgikuvtcvkqpu." vq" ecwug"

confusion, mistake or to deceive within the meaning of 15 U.S.C. § 1052(d).   

18. As a separate and alternative ground for cancellation, Petitioner alleges that the 

mark NEW-YJG["qh"vjg"Ò46;"Tgikuvtcvkqp"ku"ogtgn{"fguetkrvkxg"qh"Ðpwvtkvkqpcnn{"hqtvkhkgf"

beverages containing whey rtqvgkpÑ" cpf" wrqp" kphqtocvkqp" cpf" dgnkgh." jcu" pqv" ceswktgf"

distinctiveness; that the PGY"YJG["PWVTKVKQP"octm"qh"vjg"Ò885"Tgikuvtcvkqp"ku"ogtgn{"

deuetkrvkxg"qh"Ðpwvtkvkqpcn"uwrrngogpv*u+"eqpvckpkpi"yjg{"rtqvgkpÑ"cpf"wrqp"kphqtocvkqp"cpf"

belief, has not acquired distinctiveness; and that the mark NEW-WHEY NUTRITION (and 

fgukip+"qh"vjg"Ò676"Tgikuvtcvkqp"ku"ogtgn{"fguetkrvkxg"qh"Ðpwvtkvkqpcn"uwrrngogpvu"eqpvckpkpi"

yjg{"rtqvgkpÑ"cpf"wrqp"kphqtocvkqp"cpf"belief, has not acquired distinctiveness. 

19. Petitioner believes that continued registration of the marks set forth in 

TgurqpfgpvÓu"Tgikuvtcvkqpu"yknn"fcocig"Rgvkvkqpgt"hqt"cv"ngcuv"vjg"hqnnqykpi"tgcuqpu<"" 
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a. Kh" vjg" TgurqpfgpvÓu" Tgikuvtcvkqpu" ctg" rgtokvvgf" vq" uubsist, and if 

Respondent is permitted to use the registered marks for goods as specified in 

TgurqpfgpvÓu"Tgikuvtcvkqpu."eqphwukqp"kp"vjg"vtcfg"tguwnvkpi"kp"fcocig"cpf"kplwt{"vq"

the Petitioner would be caused by reason of the similarity between RespondentÓu"

Octmu"cpf"RgvkvkqpgtÓu"PGYC[U"Octmu0"" 

b. Yjkng"TgurqpfgpvÓu"Tgikuvtcvkqpu"ctg"cnnqygf"vq"uwdukuv."vjg{"rtgugpv"cv"

least a prima facia gzenwukxg"tkijv"vq"wug"vjg"octmu"vjcv"ctg"vjg"uwdlgev"qh"TgurqpfgpvÓu"

Registrations on the goods identified in the ResponfgpvÓu"Tgikuvtcvkqpu0""TgurqpfgpvÓu"

Registrations are, thus, a source of damage and injury to Petitioner because 

TgurqpfgpvÓu"Tgikuvtcvkqpu"ctg"kp"eqphnkev"ykvj"RgvkvkqpgtÓu"rtkqt"tgikuvtcvkqpu"cpf"wug"

of its NEWAYS Marks. 

c. Kp" vjg" cnvgtpcvkxg." kh" vjg" Ò885." Ò46;." cpf" Ó676" Tgikuvtcvkqpu" ctg"

descriptive and allowed to subsist, Petitioner will be damaged and injured because the 

continuance of those registrations infringes on its equal right to use in its business the 

descriptive terms that are the subject of those registrations.   

20. TgurqpfgpvÓu"Tgikuvtcvkqpu"ygtg"itcpvgf"eqpvtct{"vq"vjg"tgswktgogpvu"qh"37"

U.S.C. §§ 1052(d), or in the alternative, contrary to the requirements of 1052(e)(1), and 

therefore should be cancelled. 

WHEREFORE, Petitioner respectfully prays that this petition be sustained and that 

vjg"Ó46;"Tgikuvtcvkqp."vjg"Ó885"Tgikuvtcvkqp."cpf"vjg"Ó676"Tgikuvtcvkqp"dg"ecpegnngf0 
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The required filing fee for the filing of this Petition is submitted herewith.  

DATED this 25th day of April 2013. 
 

Respectfully submitted, 
 
     /Matthew A. Barlow/    
 

John C. Stringham, Reg. No. 40,831 
     Thomas R. Vuksinick 
     Matthew A. Barlow 
     WORKMAN NYDEGGER  

1000 Eagle Gate Tower 
60 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 533-9800 
Facsimile: (801) 328-1707 

     jstringham@wnlaw.com 
tvuksinick@wnlaw.com 
mbarlow@wnlaw.com 

 
ATTORNEYS FOR OPPOSER 

     NEWAYS, INC. 
4099317_1 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing PETITION TO 

CANCEL was served upon Applicant via U.S. Mail and is addressed to the counsel of record 

for Applicant: 

Peter M. Brody 
Nicole Rizzo Smith 

Meera Nair 
ROPES & GRAY LLP 

One Metro Center 
700 12th Street NW, Suite 900 

Washington, DC  20005 
peter.brody@ropesgray.com 
nicole.smith@ropesgray.com 
meera.nair@ropesgray.com 

 
 
 Dated this 25th day of April, 2013. 

 
 
  
 

    /Matthew A. Barlow/                  . 
    

 


