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I. Preliminary Statement 

“In PTO administrative proceedings, as in court litigation, the issue of laches is 

hardly ever so clear that it can be disposed of on summary judgment.”1
 

 —Professor Thomas McCarthy  

 Three highly factual issues prevent the Board from finding the existence of laches on 

summary judgment. First, Cequent’s delay in filing its Cancellation is excused under the doctrine 

of progressive encroachment. Cequent sells trailer parts, including winches. Respondent initially 

sold only winches that were mounted on off-road vehicles for “self-recovery,” which did not 

overly concern Cequent. But unbeknownst to Cequent, Respondent later expanded that product 

line to include trailer winches. This Cancellation was filed within a matter of months, not years, 

after Cequent discovered that Respondent had encroached on Cequent’s product line.  

 Second, it is debatable whether Cequent’s delay prejudices Respondent. For example, 

Respondent states that that its winches are not sold directly to consumers, but to professional 

buyers who then recommend a brand and model to the ultimate consumers. The statement 

suggests that it would be a simple matter for these buyers to recommend Respondent’s same 

winches under a new brand without affecting Respondent’s sales volume. Assuming 

Respondent’s statement is true, the buyer could simply explain at the point of sale that 

Respondent’s winches were formally known under another name but are otherwise the same.  

 Third, the Board does not apply the defense of laches where confusion between the parties’ 

marks is inevitable. Here, the parties marks are substantially similar, they are both now used on 

trailer parts, and Respondent has testified that a couple of times every year even his existing 

customers confuse Respondent and Cequent. Thus, the probability of confusion is in fact higher 

than the level of “inevitable” which is necessary to legally preclude the application of laches. 

Confusion is actually occurring.

                                                
16 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition §31:37 (4th ed. 2014). 
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II.  Statement of Facts 

A. Petitioner, Cequent Performance Products, Inc. and the BULLDOG Registration. 

 Petitioner, Cequent Performance Products, is the industry’s largest manufacturer of original 

equipment and aftermarket towing and trailer accessory products. Ex. A Walstrom Decl. ¶2. 

Cequent’s products include vehicle-specific trailer hitches, electric trailer brake controls, trailer 

breakaway systems, fifth-wheel hitches, gooseneck hitches and couplers, trailer weight 

distribution systems, cargo management systems, custom designed and standard electrical 

harnesses, and trailer jacks. Ex. A Walstrom Decl. ¶3. Cequent also manufactures some of 

finest trailer winches in the industry, which it offers under the brand FULTON. Ex. B Walstrom 

Dep. pp 8-9. 

 Cequent uses its mark BULLDOG in conjunction with jacks, couplers, gooseneck couplers, 

hitch balls, and related accessories such as locks. Ex. A Walstrom Decl. ¶4. Cequent acquired 

the BULLDOG brand in 2004, shortly after it acquired Fulton winches. Ex. B Walstrom Dep. p 

18. The BULLDOG brand has been used continually since at least as early as 1932. (Doc. 1 

Complaint Ex. A); Ex. B Walstrom Dep. p 21. The BULLDOG mark appears by itself, but often 

appears with the image of a bulldog. Ex. A Walstrom Decl. ¶5. 

 

 Prior to the distribution of the products into commerce, a label bearing the BULLDOG mark, 

usually with the image of a bulldog, is affixed to the product identifying Cequent as the source of 

the item. Ex. A Walstrom Decl. ¶6. The products are then typically contained in a box or clear 
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clamshell packaging with the BULLDOG mark. Ex. A Walstrom Decl. ¶7. The mark is further 

used on Cequent Performance Products’s catalogs, advertisements, displayed at trade shows, 

and on an internet website, where Cequent promotes it jack and hitch products under the 

BULLDOG brand. Ex. A Walstrom Decl. ¶8.  

 Cequent sells annually over 40 million dollars in trailer accessory parts under the BULLDOG 

brand. Ex. B Walstrom Dep. pp 15-16. The sales are supported by advertising expenditures of 

about 200 thousand dollars per year. Ex. B Walstrom Dep. p 32. Distributors selling BULLDOG 

parts also provide their own advertising. Ex. B Walstrom Dep. p 33. Cequent annually 

distributes about 60,000 master catalogs to promote its products to customers. Ex. A Walstrom 

Decl. ¶9. These catalogs are sent to existing and prospective customers and are available to 

anyone that requests them. Ex. A Walstrom Decl. ¶10. Cequent’s master catalog can further be 

downloaded from Cequent Performance Products’s website. Ex. A Walstrom Decl. ¶11. Cequent 

advertises the mark in trade magazines; trade shows, and in its electronic newsletters to its 

customers. Ex. B Walstrom Dep. pp 33, 46. Through Cequent’s continuous and widespread use 

of the BULLDOG mark, consumers have come to associate the BULLDOG mark on truck and 

trailer parts with Cequent Performance Products’s high quality trailer accessory products. 

 Cequent sells its trailer accessory products under the BULLDOG mark to trailer builders, 

agricultural equipment builders, and industrial equipment builders. Ex. B Walstrom Dep. pp 13-

14. These sales are either direct or through a distributor. Ex. B Walstrom Dep. p 27. Cequent’s 

distributors also sell Cequent’s products to the aftermarket such as a trailer repair shop or a 

trailer dealer that requires or resells spare parts. Ex. B Walstrom Dep. p 27. Overall, about 60% 

to 70% of Cequent’s sales are for trailer applications. Ex. B Walstrom Dep. p 15. 

 Cequent’s federal registration for the mark BULLDOG issued under Registration No. 

2,394,523 on October 17, 2000 for use on “manually-operated jacks for land vehicles, and parts 

therefore” in International Class 8 and “trailer hitch balls and trailer hitch couplers, having a 

detachment rating value of 30,000 pounds or less, for use with land vehicles, and parts 
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therefore” in International Class 12. (Doc. 1 Complaint Ex. A) Cequent made timely filings of the 

Section 8 and 15 affidavits for the BULLDOG Registration and it is now incontestable pursuant 

to 15 USC §1065. 

 The above facts are not contested. 

B. Respondent, Bulldog Winch, and the BULLDOG WINCH Registration 

Respondent, Bulldog Winch, has been selling winches, under the mark BULLDOG WINCH, 

allegedly since August of 2006. (Doc. 1 Complaint Ex. C) 

Respondent filed an intent-to-use trademark application on August 29, 2006 for the mark 

BULLDOG WINCH plus design as shown below: 

 

The registration issued June 24, 2008 under Reg. No. 3,455,827 for “winches” in Class 7. (Doc. 

1 Complaint Ex. C) As can be seen, a dominant component of the registered mark is the term 

“bulldog.” 

 Respondent initially sold “self-recovery”2 winches for jeeps, trucks, and all-terrain vehicles. 

Ex. C Horn Dep. pp 9, 31-32, 38; Ex. D 2007 catalog, Ex. E 2008 catalog. Today, Respondent 

also sells winches as a trailer part. Ex. I Wiles Decl. ¶2 and Ex. J. Bulldog Winch affixes a label 

that bears the BULLDOG WINCH mark to each winch in order to identify the source of goods. 

See Exs. D and E. The winches offered under the BULLDOG WINCH mark are promoted and 

                                                
2“It means if I have a vehicle that I want to drive out in a rural location, maybe,…unkept roads or 

off-roading, if I get stuck, I want to be able to get myself out, so self-recovery.” Ex. Horn Dep. p 9. 
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sold through dealers, catalogs, and an internet web site. Ex. C Horn Dep. pp 31-32, 34, 38-41; 

Exs. D-H; and Ex. I Wiles Decl. ¶2 and Ex. J. 

III.  Argument 

A. Laches 

 Respondent has moved for summary judgment on the affirmative defense of laches. In order 

to prevail, “respondent is required to establish that there was undue or unreasonable delay by 

petitioner in asserting its rights, and prejudice to respondent resulting from the delay.” Jansen 

Enters. Inc. v. Rind, 85 USPQ2d 1104, 1110 (TTAB 2007).  

B. Respondent Cannot Meet Its Heavy Burden. 

 Summary judgment is a pre-trial device to dispose of cases in which there is no genuine 

issue of material fact. Fed.R.Civ.P. 56(c). It is not intended as a procedure to decide the issues 

in avoidance of a full trial or to authorize the Board to weigh evidence in advance of its being 

presented. Lloyd’s Food Products, Inc. v. Eli’s, Inc., 987 F.2d 766, 766, 25 USPQ2d 2027, 2029 

(Fed.Cir. 1993). A material fact is one that may affect the decision, whereby the finding of that 

fact is relevant and necessary to the proceedings. Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 248 (1986). A genuine dispute is shown to exist if sufficient evidence is presented such 

that a reasonable fact finder could decide the question in favor of the non-moving party. Id. The 

evidence submitted by the non-movant, in opposition to a motion for summary judgment, “is to 

be believed, and all justifiable inferences are to be drawn in [its] favor.” Id. at 255.  

C. There Is A Material Issue Of Fact As To Whether Cequent Has An Adequate Excuse For 

Its Delay In Filing The Cancellation.   

 A petitioner must be shown to have had actual knowledge or constructive notice of a 

registrant’s trademark use to establish a date of notice from which a delay for purposes of 

laches can be measured. Contrary to Respondent’s argument that Cequent had constructive 

notice of Respondent’s “registration” when its underlying application was published for 
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opposition, (Doc. 6 p 6), publication of a mark in the Official Gazette does not provide 

constructive notice. The Board has ruled that, in the absence of actual notice prior to the close 

of the opposition period, the date of registration is the operating date for calculating laches. 

Teledyne Techs., Inc. v. Western Skyways, Inc., 78 USPQ2d 1203, 1210 (TTAB 2006), aff’d 

unpublished op., 208 Fed.Appx. 886 (Fed.Cir. Dec. 6, 2006). The operating date of 

Respondent’s motion is no earlier than the registration of date of Respondent’s mark, June 24, 

2008. 

 This case, however, involves extenuating circumstances that significantly impact the equities 

in considering laches, namely, Respondent expanded its product offerings from winches that 

are designed for the “self-recovery” of off-road vehicles to include winches that are designed as 

a trailer part. Cequent promptly filed its petition to cancel upon discovering the expanded 

product line. Thus, even if the Board finds undue delay, and prejudice to Respondent resulting 

from the delay, the Board cannot determine that Respondent has established the defense of 

laches until it examines whether Cequent has an adequate excuse for the delay. A.C, Aukerman 

Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020, 1033, 22 USPQ2d 1321, 1329 (Fed.Cir. 1992). 

 Cequent is justified in its delay to file its Cancellation proceeding because it filed its petition 

within only a few months of discovering that Respondent began offering winches as a trailer 

part. Cequent’s Vice President and General Manager of its Trailer Products Division states: 

When I first became aware of Bulldog Winch in 2008, it was selling self-recovery 

winches for trucks and off-road vehicles. It was several years later, when Bulldog Winch 

was selling winches as an accessory for trailers, that I realized that its BULLDOG 

WINCH brand might be confused with Cequent’s BULLDOG brand for trailer 

accessories. And I only discovered that Bulldog Winch was selling winches for trailers 

just a few months before I had our attorney file the cancellation proceeding. Ex. A 

Walstrom Decl. ¶12. 

 Mr. Walstrom’s statements are supported by Respondent’s product catalogs. Respondent’s 
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initial product offerings consisted of self-recovery winches for jeeps, trucks, and all-terrain 

vehicles. Ex. C Horn Dep. pp 9, 31-32, 38; Ex. D 2007 catalog, and Ex. E 2008 catalog. 

Respondent offered one model of a trailer winch from 2009 to 2012. Ex. C Horn Dep. pp 39-41, 

Exs. F, G, and H; respectively ’09, ’11, and ’12 catalog excerpts. And, today, has increased its 

product line in this market by offering four models of trailer winches. Ex. I Wiles Decl. ¶2, Ex. J.  

 Cequent’s delay is excused under the doctrine of “progressive encroachment.” Under the 

doctrine of progressive encroachment, a trademark owner is not forced by the rule of laches to 

take legal action until the likelihood of confusion presents a significant danger. Jansen Enters., 

85 USPQ2d at 1116. The Board writes, “[t]he defense of laches is not determined by adherence 

to rigid legal rules; rather, we analyze laches by a consideration of specific facts and balancing 

of the respective interests and equities of the parties, as well as of the general public.” Jansen 

Enters., 85 USPQ at 1117. 

 Respondent’s motion for summary judgment must be denied. There are material issues of 

fact as to whether Cequent’s delay in filing its Cancellation should be excused. Cequent had no 

reason to take legal action against Respondent until Cequent discovered that Respondent was 

selling winches under the BULLDOG WINCH mark as trailer accessories. Mr. Walstrom 

statements and Respondent’s sales catalogs reasonably suggest that Cequent did not discover 

that expansion until early 2013, just months before its Cancellation was filed. To the extent that 

Respondent argues otherwise, the issue has to be resolved at trial. 

D. There is a material issue of fact as to whether Respondent is Prejudiced by Petitioner’s 

Delay in filing the Cancellation. 

 Prejudice to the registrant as a result of petitioner’s delay in filing the petition is an essential 

part of the laches defense. As the Federal Circuit has observed: “Mere delay in asserting 

trademark related rights does not necessarily result in changed conditions sufficient to support 

the defense of laches. There must be some detriment to the delay.” Bridgestone/Firestone 

Research, Inc. v. Automobile Club De L’Quest De La France, 245 F.3d 1359, 1362, 58 USPQ2d 
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1460, 1463 (Fed.Cir. 2001).  

 Respondent offers the Board several items that allegedly suggest that Cequent’s delay is 

detrimental to Respondent’s business. (Doc. 6 pp 9-11) Many, however, have countervailing 

facts, which make it disputable as to whether they support the existence of any prejudice: 

(1) Respondent states that it spent about $50K for a booth at the SEMA shows in 2006-2008. 

But Respondent’s registration did not issue until June 24, 2008, (Doc. 1 Complaint, Ex. C), 

which means Respondent would have attended these shows anyway, regardless of whether 

Cequent had filed its Cancellation earlier.  

(2) Respondent states that it has been in the directory of the Performance Warehouse 

Association since 2008. But that directory is sent to Respondent’s distributors, not to the people 

who actually purchase, install, or use Respondent’s winches, Ex. C Horn Dep. pp 42-44, which 

means the directory does little to enhance the goodwill of Respondent’s mark.  

(3) Respondent states that it pays a 5% sales commission on all its Bulldog Winch products. 

But sales commissions are a common way to compensate sales people, Ex. A Walstrom Decl. 

¶13, which means Respondent would have paid these commissions anyway regardless of 

whether Cequent had filed its Cancellation earlier. 

(4) Respondent states that it sponsors 12-15 racing teams that put its mark on their cars. But, 

“Its not like NASCAR. It’s usually smaller…smaller businesses, smaller race teams.” Ex. C Horn 

Dep. p 18. The mark is a decal, each team only has one car, and no money is involved because 

Respondent only gives them product in exchange for displaying the decal. Ex. C Horn Dep. pp 

17-20. 

(5) Respondent states it has increased its winch product line five-fold. But Respondent also 

sales private-branded winches, Ex. C Horn Dep. pp 12-14, as well as products under the 

BRONC mark, Ex. C Horn Dep. p 28, making it unclear if the five-fold increase is the BULLDOG 

WINCH brand. Only cross-examination would appear to resolve the issue. 

(6) Respondent states his business has grown to have 2 full-time employees and 2 part-time 
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employees. This does not agree with Respondent’s sworn testimony. Respondent’s owner 

testified that he has 2 two contract employees and 2 part-time employees. Ex. C Horn Dep. p 8. 

There is no way of telling how much the contract or part-time employees work or what work they 

perform. For example, it is quite possible their work relates to the private bands that 

Respondent sells, which do not bear the BULLDOG WINCH mark. Ex. C Horn Dep. pp 12-14. 

Only cross-examination would appear to resolve the issue. 

(7) Respondent states it has increased the size of the single facility that houses the business. 

But this too could relate to increased sales of private-labeled product or BRONC brand 

products, Ex. C Horn Dep. pp 12-14, 28, not to the BULLDOG WINCH brand. Only cross-

examination would appear to resolve the issue. 

 Independent facts further suggest Respondent is not prejudiced by Cequent’s delay in filing 

its Cancellation. One, Respondent readily admits the BULLDOG WINCH brand is so new the 

jobbers (small shops) that install them do not yet have any BULLDOG WINCH exterior signage. 

Ex. C Horn Dep. pp 33-34. Two, Respondent only has one geographic location, not multiple. Id. 

p 8. Three, Respondent sells other brands of winches. Id. p 12. Four, most of Respondent’s 

advertising is done by its distributors, not the Respondent. Id. p 14-15, 20. Five, Respondent 

does not advertise in newspapers or magazines. Id. p 19. Six, Respondent has another 

established brand under which it could sell its winches. Id. p 28. And Seven,  

Respondent’s winches are not sold directly to consumers, but instead to professional 

buyers that work for automotive aftermarket wholesalers (who sell to dealers) or dealers. 

Usually, dealer salespeople assist the ultimate consumer of Respondent’s winches with 

his/her purchase, including recommending the winch brand and model to purchase ... 

(Doc. 6 or 7, Ex. 1, Horn Decl. ¶7, filed in support of Respondent’s motion.)  

Mr. Horn’s statement suggests that it would be a very simple matter for Respondent’s dealers to 

recommend Respondent’s same winches under a new name to end users, without affecting 

Respondent’s sales volume.  
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 As a result, Respondent’s motion for summary judgment must be denied. There are 

conflicting facts as to whether Cequent’s delay in filing the Cancellation actually prejudices 

Respondent. The issue has to be resolved at trial.  

E. There Is A Material Issue Of Fact As To Whether Confusion Between The Parties’ Marks 

Is Inevitable. 

 The Board does not apply the defense of laches where the competing marks are closely 

similar and used on closely related goods. “[E]ven though proven, laches will not prevent 

cancellation of a registration where the marks and goods or services of the parties are 

substantially similar and it is determined that confusion is inevitable.” Turner v. Hops Grill & Bar, 

Inc., 52 USPQ2d 1310, 1313 (TTAB 1999); and Ultra-White Co., Inc. v. Johnson Chemical 

Industries, Inc., 465 F.2d 891, 894-5 175 USPQ 166, 167 (CCPA 1972). “This is so because 

any injury to respondent caused by petitioner’s delay is outweighed by the public’s interest in 

preventing confusion in the marketplace.” Turner 52 USPQ2d at 1313. “But to determine 

whether confusion is inevitable, we must use the multifactor analysis3 required by E.I.DuPont 

DeNemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563, 567 (CCPA 1973).” Turner 52 

USPQ2d at 1313. 

                                                
3
 The DuPont factors are: the (1) similarity of the marks;(2) similarity of the good and services on 

which the marks are in use; (3) similarity of established and likely-to-be-established trade 

channels; (4) conditions under which purchasers are made; (5) fame of the prior mark; (6) 

similar marks in use on similar goods; (7) actual confusion; (8) length of time of concurrent use 

without evidence of actual confusion;(9) variety of goods on which the marks are used; (10) any 

market interface between applicant and owner of prior marks; (11) extent to which applicant has 

right to exclude others; (12) extent of potential confusion; (13) any other established fact 

probative of effect of use.  
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1. First DuPont Factor: BULLDOG WINCH is substantially similar to BULLDOG, both 

with and without the bulldog design. 

 Respondent does not deny that the parties’ marks are substantially similar. (Doc. 6 p 17) 

Respondent’s BULLDOG WINCH mark contains the entirety of Cequent’s BULLDOG mark as a 

primary element. BULLDOG is the first word and creates the first visual and mental impression 

of Respondent’s mark. Any customer seeing both parties’ marks on trailer accessories would 

naturally think that there is a relationship between them. 

 Cequent’s registered trademark consists of the word mark BULLDOG, alone. Word marks 

registered in typed form are “strong” and may be used in any format or stylization because 

registrant’s rights reside in the term rather than in any particular depiction of the term. In re 

Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991). In fact, Cequent is free to use the same 

stylized lettering depicted in Bulldog Winch’s registration. 

The Board must further determine the similarity between Cequent’s BULLDOG and Design 

mark with Respondent’s BULLDOG WINCH and Design mark. In determining the similarity or 

dissimilarity between two marks, the marks must be examined in their entireties in terms of 

appearance, sound, and connotation. See Den-Mat Corp. v. Block Drug Co., Inc., 895 F.2d 

1421, 17 USPQ2d 1318, 1319 (Fed.Cir. 1990). Nevertheless, one feature of a mark may be 

recognized as more significant in creating a commercial impression. Greater weight is given to 

that dominant feature in determining whether there is a likelihood of confusion. In re National 

Data Corp., 753 F.2d 1056, 1058, 224 USPQ 749, 751 (Fed.Cir. 1985). 

 The most dominant portion of the BULLDOG WINCH mark is the term “bulldog.” It is the first 

term that is impressed upon consumers when viewing the BULLDOG WINCH mark. The 

presence in Respondent’s mark of the generic, disclaimed word WINCH does not distinguish 

the marks. Purchasers are likely to view that word as identifying Respondent’s goods 

themselves, rather than in any trademark sense as a means of distinguishing between different 
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sources of BULLDOG products.  

 The remaining portion of the BULLDOG WINCH mark consists of the design element. When 

a mark consists of a word portion and a design portion, the word portion is more likely to be 

impressed upon a purchaser’s memory and to be used in calling for the goods or services. In re 

Appetito Provisions Co. Inc., 3 USPQ2d 1553, 1554 (TTAB 1987). Consumers use words to 

remember marks and to call for the associated goods or services; they tend to forget simple 

designs. In re Decombe, 9 USPQ2d 1812, 1814 (TTAB 1988). The stylization of the words and 

the accompanying design depicted in the BULLDOG WINCH mark are therefore insignificant 

differences in view of the fact that purchasers are unlikely to recall these simple distinctions. For 

these reasons, greater weight must be given to the most dominant and significant feature of the 

marks, i.e., the identical term BULLDOG, in determining likelihood of confusion. Be that as it 

may, both Cequent and Bulldog Winch incorporate the image of a bulldog in their respective use 

of the mark making it even less unlikely that Bulldog Winch’s design obviates the similarity of 

the marks. 

A reasonable fact finder could thusly decide that Respondent’s registered mark is 

substantially similar to Cequent’s BULLDOG Mark. Given that all reasonable inferences have to 

be drawn in favor of Cequent, TBMP §528.01, the Board must find that this factor suggests that 

confusion between the parties marks is inevitable and Respondent’s motion for summary 

judgment should be denied. To the extent Respondent argues otherwise, there is a material 

issue of fact for trial.  

2. Second DuPont Factor: The parties’ goods are substantially similar. 
 

Cequent turns next to the second Du Pont factor, i.e., the similarity or dissimilarity of the 

parties’ respective goods. It is not necessary that these respective goods be identical or even 

competitive in order to support a finding of likelihood of confusion. Rather, it is sufficient that the 

goods are related in some manner, or that the circumstances surrounding their marketing are 

such, that they would be likely to be encountered by the same persons in situations that would 
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give rise, because of the marks used thereon, to a mistaken belief that they originate from or are 

in some way associated with the same source or that there is an association or connection 

between the sources of the respective goods. In re Martin’s Famous Pastry Shoppe, Inc., 748 

F.2d 1565, 1567, 223 USPQ 1289, 1290 (Fed.Cir. 1984); Melville Corp., 18 USPQ2d at 1388. 

Moreover, the greater the degree of similarity between the Respondent’s mark and the 

Petitioner’s mark, the lesser degree of similarity between the parties’ goods that is required to 

support a finding of likelihood of confusion. In re Shell Oil, Co., 992 F.2d 1204, 1207, 26 

USPQ2d 1687, 1689 (Fed.Cir. 1993); In re Concordia Int’l Forwarding Corp., 222 USPQ 355, 

356 (TTAB 1983).  

 BULLDOG and BULLDOG WINCH are both used on trailer parts. The identification of goods 

in Cequent’s Registration No. 2394523, of the mark BULLDOG in typed form, includes 

“manually operated jacks for land vehicles” and “trailer hitch balls and trailer hitch couplers…for 

use with land vehicles.” Cequent is the market leader in heavy duty jacks and couplers which it 

offers under the brand BULLDOG and which are commonly used on trailers. Ex. A Walstrom 

Decl. ¶14. Respondent’s goods are identified in its registration as “Winches.” Respondent uses 

BULLDOG WINCH on winches that are mounted on off-road vehicles and trailers. (Doc. 6 or 7 

Ex. 1 ¶6 Horn Decl., filed with Respondent’s motion) Consumers are likely to mistakenly believe 

that a single party would make both types of vehicle parts, particularly when as here, the 

respective goods may very well be found on the same trailer, Ex. Horn Dep. pp 18-19, and 

Cequent is known to sell winches. Ex. B Walstrom Dep. pp 8-9. 

 The TTAB has generally held that marketing by different parties of different types of 

automotive parts and accessories under the same or similar marks is likely to cause confusion. 

In re Jeep Corp., 222 USPQ 333, 334 (TTAB 1984); see In re Magic Muffler Serv., Inc., 184 

USPQ 125, 126 (TTAB 1974) (holding MAGIC for vehicle parts, namely mufflers, likely to be 

confused with MAGIC for motors for motor vehicles); In re Delbar Prods., Inc., 217 USPQ 859, 

861 (TTAB 1981) (holding ULTRA for outside mounted vehicle mirrors likely to be confused with 
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ULTRA and design for automobile parts, namely pistons and pins, valves, water pumps, oil 

pumps, universal joints, gears, axle shafts, hydraulic brake parts, automatic transmission repair 

kits and parts, engine bearings and jacks); In re Red Daimond Battery Co., 203 USPQ 472, 472-

3 (TTAB 1979) (holding RED DIAMOND for storage batteries likely to be confused with 

DIAMOND for pneumatic rubber automobile and vehicle tires); In re Trelleborgs Gummifabriks 

Aktiebolag, 189 USPQ 106, 107-8 (TTAB 1975) (holding T and design for, inter alia, hoses, 

namely rubber hoses and inner tubes for tires and pneumatic, semisolid and solid tires likely to 

be confused with T and design for, inter alia, motor oil, oil additives and fuel additives); In re 

Uniroyal, Inc., 177 USPQ 29, 30-31 (TTAB 1973)(holding KODIAK for vehicle tires likely to be 

confused with KODIAK and design for antifreeze and KODIAK for automobile heaters); In re 

Mkt. Tire Co. of Md., Inc., 171 USPQ 636, 636 (TTAB 1971) (holding ADMIRAL for vehicle tires 

likely to be confused with ADMIRAL for radiator antifreeze); AP Parts Corp. v. Auto. Prods. 

Associated, 156 USPQ 254, 255 (TTAB 1967)(holding AP for clutches, brakes, steering joints, 

tie-rod joints, and suspension joints for land vehicles, aircraft or watercraft likely to be confused 

with AP for mufflers for explosive engines); Monarch Mufflers, Inc. v. Goerlick’s Inc., 148 USPQ 

20, 21 (TTAB 1965) (holding MONARCH for brake linings for automotive use likely to be 

confused with MONARCH for exhaust mufflers for motor vehicles); Sieberling Rubber Co. v. 

Gen. Battery & Ceramic Corp., 167 USPQ 766, 766-7 (TTAB 1964) (holding HOLIDAY for 

storage batteries likely to be confused with HOLIDAY for pneumatic rubber tires and automobile 

floor mats). 

The specific connection between winches and jacks at issue here is further supported by 

evidence submitted as Exhibit K. The exhibit contains a sampling of live registrations showing 

multiple third parties selling both “winches” in class 7 and jacks in class 8 under the same mark. 

This is probative evidence that purchasers are likely to assume a source connection between 

winches and jacks which are sold under the same or similar marks. See In re Kysela Pere et 

Fils, Ltd. 98 USPQ2d 1261, 1266 (TTAB); and In re Mucky Duck Mustard Co., Inc., 6 USPQ2d 



FILED UNDER SEAL 

 19 

1467, 1467-8 (TTAB 1988). The following table summarizes the relevant information. 

registration mark owner description 

4,451,804 ITOW Joint Resources “winches” cl. 7,  
“manually operated jacks” cl. 8 
 

4,150,605 SHORELINE 
MARINE 

Maurice Sporting Goods “boat trailer winches” cl. 7; 
 “non-hydraulic jacks” cl. 8 
 

2,579,009 LIFTMASTER Chicago Jack Services “winches” cl. 7;  
“manually controlled jacks in cl. 8 
 

4,317,555 BIG RED Ji Jun “powered winches” in cl. 7; 
“hand jacks” in cl. 8 
 

4,114,568 LOADGUARD Lift Turn Move Ltd. “winches” in cl. 7; 
“manual lifting jacks” in cl. 8 

Respondent’s brief fails to address the fact that both parties’ products are trailer 

accessories. Rather, Respondent makes the simplistic statement that it uses BULLDOG WINCH 

on winches; that Cequent uses BULLDOG on “various trailer accessories,” and that Cequent 

has never used BULLDOG on winches. (Doc. 6 p 14) But that is not the test. The test is whether 

the products are used on closely related goods in a manner where the public would inevitably 

have the mistaken belief they originate from the same source. Turner 52 USPQ2d at 1313. 

In view of the undisputable evidence that both parties’ marks are found on trailer 

accessories, a reasonable fact finder could decide that the parties’ products are substantially 

similar. Given that all reasonable inferences have to be drawn in favor of Cequent, TBMP 

§528.01, the Board must find that this factor suggests that confusion between the parties marks 

is inevitable and Respondent’s motion for summary judgment should be denied. Only a trial 

would appear to resolve the controversy. 

3. Third Du Pont Factor: The parties’ goods are sold in similar channels of trade. 

 “ ‘[i]n the absence of specific limitations...’ the [Board] assumes use of the mark will include 

‘all normal and usual channels of trade and distribution.’ “Den-Mat Corp. 895 F.2d at 1421, 17 

USPQ2d at 1321 (quoting SquirtCo v. Tomy Corp., 697 F.2d 1038, 1042-43, 218 USPQ 390, 

395 (Fed.Cir. 1983)); Jockey Int’l Inc. v. Butler, 3 USPQ2d 1607, 1610 (TTAB 1987). Neither 
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Cequent’s BULLDOG Registration, nor the BULLDOG WINCH Registration, contains any 

limitations as to channels of trade and distribution (Doc. 1 Petition, Exs. A and C); thus, for 

purposes of this Cancellation, the Board should assume that the parties’ goods move in all the 

usual channels of trade for such goods.  

However, even if the Board considers the parties’ channels of trade in the present 

commercial context, they overlap significantly. See Century 21 Real Estate Corp. v. Century Life 

of Am., 970 F.2d 874, 877, 23 USPQ2d 1698, 1701 (Fed.Cir. 1992) (“An opposer does not have 

the burden of showing sales of an infringing product by a specific [channel of trade]. Rather to 

invoke this DuPont factor, an opposer must show the sale of an infringing product in a [channel 

of trade] in general, i.e., in similar trade channels.”)  

For instance, both Cequent and Respondent advertise their products via the Internet. 

Cequent advertises and promotes its BULLDOG brand trailer products by posting its catalogs 

on the company’s Web site. Ex. A Walstrom Decl. ¶¶8-11. On Cequent’s Web site, the 

BULLDOG mark is prominently displayed. Ex. A Walstrom Decl. ¶8. BULLDOG WINCH also 

advertises its winches via its own Internet Web site. Ex. I Wiles Decl. ¶2, Ex. J. The term 

BULLDOG WINCH is displayed throughout the Bulldog Winch’s Web site. Id. 

Both Cequent and Bulldog Winch advertise their products through catalogs. Ex. A Walstrom 

Decl. ¶¶8-11; Ex. C Horn Dep. pp 31-32, 34, 38-41; Exs. D-H. In both parties’ catalogs, the term 

BULLDOG is displayed throughout the catalog. Both parties participate also participate in trade 

shows, Ex. B Walstrom Dep. p 46 and Ex. C Horn Dep. p 23, where their marks are displayed in 

connection with their respective trailer accessories. Moreover, both Cequent’s BULLDOG brand 

of products and Respondent’s BULLDOG WINCH brand of products are offered by at least one 

common Distributor. Ex. B Walstrom Dep. pp 30-31; and Ex. C Horn Dep. pp 15-16.  

 Based on the lack of limitation in the parties’ respective identification of goods, and the 

above-described evidence, a reasonable fact finder could decide that the parties’ products are 

sold in similar channels of trade. Given that all reasonable inferences have to be drawn in favor 
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of Cequent, TBMP §528.01, the Board must find that this factor suggests that confusion 

between the parties marks is inevitable and Respondent’s motion for summary judgment should 

be denied. Only a trial would appear to resolve the controversy. 

 4. Seventh DuPont Factor: There has been actual confusion.  

Respondent argues that there is no actual confusion between the parties and that the actual 

confusion Respondent experienced was de minimis. (Doc. 6 or 7 pp 3, 12, 13, 15, 17) 

Respondent’s arguments are not supported by the facts. 

Respondent admits that a couple of times every year, even his existing customers associate 

Respondent with Cequent. Respondent testified as follows: 

Q. Have you every received phone calls from someone thinking you were—your business 

was associated with my client? 

A. On a very infrequent basis. I might get a phone call asking for a price and availability on 

a part number, and I would say to that person on the phone, who was typically either 

with our WD [warehouse distributor] or jobber, maybe they would ask me for a price and 

availability on a part number and I would say. “Those aren’t good part numbers,”” and 

through some internet research we found out they were from the Cequent Bulldog 

program, and I would refer them to Cequent with the number that was on the website. 

*  *  *  *  * 

Q. So just telephone calls? 

A. That’s my memory. Once or twice a year. 

*  *  *  *  * 

Q. Typically, who are these – you say these are jobbers calling you? 

A. No. I would say primarily they’re my warehouse distributor customers. Usually their order 

desk or sales desk. 

Q. Are they end users, then? 

A. No. 
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Q. I don’t understand. Who are – oh, they are the distributors, your own distributors? 

A. My own customers would call me. It’s usually a simple human error where they get a 

part number and they need a price and availability, they’d call me in error.  

Ex. C, Horn Dep. pp 37-38. 

Since Bulldog Winch has started to supply its own winches to the trailer market, Cequent 

has also experienced actual confusion with Respondent. The most recent of which occurred on 

February 26th of this year at the National Association of Trailer Manufacturers Convention in Las 

Vegas. One of Cequent’s employees was approached by two employees of Frisen Trailers. The 

gentlemen began discussing the products that each company offered, and the gentlemen from 

Frisen Trailers stated that they thought Cequent manufactured the winch sold under 

Respondent’s Bulldog Winch mark. Ex. A, Walstrom Decl. ¶15. The statement is admissible 

under Fed.R.Evid. 803(3), the state of mind exception to otherwise inadmissible hearsay.  

The Federal Circuit has been unambiguous on the value of actual confusion. “A showing of 

actual confusion would of course be highly probative, if not conclusive, of a high likelihood of 

confusion. The opposite is not true, however. The lack of evidence of actual confusion carries 

little weight.” In re Majestic Distilling Co., 315 F.3d 1311, 1317; 65 USPQ2d 1201, 1205 

(Fed.Cir. 2003).  

It view of Respondent’s testimony and Mr. Walstrom’s declaration, a reasonable fact finder 

could decide that the public has actually been confused by the simultaneous use of the parties’ 

marks in the marketplace. Given that all reasonable inferences have to be drawn in favor of 

Cequent, TBMP §528.01, the Board must find that this factor suggests that confusion between 

the parties marks is inevitable and Respondent’s motion for summary judgment should be 

denied. To the extent Respondent argues otherwise, there is an issue of fact for trial.  
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V. Conclusion 

 Respondent’s motion for summary judgment must be denied. There are material issues of 

fact as to whether Respondent can successfully establish the affirmative defense of laches. 

  Respectfully submitted, 
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