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1    IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

2    BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

3    In the matter of Trademark Registration No. 4220686
 Mark: GIOVANNI'S ALOHA FOODS

4    Registration Date:  October 9, 2012
 

5    In the matter of Trademark Registration No. 4224400
 Mark: GIOVANNI'S SCAMPI MARINADE

6    Registration Date:  October 16, 2012
 

7    In the matter of Trademark Registration No. 4232569
 Mark: GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK

8    Registration Date:  October 30, 2012
 

9    In the matter of Trademark Registration No. 4248595
 Mark: GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE

10    Registration Date:  November 27, 2012

11    LUCKYU ENTERPRISES, INC.,   ) CANCELLATION NO.

12    Petitioner,     )   92057023

13    vs.                    )

14    JOHN "GIOVANNI" ARAGONA,    )

15    Registrant.     ) 

16    ____________________________)

17    DEPOSITION OF TROY EDWIN NITSCHE,

18    Taken on behalf of Registrant John "Giovanni" Aragona at 

19    the Offices of Ralph Rosenberg Court Reporters, Inc., 

20    2460 American Savings Bank, 1001 Bishop Street, 

21    Honolulu, Hawaii  96813, commencing at 12:24 p.m., on 

22    December 3rd, 2014, pursuant to Notice. 

23    BEFORE:   PATRICIA ANN CAMPBELL, CSR 108

24    Certified Shorthand Reporter   

25    State of Hawaii            
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1    APPEARANCES:

2    

3    For Registrant John "Giovanni" Aragona:

4    JAMIE N. PITTS, ESQ.

5    The Law Office of Jamie N. Pitts, Esq.

6    887 West Marietta Street, Northwest 

7    Unit M 105

8    Atlanta, Georgia  30318

9    (941) 893-7751

10    jamienpitts@jnplawfirm.com

11    

12    For Petitioner LuckyU Enterprises, Inc.:

13    JENNIFER FRASER, ESQ.

14    DANIEL MULLARKEY, ESQ.

15    Novak Druce Connolly Bove & Quigg LLP

16    1875 I Street, NW

17    Eleventh Floor

18    Washington, DC  20006

19    202-756-4356

20    jennifer.fraser@novakdruce.com

21    daniel.mullarkey@novakdruce.com      

22    

23    

24    

25    
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1    I N D E X

2    

3    

4    

5    EXAMINATION BY: PAGE

6    Ms. Pitts                            6

7    

8    

9    

10    

11    

12    

13    

14    

15    EXHIBITS FOR IDENTIFICATION

16    NO. DESCRIPTION PAGE

17    1      Amended Notice of Deposition         8

18    2      Petition for Cancellation            8

19    3      Amendment to Asset Purchase         14

20    Agreement

21    4      License Agreement                    9 

22    5      Limited Liability Company           18

23    Operating Agreement

24    6      State LLC Filing GAS                16

25    7      State LLC Filing GAF                39
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1    EXHIBITS FOR IDENTIFICATION

2    NO. DESCRIPTION PAGE

3    8      Photo of Hot Sauce Bottle from      23

4    website and article

5    9      Photos of Marinade Bottle from      85

6    website and article; Label from

7    Lucky U

8    10      Photos of shirts                    85

9    11      Photos of sign and trucks           85

10    12      Giosauces.com website screen shots  25

11    13      Family Foods website                34

12    14      Letter from Saccoccio               42

13    15a     Giovanni's Original White Shrimp    45

14    Truck

15    15b     Giovanni's Aloha Shrimp             45

16    15c     Giovanni's Original Scampi Sauce    45

17    15d     Giovanni's Original Hot Sauce       45

18    16a     Giovanni's Original White Shrimp    62

19    Truck

20    16b     Giovanni's Shrimp Truck             62

21    17      (not marked)

22    18      (not marked)

23    19      Petitioner's response to            66

24    Registrant's first set of

25    interrogatories
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1    EXHIBITS FOR IDENTIFICATION

2    NO. DESCRIPTION PAGE

3    20      Petitioner's response to            66

4    Registrant's first request for

5    production of documents

6    21      Petitioner's response to            66

7    Registrant's first request for

8    admissions

9    22      Document                            65

10     

11    

12    

13    

14    

15    

16    

17    

18    

19    

20    

21    

22    

23    

24    

25    
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1    TROY EDWIN NITSCHE,

2    called on behalf of Registrant John "Giovanni" Aragona, 

3    was first duly sworn to tell the truth, the whole truth, 

4    and nothing but the truth, and testified as follows:

5    MS. FRASER:  Counselor, before we get 

6    started, I think it would be a good idea to do 

7    introductions on the record, and on behalf of Petitioner 

8    Luckyu, this is Jennifer Fraser attending with the 

9    witness in Hawaii, and co-counsel Dan Mullarkey is 

10    attending by telephone in Washington DC.  

11    MS. PITTS:  All right, and this is Jamie 

12    Pitts on behalf of Respondent John Giovanni Aragona, and 

13    I am attending from Atlanta on telephone.  

14    MS. FRASER:  And at this point, I would 

15    like to designate the entire transcript trade secret 

16    commercially sensitive as I anticipate we will be 

17    discussing sensitive business matters.  

18    MS. PITTS:  All right, are you ready to 

19    start?  

20    MS. FRASER:  Yes.

21    EXAMINATION 

22    BY MS. PITTS:

23    Q.   Okay, good morning, Mr. Nitsche.  

24    A.   Good morning.  

25    Q.   As you know, we are here for your testimony 
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1    deposition before the Trademark Trial and Appeal Board 

2    for the proceeding between you and John Giovanni Aragona 

3    regarding the registration of four trademarks.  I am 

4    going to ask you a series of questions regarding this 

5    matter.  Please listen to my questions carefully.  If 

6    you do not understand the questions, please let me know, 

7    and I will be happy to rephrase or repeat as necessary.  

8    The court reporter is here to take down 

9    everything that you say, but she can only transcribe 

10    what you say verbally, so if you could please give a 

11    verbal answer rather than shake your head or nod, that 

12    will help ensure that she takes down your testimony 

13    perfectly.  If at any point today during the deposition 

14    you need to take a break, please let me know, and we can 

15    take a break.  

16    I would like to remind you that your testimony 

17    is under oath, so we request that you answer fully and 

18    truthfully.  Is there anything to prevent you from 

19    testifying truthfully and accurately today?  

20    A.   No.  

21    MS. PITTS:  We would like to go ahead and 

22    designate the transcript, sorry, we have already done 

23    that.  

24    Q.   (By Ms. Pitts)  All right, Mr. Nitsche, please 

25    tell us your full name and business address.  
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1    A.   My name is Troy Edwin Nitsche, and my business 

2    address is 56-505 Kamehameha Highway, Kahuku, Hawaii 

3    96731.  

4    Q.   Okay, can we take out Exhibit 1 please?  

5    (Deposition Exhibit 1 was marked for

6    identification.)

7    Q.   (By Ms. Pitts)  Exhibit 1 is the amended 

8    Petitioner's notice of testimony deposition of Troy 

9    Nitsche.  Are you appearing here today pursuant to this 

10    deposition notice?  

11    A.   Yes.  

12    Q.   All right, now, I would like to introduce 

13    Exhibit 2.  

14    (Deposition Exhibit 2 was marked for

15    identification.)

16    Q.   (By Ms. Pitts)  Okay, this is the petition for 

17    cancellation.  Prior to your purchasing or prior to 

18    entering into the asset purchase agreement at Appendix A 

19    of this exhibit, do you know whether Respondent had 

20    already begun using the term Giovanni's Aloha Shrimp?  

21    MS. FRASER:  Objection, form.  

22    A.   And does the manner matter?  What do you mean 

23    when you say he had begun using it?  

24    Q.   (By Ms. Pitts)  In connection with the sale of 

25    shrimp at his business.  
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1    A.   Yes, I know he called his business at the time 

2    Giovanni's Aloha Shrimp, or at least that's what they 

3    referred to it between themselves.  

4    Q.   Okay, and do you -- what were the 

5    What was sold at this business?  

6    MS. FRASER:  Objection, form.  

7    A.   It's primarily, primarily plate lunch, plate 

8    lunch style lunches.  

9    Q.   (By Ms. Pitts)  Okay, and if you can look at 

10    petition paragraph number thirteen?  Now, the pictures 

11    that are depicted below there, the first one on the 

12    left, the sign, was that -- was a similar --  

13    MS. PITTS:  You know what, I need a break.  

14    I need another break.  I'm sorry.  I got all 

15    disorganized during the last deposition.  Can I have 

16    about five minutes, please?  

17    MS. FRASER:  Okay.  

18    (Recess taken 12:32 p.m. to 12:36 p.m.)  

19    MS. PITTS:  Okay, thank you.  I would like 

20    to skip ahead.  We discussed the APA during our last 

21    deposition.  I would like to introduce Deposition 

22    Exhibit 4, please. 

23    (Deposition Exhibit 4 was marked for

24    identification.)

25    Q.   (By Ms. Pitts)  All right, Mr. Nitsche, are you 

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 10
 
 

1    familiar with this document?  

2    A.   I am still looking through it.  

3    Q.   Take your time.

4    A.   Yeah, I believe so.  

5    Q.   Okay, and can you explain to me what was -- this 

6    looks like to me -- what exactly this license agreement 

7    was meant to do?  

8    MS. FRASER:  Objection, form, calls for a 

9    legal conclusion. 

10    MS. PITTS:  I will rephrase.  

11    Q.   (By Ms. Pitts)  What is your belief, why was 

12    this document necessary?  

13    MS. FRASER:  Objection, form, foundation, 

14    calls for a legal conclusion.  

15    Q.   (By Ms. Pitts)  Just an opinion.  

16    A.   Yeah, I'm still -- I'm still going over it.  I 

17    haven't -- I haven't looked over it, I haven't seen this 

18    in a while, really looked through it.  

19    This is our -- this is our lease, basically, our 

20    lease agreement with the management company that was 

21    responsible for the property in Kahuku that we leased to 

22    put the business -- to run the business on, to operate 

23    the business on.  This is our agreement with Kahuku 

24    Village Association that is basically -- without going 

25    through the whole thing, I think it's basically so we 
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1    can be -- Nitsche Enterprises could be put on the lease 

2    or could continue or have a lease in place with KVA so 

3    we that could operate Giovanni's Aloha Shrimp after, 

4    after the purchase.  

5    Q.   All right, if you can look at the first 

6    paragraph, the parties to the agreement were Kahuku 

7    Village Association, which I believe is the landowner, 

8    correct?  

9    MS. FRASER:  Objection, form.  

10    A.   Management company for the landowner.  

11    Q.   (By Ms. Pitts)  Okay, and John Aragona and 

12    Nitsche Enterprises dba Giovanni's Aloha Shrimp, can you 

13    explain why John Aragona was still included in this 

14    document after the asset purchase agreement was signed?  

15    MS. FRASER:  Objection foundation, calls 

16    for a legal conclusion.  

17    A.   I believe if I remember correctly, I mean, I 

18    believe the reason was because KVA didn't know me.  They 

19    didn't know me from Adam.  They had an ongoing 

20    relationship with John for a few years.  I would imagine 

21    that he paid his rent on -- you know, paid his rent on 

22    time, and KVA didn't know if -- if they wanted to let go 

23    of the lease, or they wanted to keep John -- they wanted 

24    to keep someone that they knew on the hook, basically, 

25    is what that was for, I think.  
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1    Q.   All right, so if you can turn back to Exhibit 

2    Number 2, and look at the asset purchase agreement 

3    again?  

4    A.   Okay.  

5    Q.   Sorry about all the documents.  

6    A.   No, I'm used to it.  

7    Q.   You should see I have them laid out in a circle 

8    all around me right now.  

9    Okay, so page two of the asset purchase 

10    agreement, section one is entitled asset purchase and 

11    assignment of lease.  

12    A.   I'm sorry?  Oh, paragraph one, I'm sorry.  

13    Q.   Yes, page two, paragraph one.  

14    A.   Got it.  

15    Q.   Okay, can you explain to me what you think --  

16    Okay, assignment of the lease that's mentioned 

17    in this paragraph, did you ever complete that?  

18    MS. FRASER:  Objection, form.  

19    Q.   (By Ms. Pitts)  Was the lease ever assigned, to 

20    your knowledge?  

21    MS. FRASER:  Objection, legal conclusion?  

22    A.   Yeah, I'm a little fuzzy on the actual legal, 

23    the legal terms, but I mean, I was put on the lease, I 

24    did pay rent to KVA, and so in that sense, I mean, we 

25    did -- I did have a valid lease with KVA, and that's 
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1    kind of what -- what we were going for there.  I didn't 

2    want to buy a business and then suddenly have nowhere 

3    to, you know, locate it.  I wanted to make sure that the 

4    lease that KVA had with John and Connie, you know, that 

5    we would -- I could transfer that or I could assume that 

6    lease and maintain that location as -- for the business.  

7    Q.   Okay.  

8    A.   So to my knowledge, yeah, that happened.  

9    Q.   Okay.  So that paragraph, in your opinion, that 

10    paragraph of the asset purchase agreement is why it is 

11    -- how is it connected to the license agreement at 

12    Exhibit 4?  

13    MS. FRASER:  Objection, form, legal 

14    conclusion.   

15    A.   I think so.  

16    Q.   (By Ms. Pitts)  Okay.  Did you and John try to 

17    get KVA to do a full transfer of the lease over to just 

18    your name?  

19    A.   If I remember correctly, we asked about it in 

20    the beginning, but sometimes lease holders don't like to 

21    -- you know, they weren't -- they weren't amenable to 

22    giving up, you know, someone that they had a 

23    relationship with already, I guess.  They weren't ready 

24    to bet on a completely unknown entity, so it was like 

25    maybe they wanted to give it a little trial period.  
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1    Q.   So he required John Aragona to stay on the same 

2    lease agreement?  

3    MS. FRASER:  Objection, form, foundation.  

4    A.   I believe KVA did initially, yes.  

5    Q.   (By Ms. Pitts)  Okay.  

6    A.   Or they just didn't want to take him off.  

7    Q.   Okay.  

8    A.   Because they -- you know, they didn't know my, 

9    you know, credit, I guess, or, you know, what they were 

10    -- they didn't know me. 

11    Q.   All right, and then if we could turn to Exhibit 

12    Number 2?  

13    MS. FRASER:  Counselor, are you referring 

14    to the petition for cancellation?  

15    MS. PITTS:  I'm sorry, 3, the amendment to 

16    the asset purchase agreement.  

17    MS. FRASER:  So we will need to mark that 

18    one.

19    (Deposition Exhibit 3 was marked for

20    identification.)

21    Q.   (By Ms. Pitts)  Okay, so this is the first 

22    amendment of the asset purchase agreement dated November 

23    7th, 1997, and, Troy, are you familiar with this 

24    document?  

25    A.   Only as a -- only recently during these 
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1    proceedings have I seen this document, do I remember 

2    seeing this document.  

3    Q.   Okay.  Can you look at the second paragraph 

4    under witnesses where it says whereas seller and buyer 

5    lessee agree to amend the agreement to change seller's 

6    contingency as designated under paragraph three A, 

7    stating in pertinent part that seller's leases must be 

8    assigned to buyer.  

9    A.   I'm sorry, what paragraph was that?  Landlord's 

10    consent?  

11    Q.   Look at the second whereas.  

12    A.   Okay.  

13    Q.   And then the sentence that follows that, seller 

14    and buyer lessee agree to amend.  

15    A.   Okay.  

16    Q.   What is your understanding, can you explain your 

17    understanding of this paragraph?  

18    MS. FRASER:  Objection, form, legal 

19    conclusion.  

20    A.   I don't know where this document came from or 

21    who drew it up or really anything about it.  I can read 

22    to you what it says if you like.  I don't know what I am 

23    supposed to . . .  

24    Q.   (By Ms. Pitts)  All right.  

25    A.   I don't know where this document came from is 
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1    what I am saying.  

2    Q.   Okay.  Is it possible that this document was 

3    necessary because of the landlord not agreeing to assign 

4    the lease over to you --  

5    MS. FRASER:  Objection.  

6    Q.   (By Ms. Pitts)  -- as required by the asset 

7    purchase agreement?  

8    MS. FRASER:  Sorry.  Objection, form, calls 

9    for speculation, foundation.  

10    A.   Yeah, I don't know.  

11    Q.   (By Ms. Pitts)  Okay, if we can turn to Exhibit 

12    6 now?  

13    (Deposition Exhibit 6 was marked for

14    identification.)

15    Q.   (By Ms. Pitts)  Mr. Nitsche, was it your 

16    understanding that the effect of the asset purchase 

17    agreement was to transfer to you the rent of the 

18    business known as Giovanni's Aloha Shrimp?  

19    MS. FRASER:  Objection, form, legal 

20    conclusion.  

21    A.   Yes.  

22    Q.   (By Ms. Pitts)  Okay, and that agreement, when 

23    was the asset purchase agreement executed?  

24    A.   Let me check the exact date, I guess.  11-24-97.  

25    Q.   Okay, and if you look back at Exhibit 6 now, 
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1    articles of organization for a limited liability 

2    company, have you ever seen this document?  

3    A.   No.  

4    Q.   Okay.  Were you aware of this document?  

5    A.   No.  

6    MS. FRASER:  Objection, form.  

7    Q.   (By Ms. Pitts)  Okay, do you have any idea why 

8    another company named Giovanni's Aloha Shrimp, LLC, 

9    would have been formed in 1998 and with the owners 

10    listed as John Aragona and James Goodrich?  

11    MS. FRASER:  Objection, form, foundation.  

12    A.   Well, I would speculate that this was the 

13    precursor to Giovanni's Aloha Foods, and that this was 

14    the entity that they wanted to form to handle the 

15    bottling of the sauces.  Like I say, that's strictly 

16    speculation.  I believe -- well, I can't say for any 

17    certainty, but, you know, based on the members of the 

18    company, I would say that this -- that this entity at 

19    some point would have been changed to Giovanni's Aloha 

20    Foods, but I don't know that for sure.  I have never 

21    seen this document before, and like I said, I am unaware 

22    of it.  

23    Q.   (By Ms. Pitts)  Okay.  So does your Exhibit 6 

24    have two pages or four?  

25    A.   Mine has two.  
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1    Q.   Okay, it is missing the second, the second page.  

2    I will come back to that after the next break and fax it 

3    over, and we will mark it as 6 A, and that will be the 

4    Giovanni's Aloha Foods, LLC, articles of organization 

5    that was filed on the same day.  I'm sorry about that.  

6    I don't know how it wasn't included in the documents 

7    that I sent over this morning.  Sorry.  

8    So if we can go back to Number 5, Exhibit 5?

9    (Deposition Exhibit 5 was marked for

10    identification.)

11    Q.   (By Ms. Pitts)  Okay, and are you familiar with 

12    this document?  

13    MS. FRASER:  Objection, form.  

14    A.   It looks to be the LLC member agreement for 

15    Giovanni's Aloha Foods.  

16    Q.   (By Ms. Pitts)  Okay, and at the point that you 

17    entered into this business, was it an ongoing business 

18    operation?  

19    MS. FRASER:  Objection, form.  

20    A.   I'm sorry, what did you mean, what do you mean 

21    by ongoing?  We continued it after --  

22    Q.   (By Ms. Pitts)  The Giovanni's Aloha Foods --  

23    A.   Yes.  

24    Q.   -- business operations, what sort of business 

25    operation was it at that point when you entered into 
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1    this limited liability company member agreement?  

2    A.   If I remember, I think it -- I don't even think 

3    we had a real business address at this point.  I mean, 

4    we weren't even really doing business anywhere at this 

5    point.  If I recollect correctly, John and Connie were 

6    still making the sauces out of their home, and they 

7    needed the additional capital to rent out a space and 

8    buy equipment and start it, you know, as an actual 

9    professional business, and I think this was the 

10    beginning of that.  I think after we signed this 

11    agreement and I came on as a partner, that's when we 

12    went to, you know, buy the -- get the warehouse space 

13    and purchase the equipment and try to automatic the 

14    sauce making business.  

15    Q.   All right, when you entered into the agreement, 

16    was the business already using the name Giovanni's Aloha 

17    Foods?  

18    MS. FRASER:  Objection, form.  

19    A.   You know, I'm really not sure.  

20    Q.   (By Ms. Pitts)  Okay, what was the business 

21    selling at that point before you entered into this 

22    agreement?  

23    A.   I mean, I know what they were selling to me.  I 

24    know that they were selling, you know, the gallons of 

25    Giovanni's scampi sauce, what we referred to as 
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1    Giovanni's scampi sauce, the sauce that we used to 

2    marinate the shrimp at the truck.  Also, the hot and 

3    spicy, I believe.  

4    Q.   And do you know if they were selling to any 

5    other people besides yourself?  

6    A.   I don't know.  

7    Q.   What made you decide to invest in this company?  

8    A.   Couple things.  One was we needed a better 

9    production method for the sauce so I would, you know, 

10    have a more reliable source for sauces, and also I 

11    thought it would be a -- I thought it would be a 

12    profitable venture.  I thought we could bottle the 

13    sauces and sell them, sell them at the truck, sell them 

14    over the Internet, sell them at supermarkets, sell them 

15    all over.  

16    Q.   All right.  What was your role at this company 

17    after entering into the agreement?  

18    A.   Well, we did a little bit of everything.  I 

19    mean, mostly, I provided the capital up front, but, you 

20    know, it was -- I was down there a lot, everything from 

21    setting up the warehouse or helping, you know, helping 

22    to set up the warehouse and the production line, the 

23    equipment, trying to get the equipment to work.  

24    Computer, computer related, internet related things as 

25    far as setting up, helping set up the web site and our 
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1    ordering system, and I kind of -- I wasn't just a silent 

2    -- you know, I wasn't just a silent partner.  We were 

3    all pretty hands on in the beginning.  

4    Q.   Okay.  Was there ever any discussion about using 

5    any other trade names or names of sauces other than the 

6    ones that were already Giovanni's Scampi Marinade and 

7    Giovanni's original hot sauce?  

8    MS. FRASER:  Objection, form.  

9    MS. PITTS:  Sorry, let me rephrase.  

10    Q.   (By Ms. Pitts)  Did the members of this LLC ever 

11    have any discussions related to brands outside -- 

12    MS. FRASER:  Did -- sorry.  

13    Q.   (By Ms. Pitts)  -- to any brands, to any brand 

14    name for any product other than the ones that were 

15    already in use when you entered into the company?  

16    MS. FRASER:  Objection, form.  

17    A.   I'm not sure if it was after John left the 

18    bottling company, but, I mean, we did have other people 

19    approach us wanting us to bottle their sauces, like we 

20    were a co-packing company, which, you know, honestly, we 

21    really didn't know what we were doing as far as that 

22    goes, but we tried, and we did have -- someone wanted us 

23    to bottle their lilikoi, their lilikoi jam and other 

24    lilikoi products.  

25    Q.   (By Ms. Pitts)  How do you spell that?  
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1    A.   Lilikoi, L I L I K O I, I believe.  I don't 

2    know, I don't remember what the name of their -- what 

3    their company was or what their organization was, and we 

4    never ended up doing it because we didn't -- we didn't 

5    know how.  But, yeah, I mean, we did have visions of 

6    bottling, you know, other people's products.  

7    Q.   Okay.  Who were the distributors that you were 

8    working with?  

9    A.   Oh, boy.  I think one of them was called Snacks 

10    and something.  Snacks and Things I think was one of 

11    them, if I'm not mistaken.  We worked with a few, you 

12    know, different supermarkets.  I don't remember.  Like 

13    Times I think was one.  I know we were in the military 

14    PX's for a time.  

15    Q.   All right, and let's see.  Have you ever heard 

16    of Family Foods.  

17    A.   Family Foods?  Might ring a bell, yeah, yeah, 

18    that sounds familiar. 

19    Q.   Family Foods Hawaii?  

20    A.   Yes, could be.  

21    Q.   Or just Family Foods International is another 

22    name they go by.  

23    A.   Yes, the name sounds familiar.  

24    Q.   Do you remember them ever approaching you for 

25    any sort of contractual relationship?  
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1    A.   Not specifically, I don't remember exactly 

2    offhand.  

3    Q.   All right, if we could turn to Exhibit 8, 

4    please? 

5    (Deposition Exhibit 8 was marked for

6    identification.)

7    Q.   (By Ms. Pitts)  I'm sorry.  Earlier when I said 

8    there two pages were missing from Exhibit 6, it is 

9    actually Exhibit 7, but I will come back to that in a 

10    minute.  

11    Okay, do the photos in Exhibit 8 look familiar 

12    to you?  

13    MS. FRASER:  Objection, form.  

14    A.   Actually, no, I don't remember this label being 

15    on the -- I mean, I see it's a bottle.  I see where it 

16    says it's a bottle of Giovanni's Hot and Spicy Sauce or, 

17    yeah, just looks like Hot and Spicy, but I don't 

18    remember Giovanni's Aloha Foods ever using this, this 

19    label.  

20    Q.   (By Ms. Pitts)  Okay.  

21    A.   So, yeah, I guess the answer would be, no, it 

22    doesn't really look familiar.  

23    Q.   Okay, do you see on the bottom of the first 

24    picture the date that's marked there?  

25    A.   It says '98.  
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1    Q.   Right, 5-9-98, so this was prior to the time of 

2    the limited liability company agreement.  All right, so 

3    the second photo, it's an internet archive Way Back 

4    Machine screen shot that's saved.  This came from the 

5    Giovanni's Sauces dot com, and it was the way the web 

6    site looked on June 10th, 2002.  Do you remember selling 

7    hot sauces through this web site?  

8    MS. FRASER:  Objection, form.  

9    A.   I don't, no.  

10    Q.   (By Ms. Pitts)  Okay.  So how were the bottled 

11    sauces sold?  

12    A.   When?  

13    Q.   Through the company after you entered into the 

14    company agreement and throughout your --  

15    When you first started working with this 

16    company, Giovanni's Aloha Foods, how were the sauces 

17    being sold?  

18    MS. FRASER:  Objection, form.  

19    A.   Over my time there, we sold the sauces at the 

20    shrimp truck, we sold them in supermarkets, we sold them 

21    on the Internet.  

22    Q.   (By Ms. Pitts)  And your sales on the Internet, 

23    what was or what domain name was used for Internet 

24    sales?  

25    A.   Oh, I honestly don't remember.  I don't -- I 
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1    don't look at this and think that this was our main -- I 

2    don't even -- I don't -- this -- honestly, I think you 

3    said this was June 10th, 2002, am I reading that right?  

4    Q.   Well, which is one of the dates that it was 

5    archived, but it starts back to 1999.  If we can 

6    introduce Exhibit Number 12?  

7    (Deposition Exhibit 12 was marked for

8    identification.)

9    Q.   (By Ms. Pitts)  Okay, so this exhibit is a 

10    series of --  

11    MS. FRASER:  Counselor, have these 

12    documents been produced in connection with this case?  

13    MS. PITTS:  Yes, they have.  

14    MS. FRASER:  Exhibits 8 and 12?  

15    MS. PITTS:  Yes, ma'am.  

16    MS. FRASER:  I do not see any document 

17    numbers on them.  

18    MS. PITTS:  I know you don't.  

19    MS. FRASER:  Do you know the document 

20    numbers?  

21    MS. PITTS:  Off the top of my head, no, but 

22    I can provide them to you.  

23    MS. FRASER:  Okay, thank you.  

24    Q.   (By Ms. Pitts)  All right, so Exhibit 12, this 

25    is a screen shot from the way Giovanni's Sauces dot com 
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1    has looked throughout history.  Does the first page look 

2    familiar to you at all?  

3    MS. FRASER:  Objection, form, foundation.  

4    A.   You know, I wasn't responsible for the web site 

5    design itself.  Mostly, I just looked on the ordering 

6    sheets that came in, so I guess the answer would be, no, 

7    not really, I mean, I don't -- I don't specifically 

8    remember this as being our web site.  

9    Q.   (By Ms. Pitts)  Okay, so you never have been, 

10    during the time frame of, you know, 1999 or so to 2001, 

11    you never visited Gio Sauces dot com?  

12    MS. FRASER:  Objection, form.  

13    A.   I don't -- I don't -- I don't think so.  I would 

14    just go down to the bottling company and pull up the -- 

15    you know, I think the term was miwa or something like 

16    that, but it was just an ordering, you know, to track 

17    the orders that were coming in so we could arrange for 

18    shipping and everything, but I didn't -- I never went on 

19    the home page or anything like that.  

20    Q.   (By Ms. Pitts)  Okay.  All right, if you could 

21    just look through the pages there to see if anything 

22    rings a bell?  

23    A.   What was I looking for?  

24    Q.   If anything had looked familiar to you.  

25    Specifically --  

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 27
 
 

1    MS. FRASER:  Objection, form.  

2    Q.   (By Ms. Pitts)  Specifically, the pictures, the 

3    pictures of the products that were being sold on the web 

4    site, those start on page, the pages are not numbered 

5    right, but the first page is one of two.  At the bottom 

6    it would be 9-15-2004, 3:30 p.m.  

7    MS. FRASER:  I'm sorry, Counselor.  What's 

8    the question?  

9    Q.   (By Ms. Pitts)  The question is the top picture 

10    on that page, have you ever come into contact with a 

11    bottle at the bottling plant of hot sauce that looks 

12    like the one in the picture?  

13    MS. FRASER:  Objection, form.  

14    A.   I guess the short answer to that is I'm not 

15    sure.  It's not the label that I -- when I -- when I 

16    think of the label, I think of the label that we did 

17    that was blue with the gold, gold ribbon on it.  This 

18    may have been a previous label that we used, but it's 

19    one that hasn't -- it hasn't stuck in my memory.  

20    Q.   (By Ms. Pitts)  Right, I know what label you are 

21    referring to.  Okay, and what about the bottom picture 

22    there of the scampi sauce, have you ever seen --  

23    A.   Same thing, really.  I mean, I know we went 

24    through a phase it had a white label on it.  I remember 

25    it as having a different design.  I actually remember it 
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1    as having the -- if you flip to the next page, you see 

2    the T-shirt design?  On the T-shirt design, there's one 

3    on the top?  I actually remember the bottle as having -- 

4    having that design on the label, but I -- I could be 

5    wrong.  It was a while ago.  

6    Q.   Okay.  All right, and if you flip to the next 

7    page?  

8    A.   Yes.  

9    Q.   The bottom picture, the Giovanni's shirt?  

10    A.   Right.  

11    Q.   Are you familiar with these T-shirts?  

12    A.   Yeah.  

13    MS. FRASER:  Objection, form.  

14    A.   We designed, you know, we designed that logo.  

15    That was the -- that was the logo for -- that I came up 

16    with for the truck, and we decided to go ahead and sell 

17    them on the web site as well, it seems.  

18    Q.   (By Ms. Pitts)  Okay, so where were the shirts 

19    being sold?  

20    A.   The shirts were being sold at -- at the shrimp 

21    truck, shirts were being sold over the internet, and I 

22    think that's about it.  

23    Q.   Okay.  When you say these things were being sold 

24    over the internet, was there any other web site that you 

25    know of where these products were being sold on line?  

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 29
 
 

1    A.   I don't specifically recall.  

2    Q.   Okay, you said you are familiar with the sales, 

3    the back end, the sales reports that were coming in 

4    through the web site.  The last page of the exhibit, it 

5    lists prices for the product by product.  

6    A.   Okay, I see that.  

7    Q.   Are these accurate with what you recall -- 

8    MS. FRASER:  Objection.  

9    Q.   (By Ms. Pitts)  -- the prices --  

10    MS. FRASER:  Sorry. 

11    (The pending question was read back by the 

12    court reporter as follows:

13    Question:  Are these accurate with what you 

14    recall the prices --)

15    Q.   (By Ms. Pitts)  The products being sold for, the 

16    prices?  

17    MS. FRASER:  Objection, form.  

18    A.   It could be.  There -- there -- we had different 

19    size bottles at different times.  I believe we sold one, 

20    the larger bottles for a different price.  I don't -- I 

21    don't -- 

22    Q.   (By Ms. Pitts)  Okay.  

23    A.   I don't specifically remember the Scampi 

24    Marinade eight ounce bottles being sold for only five 

25    dollars, but it could be.  
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1    Q.   Okay.  If you turn to the third page of this 

2    exhibit and look at the comments that are on that page, 

3    please?  Have you ever seen these comments --  

4    MS. FRASER:  Objection, form.  

5    Q.   (By Ms. Pitts)  -- prior to right now?  

6    A.   Not that I -- not -- I don't remember any of 

7    these specifically, no.  

8    Q.   All right, can you see at the top of this page, 

9    you see a picture of the shrimp truck?  

10    A.   Right.  

11    Q.   Did you have any issue with the bottling company 

12    using photos like this one of the truck?  

13    MS. FRASER:  Objection, form.  

14    A.   I didn't -- I didn't make the decision to use 

15    this photo, but I guess, yeah, I never -- I never 

16    objected, I never objected to it.  I can't say -- it's 

17    hard for me to say because I don't -- I don't -- I don't 

18    have a real good recollection of this, this web page.  

19    Are you saying this was the -- this was the web page to 

20    Gio Sauces?  

21    Q.   (By Ms. Pitts)  Yes.  

22    A.   Okay.  

23    Q.   This was the way that it looked back from 1998 

24    up until 2007.  

25    A.   Yes, well, this was --  
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1    MS. FRASER:  Objection, foundation.  

2    A.   Yeah, I mean, this is -- this is -- this is the 

3    way the shrimp truck looked when John -- when -- when I 

4    bought it, so John could have very well still owned the 

5    shrimp truck at the point that this picture was taken, 

6    so if he wanted to put it on there, that was up to him.  

7    Q.   (By Ms. Pitts)  Okay, all right, so did you 

8    continue operations of this bottling business --  

9    What date did you continue operations of the 

10    business through?  

11    A.   When did the business end, or when did the 

12    bottling company close?  

13    Q.   What was the last approximate date that it was 

14    in full operation?  

15    A.   Oh, I don't know specifically, but I want to say 

16    --  

17    Q.   Approximately.  

18    A.   Yeah, I want to say ballpark, it was probably 

19    around sometime in 2004 when we stopped operation of the 

20    bottling company.  

21    Q.   Okay, and from 2001 to 2004, you were still 

22    selling sauces on line?  Were you still selling sauces 

23    on line?  

24    MS. FRASER:  Objection, form.  

25    A.   Yes, yes, we were still selling sauces on line.  
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1    Q.   (By Ms. Pitts)  Okay, and what was your role in 

2    those sales?  

3    A.   A little less at that point.  I was -- we had 

4    brought George after -- after John and Connie left, we 

5    brought George in to do the daily operations and 

6    management, and he was a little more computer savvy than 

7    I was, so he mostly -- mostly took over the, you know, 

8    management operation of it at that point.  

9    Q.   Okay, George, what's his last name?  

10    A.   A M O R I M.  

11    MS. PITTS:  Counsel, did you include him on 

12    your list of people with knowledge in the pretrial 

13    disclosures or in the initial disclosures?  

14    MS. FRASER:  I'm sorry, Counsel, what are 

15    you asking?  

16    MS. PITTS:  Was this person George included 

17    in your initial disclosures as somebody who may have 

18    personal knowledge as to the facts in the case?  

19    MS. FRASER:  I don't think he has been set 

20    forth as someone with the most knowledge on certain 

21    issues.  

22    MS. PITTS:  Okay.  Has his name ever come 

23    up before?  

24    MS. FRASER:  Yes, it has.  

25    MS. PITTS:  Okay.  
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1    MS. FRASER:  We are not relying on his 

2    testimony, so.  

3    MS. PITTS:  Okay, you know, if he was the 

4    main one conducting the business at the very end, I may 

5    need to speak to him, and I wasn't aware of his 

6    existence until just now.  

7    MS. FRASER:  His name came up in the 

8    previous deposition.  

9    MS. PITTS:  Okay, all right.  

10    MS. FRASER:  And I think your client might 

11    know if that were the case too.  

12    MS. PITTS:  I didn't know the relevance of 

13    this particular person's testimony until just now.  If 

14    he was the one that was primarily in charge of running 

15    the business, and Troy can not answer, Mr. Nitsche can 

16    not answer some of these questions, we may need to 

17    depose him as well.  

18    MS. FRASER:  Counselor, you did not conduct 

19    any discovery depositions of our side.  That was a 

20    strategic decision you made.  I don't think we need to 

21    get into this right now.  

22    MS. PITTS:  Does that preclude a 

23    testimonial deposition of someone that I just learned 

24    about?  

25    MS. FRASER:  I think we can discuss that 
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1    off line.  

2    MS. PITTS:  Okay.  

3    MS. FRASER:  But I don't think you have a 

4    lot of time left in your testimony period.  

5    MS. PITTS:  Okay.  

6    Q.   (By Ms. Pitts)  Okay, so on and upward, so while 

7    George was operating the business, what, if any, goals 

8    did you maintain during that time frame?  

9    A.   I'm sorry, what did we maintain?  

10    Q.   What roles did you maintain in terms of 

11    operating the business during that time?  

12    MS. FRASER:  Objection, form.  

13    A.   Oh, we would -- we mostly talked about where we 

14    wanted it to go, what we were trying to do with it.  We 

15    -- I was trying to get it into new markets.  You know, 

16    since John was primarily responsible for sales, after he 

17    left, you know, we would have to talk to different 

18    supermarkets, talk to different chains, talk to 

19    different, you know, mediums of distribution and trying 

20    to -- we were just trying to drum up sales, trying to 

21    drum up business.  

22    Q.   (By Ms. Pitts)  Okay, if we can look at, let's 

23    see, Exhibit Number 13.  

24    (Deposition Exhibit 13 was marked for

25    identification.)
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1    Q.   (By Ms. Pitts)  This is a saved screen shot of 

2    the Family Foods web site as it appeared February 5th, 

3    2005.  Troy, I'm sorry, Mr. Nitsche, do you recognize 

4    this web site at all?  

5    MS. FRASER:  Objection, form, foundation.  

6    A.   Not really, no.  

7    Q.   (By Ms. Pitts)  Okay, do you see a mention of 

8    any of your businesses or products on this web page?  

9    A.   I see Giovanni's Sauce here, written here.  

10    Q.   Okay, so did you ever give permission to this 

11    company to link to your web site --  

12    MS. FRASER:  Objection.  

13    Q.   (By Ms. Pitts)  -- Gio Sauces dot com?  

14    MS. FRASER:  Objection, form, legal 

15    conclusion.  

16    A.   I -- this looks like something George would do.  

17    Q.   (By Ms. Pitts)  Okay.  Do you know whether or 

18    not this company was ever selling your sauces?  

19    A.   I -- no.  I mean, until, you know, until you -- 

20    if you tell me this and show it to me and say that they 

21    were selling it, I'll say, okay, well, I guess George, 

22    you know, sells them, but I have no personal knowledge 

23    of, you know, working -- working with them.  

24    Q.   Okay, and I'm sorry, refresh my memory how you 

25    answered this question:  Are you familiar with Family 
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1    Foods Hawaii?  

2    A.   The name --  

3    Q.   Family Food Co?  

4    A.   Yes, I mean, the name sounds familiar, but I 

5    didn't have a real close working relationship with them, 

6    so I -- I -- the -- 

7    Q.   Have you ever visited any of their stores?  

8    A.   I didn't even know they had -- I didn't know 

9    they had stores.  

10    Q.   Okay, all right.  During the time frame that the 

11    bottling company was in operation, were you aware of any 

12    third party infringements of any of Giovanni's Aloha 

13    Foods?  

14    MS. FRASER:  Objection, form, legal 

15    conclusion.  

16    MS. PITTS:  I will rephrase.  

17    Q.   (By Ms. Pitts)  Were you aware of any third 

18    parties that were using the name Giovanni's's Aloha 

19    Foods?  

20    A.   Not to my knowledge, no. 

21    Q.   Okay.  Are you aware of any incidences where the 

22    recipes to these sauces were disclosed to anyone not 

23    working in the company?  

24    MS. FRASER:  Objection, form.  

25    A.   No.  
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1    Q.   (By Ms. Pitts)  Okay, were you aware of any 

2    knock offs --  

3    A.   Oh, yeah.  

4    Q.   -- of your sauces?  

5    A.   Yeah, currently, I am.  I mean, yeah, yeah.  

6    Well, going -- I mean, going back to the last question 

7    -- well, okay, do we want to go back or do I just --  

8    Q.   That's fine.  

9    A.   As far as the disclosing of the recipes go, the 

10    only thing that I can think of is at some point George 

11    may -- we were trying to automate the sauces or, you 

12    know, figure out a way to increase production, so when 

13    you go to a co-packer, or you go to someone who you want 

14    to make the sauces for you, you know, obviously, you 

15    have to tell them what they are going to be putting in 

16    it, so, you know, that may have happened.  I don't have 

17    -- I don't have, you know, direct knowledge of it, but 

18    that might be a possibility.  

19    Q.   Did anything happen to give you a feeling that 

20    it might be going on?  

21    MS. FRASER:  Objection, form.  

22    Q.   (By Ms. Pitts)  Do you have any reason to 

23    believe that this could have been a possibility?  

24    A.   I don't know who -- I don't know with -- I don't 

25    know with who.  
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1    Q.   Okay.  

2    A.   The possibility -- sorry.  

3    Q.   Are you familiar with any knock off products 

4    similar to the Giovanni's Scampi Marinade?  

5    A.   I mean, I know --

6    MS. FRASER:  Objection, form.  

7    A.   I know there's something in stores now called 

8    North Shore, you know, something something North Shore 

9    Scampi Sauce, and I know it's got the same -- the same 

10    label as, you know, or pretty close to the same label as 

11    we used.  

12    I know there was a company, and I don't remember 

13    the name of the company, I don't remember who it was, 

14    but I know there was a person that approached us at some 

15    point and said, hey, we want to -- you know, we want to 

16    try to bottle your sauces, or we want to try to do this 

17    for you, and I know at the time, we said, well, we are 

18    not doing that anymore because the bottling company had 

19    already shut down by that point.  And they said -- we 

20    just didn't contact them back, and I guess they thought 

21    to themselves, well, we will make up our own, you know, 

22    copycat product.  

23    Q.   Right.  

24    A.   So that's --  

25    Q.   Do you remember the name of that company?  
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1    A.   No, I -- no, I don't.  That's why I am saying I 

2    don't know -- I don't know -- offhand, I don't know who 

3    they were.  

4    Q.   And the North Shore Scampi Sauce, who sells 

5    that?  

6    A.   Yeah, I don't -- that's what I'm saying, I don't 

7    really even know.  

8    Q.   Okay, all right.  With either of these, with the 

9    knock off North Shore Scampi Sauce, have you ever tried 

10    to get them to stop intimidating, or not intimidating, 

11    have you ever tried to get them to stop doing what they 

12    are doing in terms of selling a similar product?  

13    A.   No.  

14    Q.   Okay.  

15    MS. FRASER:  Counselor, are we getting 

16    close to a good breaking point soon?  

17    MS. PITTS:  Yes.  I just wanted to go back 

18    to Exhibit 6 now that I know you guys have Exhibit 7 

19    too.  If you could look at both of those exhibits 

20    together, and we need to introduce Number 7.  

21    (Deposition Exhibit 7 was marked for

22    identification.)

23    Q.   (By Ms. Pitts)  Okay, so if you could, Troy, I 

24    know you said that you weren't familiar with Number 6, 

25    Giovanni's Aloha Shrimp, LLC, being formed, look at 
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1    Number 7 now, and Number 7 is Giovanni's Aloha Foods, 

2    LLC, which was formed on the same date.  Were you 

3    familiar with this limited liability company articles of 

4    organization of Giovanni's Aloha Foods, LLC, being 

5    formed?  

6    MS. FRASER:  Objection, form, foundation.  

7    A.   What was the question?  

8    Q.   (By Ms. Pitts)  Have you ever seen this 

9    document, Number 7?  

10    A.   No.  

11    Q.   Okay.  Weren't you aware that you were on the 

12    board of a company named Giovanni's Aloha Foods, LLC?  

13    MS. FRASER:  Objection, form.  

14    A.   Yeah, I mean, I know I was a member of 

15    Giovanni's Aloha Foods, LLC.  

16    Q.   (By Ms. Pitts)  Okay.  Did James Goodrich, who 

17    is listed as the organizer of both, ever discuss forming 

18    these companies with you?  

19    MS. FRASER:  Objection, form.  

20    A.   Not -- not at the -- not at the time -- not as 

21    of the date that these are dated, no.  

22    Q.   (By Ms. Pitts)  Okay.  When did he discuss 

23    these, when did he first discuss Giovanni's Aloha 

24    Shrimp, LLC?  

25    A.   I have never -- I have never -- we have never 
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1    discussed that.  

2    Q.   Okay, all right, and when did he discuss 

3    Giovanni's Aloha Foods, LLC?  

4    MS. FRASER:  Objection, form.  

5    A.   I imagine that it was when they approached me to 

6    become a part of it.  

7    Q.   (By Ms. Pitts)  And did you have any idea of the 

8    existence of the other LLC, Giovanni's Aloha Shrimp, 

9    LLC?  

10    A.   No.  

11    Q.   If you had been told about the existence of 

12    Giovanni's Aloha Shrimp, LLC, owned by John Aragona and 

13    James Goodrich, would you have had a problem with that?  

14    MS. FRASER:  Objection, form.  

15    MS. PITTS:  I will rephrase.  

16    Q.   (By Ms. Pitts)  Do you have a problem with the 

17    fact that a company named Giovanni's Aloha Shrimp was 

18    formed after you purchased Giovanni's Aloha Shrimp from 

19    the Aragonas?  

20    MS. FRASER:  Objection, form, calls for a 

21    legal conclusion.  

22    Q.   (By Ms. Pitts)  Is that --

23    A.   Yeah, I probably would have talked to an 

24    attorney about it.  Like I said, I'm not an attorney.  I 

25    don't -- you know, I don't know exactly what the 
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1    ramifications of it are, but I -- if I knew of its 

2    existence, I -- I probably would have, you know, 

3    questioned someone about it.  

4    Q.   Are you still represented by James Goodrich?  

5    MS. FRASER:  Objection, form.  

6    A.   Sometimes.  

7    MS. PITTS:  Okay, can we go off the record 

8    for just one second, and let's take a break at the same 

9    time?  

10    MS. FRASER:  Can we just take a little 

11    break then?  

12    MS. PITTS:  Yes.  

13    (Recess taken 1:43 p.m. to 2:17 p.m.)  

14    MS. PITTS:  Okay, if we could turn to 

15    Exhibit 14, please?  

16    (Deposition Exhibit 14 was marked for

17    identification.)

18    Q.   (By Ms. Pitts)  Okay, Mr. Nitsche, have you ever 

19    seen this document before?  

20    A.   Yes.  

21    MS. FRASER:  Objection, form.  

22    Q.   (By Ms. Pitts)  And when was the first time you 

23    saw it?  

24    MS. FRASER:  Objection, form.  

25    A.   I believe I received this document in the mail 
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1    probably sometime after it was dated.  

2    Q.   (By Ms. Pitts)  Okay, and after you reviewed it, 

3    what were your thoughts with regard to its contents?  

4    MS. FRASER:  Objection, form.  

5    A.   I guess I was a little perturbed about it, but I 

6    don't -- I don't remember, you know, deciding to take 

7    any action.  

8    Q.   (By Ms. Pitts)  You say you were perturbed about 

9    it.  Exactly what about it perturbed you?  

10    MS. FRASER:  Objection, form.  

11    A.   You know, that after having been out of the 

12    business, you know, so long, that John suddenly decided 

13    that he was going to try to exercise his, you know, 

14    whatever previous rights he thought he had.  

15    Q.   (By Ms. Pitts)  And what rights are you 

16    referring to that he was exercising?  

17    MS. FRASER:  Objection, form.  

18    A.   Well, you know, I guess we were partners in the 

19    -- in the sauce bottling business, and when he left, I 

20    didn't expect him to come back, you know, however many 

21    years later and decide that, you know, he was just going 

22    to do it on his own then.  

23    Q.   (By Ms. Pitts)  In the original asset purchase 

24    agreement, do you remember John reserving the right to 

25    sell bottled sauces?  
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1    MS. FRASER:  Objection, form, legal 

2    conclusion.  

3    A.   Yeah, that was in there, but all of those rights 

4    and contracts were transferred to Giovanni's Aloha 

5    Foods, as far as I understand.  

6    Q.   (By Ms. Pitts)  Was there a contract that 

7    transferred those or that mentions that transfer?  

8    MS. FRASER:  Objection, form, legal 

9    conclusion.  

10    A.   I believe it is in the Giovanni's Aloha Foods, 

11    LLC, member agreement that we all signed.  

12    Q.   (By Ms. Pitts)  Okay, so in your opinion, you 

13    thought that the limited liability member agreement, is 

14    it your opinion that you thought the limited liability 

15    member agreement changed the rights of the original 

16    asset purchase agreement or changed the terms?  

17    MS. FRASER:  Objection, form.  

18    A.   It transferred all the -- it transferred 

19    whatever -- I believe it transferred whatever rights 

20    John had to Giovanni's products, sauces, you know, 

21    whatever, to the bottling company as an entity.  

22    Q.   (By Ms. Pitts)  Okay, so this letter, did you 

23    respond to Exhibit 14?  

24    A.   I don't remember.  I don't think so, but I'm not 

25    -- I don't remember.  
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1    Q.   Okay, and did you seek legal counsel after you 

2    received this letter?  

3    A.   Just -- just Jim Goodrich, I spoke with him 

4    about it.  

5    Q.   Okay, and other than that, did you take any 

6    other actions other than that, other than speaking to 

7    Jim Goodrich?  

8    MS. FRASER:  Objection, form.  

9    A.   No, none that I am aware of.  

10    Q.   (By Ms. Pitts)  Okay, all right, can you please 

11    go to Exhibits 15 A through D?  

12    (Deposition Exhibits 15 A through D were 

13    marked for identification.)

14    Q.   (By Ms. Pitts)  Okay, so let's look at 15 A 

15    first.  Page two is the application, trademark 

16    application that was submitted on 12-18-2010 for the 

17    mark Giovanni's Aloha Shrimp Truck.  

18    MS. FRASER:  Counsel, are you looking at 15 

19    A?  

20    MS. PITTS:  15 A, yes.  

21    MS. FRASER:  Our 15 A --  

22    MS. PITTS:  The first page is a status 

23    copy.  The second page is the trademark application.  

24    MS. FRASER:  It's for Giovanni's Original 

25    White Shrimp Truck?  

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 46
 
 

1    MS. PITTS:  Yes.  

2    A.   Was there a question?  

3    Q.   (By Ms. Pitts)  You can really start with any of 

4    the exhibits, 15 B, 15 C, 15 D, they are basically all 

5    the same thing, just different marks, applications for 

6    different marks.  

7    MS. FRASER:  What is the question?  

8    Q.   (By Ms. Pitts)  I was waiting for you to find 

9    the document.  Have you found it?  

10    A.   Yeah.  

11    Q.   Okay, so you are at 15 A now?  

12    A.   Yes.  

13    Q.   Okay, on page three, you will see a trademark 

14    application for Giovanni's Original White Shrimp Truck.  

15    Are you familiar with this trademark application?  

16    MS. FRASER:  Objection, form.  

17    A.   Yeah, Jim, Jim filled it out.  I don't have a 

18    lot of experience with these applications and whatnot, 

19    so, but, yes, as I understand it, Jim filled this out 

20    and submitted it.  

21    Q.   (By Ms. Pitts)  Did you ask Jim to fill out the 

22    trademark application on your behalf?  

23    MS. FRASER:  Objection.  I would like to 

24    caution the witness not to reveal any attorney client 

25    privileged information to the extent this was done in 
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1    Jim's capacity as your attorney.  

2    Q.   (By Ms. Pitts)  All right, is Gio shrimp at aol 

3    dot com your email address?  

4    A.   It's -- it's an e-mail address we use mostly for 

5    business, business related content things.  

6    Q.   So when did you first become aware of this 

7    trademark application's existence?  

8    MS. FRASER:  Objection, form.  

9    A.   Yeah, I -- I don't really know.  I mean, Jim and 

10    I had talked about, you know, registering, trying to 

11    register these things and properly after so many years, 

12    and, you know, I guess I'm sure he told me probably when 

13    -- when he did it that he was doing it.  

14    Q.   Okay, so did you submit --  

15    Did you pay the fees for the filing?  

16    A.   I would have to go back and check the, you know, 

17    company account records, but if there were fees 

18    associated with it, I would imagine that we would have 

19    paid them.  

20    Q.   Okay, and it says, on the next page, under first 

21    use anywhere date, at least as early as 3-1-1998?  

22    A.   Yes.  

23    Q.   And it has the same date as the first use in 

24    commerce.  Do you agree with these dates, meaning do you 

25    agree with the accuracy of the date of the first use 
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1    anywhere?  

2    MS. FRASER:  Objection, form, calls for a 

3    legal conclusion.  

4    A.   Yeah, I believe those dates to be accurate.  

5    Q.   (By Ms. Pitts)  Okay, and is the 3-1-1998 the 

6    right date that you were actually selling goods under or 

7    providing services under the Giovanni's Original White 

8    Shrimp Truck mark?  

9    MS. FRASER:  Objection, form.  

10    A.   Yes.  

11    Q.   (By Ms. Pitts)  Okay, and on the next page, is 

12    that your signature on the fourth to the last line?  

13    MS. FRASER:  Objection, form.  

14    Q.   (By Ms. Pitts)  Whose signature is on the 

15    signature line under signature information?  

16    MS. FRASER:  Objection, form.  

17    A.   I'm not even finding -- I'm not even seeing 

18    where we're looking.  I am looking for a signature, but 

19    I'm not -- oh, oh, oh, I see, the last block where it 

20    says signature information.  Signature, it says Troy 

21    Nitsche.  

22    Q.   (By Ms. Pitts)  Okay, and signatory's name?  

23    A.   Troy Nitsche.  

24    Q.   And date signed?  

25    A.   12-18-2010.  
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1    Q.   Okay.  Did you, in fact, sign this application?  

2    MS. FRASER:  Objection, form.  

3    A.   Yeah, it would appear so.  

4    Q.   (By Ms. Pitts)  I'm sorry, what?  

5    A.   I said, yes, it would appear so.  

6    Q.   Okay, and can you tell me how you did that, how 

7    you signed the application?  

8    MS. FRASER:  Objection, form.  

9    A.   Yeah, you know, that's why -- that's why I said 

10    I don't actually remember like signing it in pen.  I'm 

11    not sure if this were -- if this was some kind of an 

12    electronic signature, or I don't remember signing it, 

13    signing it in pen or like in person or anything like 

14    that.  So, I mean, I don't -- I don't really know.  

15    Q.   Okay, the date of Exhibit 14, if you could look 

16    back at that, what is the letter dated?  

17    A.   The letter is dated November 30th, 2010.  

18    Q.   And Exhibit 15 A, what was the filing date that 

19    is included on the application of Exhibit 15 A?  

20    A.   Filing date is 12-18-2010.  

21    Q.   Okay.  Did Saccoccio's letter have any effect on 

22    your decision to file this application when you filed 

23    it?  

24    MS. FRASER:  Objection, form.  

25    A.   I don't believe so.  We had talked about it 

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 50
 
 

1    previously.  

2    Q.   (By Ms. Pitts)  All right, now, if you will keep 

3    scrolling down, there's a few blank pages, and then, I'm 

4    sorry, if you can keep turning the pages, and then you 

5    will see an office action dated 8-24-2011.  

6    A.   I'm sorry.  Are we still on Exhibit 15 A?  

7    Q.   Yes.  

8    A.   Okay.  Office, office action, you say?  Let me 

9    see.  

10    Q.   The first page starts with a big gray box, and 

11    it is addressed to you, and it has got several 

12    attachments listed --  

13    MS. FRASER:  Counselor, I am just guessing 

14    that the witness doesn't know what an office action is.  

15    A.   Yeah, I'm not sure where -- I'm not sure where 

16    we are on this.  

17    Q.   (By Ms. Pitts)  Yes, I know.  Could you let me 

18    finish?  

19    MS. FRASER:  I was just trying to help you 

20    out because it is clear that --  

21    MS. PITTS:  Yes, I just want to know if he 

22    received this office action, if he has any knowledge of 

23    it.  

24    MS. FRASER:  Is that a question?  

25    MS. PITTS:  If you would let me ask it.  
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1    MS. FRASER:  Okay, objection, form.  

2    MS. PITTS:  I haven't asked it yet.  

3    MS. FRASER:  Well, you just --  

4    MS. PITTS:  Back to him, has he found it?  

5    Has he looked at it?  

6    A.   No, I'm still -- I'm still -- okay, now, okay I 

7    see -- I see it labeled office action now.  

8    Q.   (By Ms. Pitts)  Okay, perfect.  Have you ever 

9    seen this document before?  

10    MS. FRASER:  Objection, form.  

11    Q.   (By Ms. Pitts)  Before today?  

12    MS. FRASER:  Same objection.  

13    A.   This isn't ringing any bells with me.  It's not 

14    looking familiar.  Without going through and reading it, 

15    I am not really sure what it is, so, I guess, I mean, I 

16    would have to say no.  

17    Q.   (By Ms. Pitts)  Is the address at the top, the 

18    57-120 Lalo Kuilima Way, Apartment 12, was that your 

19    correct address on the date it was sent --  

20    MS. FRASER:  Objection.  

21    Q.   (By Ms. Pitts)  -- 8-24-2011, was that the 

22    correct address you had?  

23    A.   It's an address I had.  It's my prior residence, 

24    it was my prior residence at the time.  I had moved.  

25    Q.   So you were no longer living there on 8-24-2011?  

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 52
 
 

1    A.   Correct.  

2    Q.   Okay, all right, and have you ever gotten an 

3    email from US Patent and Trademark Office?  

4    MS. FRASER:  Objection, form.  

5    A.   Yeah, I mean, I -- I received it.  There was a 

6    few emails through -- through the process from US Patent 

7    and Trademark Office.  I don't recall exactly their 

8    content offhand.  

9    Q.   (By Ms. Pitts)  Okay, all right.  This would 

10    have been sent to you by email.  Do you recall ever 

11    seeing this in your in box --  

12    MS. FRASER:  Objection, form.  

13    Q.   (By Ms. Pitts)  -- a link to this document in 

14    your email?  

15    A.   No --

16    MS. FRASER:  Objection, form.  

17    A.   -- not specifically, and I still don't know -- I 

18    still don't -- I really don't -- without going through 

19    it and reading it and seeing what it is, I still don't 

20    really know what it is.  

21    Q.   (By Ms. Pitts)  If you could, please go ahead 

22    and read through it.  

23    A.   Okay.  

24    Q.   Take your time.  

25    MS. FRASER:  Counselor, just for the sake 
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1    of saving time, this is a legal document.  I don't know 

2    how much spending time reading the document is going to 

3    help in this case, and this is also not a discovery 

4    deposition, this is a testimony deposition, and I am 

5    starting to question the relevance of most of these 

6    questions.  

7    MS. PITTS:  Okay.  Considering that this is 

8    an office action related to the trademark that's at 

9    issue in this case, I believe it is relevant.  

10    MS. FRASER:  Right, but you have asked and 

11    answered him, and he said that he is really not familiar 

12    with it, and he doesn't know what it is, and he is not 

13    an attorney, so.  

14    MS. PITTS:  Well, he said that he wasn't 

15    familiar with it because he hadn't read it, and that's 

16    why I said to take the time to look through it.  

17    A.   I have -- I have never seen this document 

18    before.  

19    Q.   (By Ms. Pitts)  Okay, did anyone else, besides 

20    during this case, make this document known to you before 

21    now?  

22    MS. FRASER:  Objection, form.

23    A.   Not that I am aware of.  

24    Q.   (By Ms. Pitts)  Okay, all right.  So if you 

25    weren't aware, there would have --  
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1    All right.  Were aware that John Aragona had 

2    filed letters of protest against the trademark that were 

3    filed in 2011 and 2010?  

4    MS. FRASER:  Objection, form, calls for a 

5    legal conclusion.  

6    A.   Yeah, I became aware that John filed a protest 

7    to those applications.  

8    Q.   (By Ms. Pitts)  Okay, and did you consider 

9    contesting the assertions of the letter or taking 

10    action, you know, by communicating with John?  

11    MS. FRASER:  Objection, form.  

12    A.   No.  

13    Q.   (By Ms. Pitts)  Okay.  All right, so with this 

14    application, it was ultimately, the next page, it is a 

15    notice of abandonment.  Have you ever seen this 

16    document?  

17    MS. FRASER:  Objection, form.  

18    Q.   (By Ms. Pitts)  It is dated March 21st, 2012.  

19    MS. FRASER:  Objection, form.  

20    A.   No, I don't remember seeing this specific 

21    document.  

22    Q.   (By Ms. Pitts)  All right, so if we could turn 

23    to 15 B?  

24    MS. PITTS:  We can make this quicker, Jen, 

25    if you guys will stipulate that the same questions I 
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1    asked with regards to the application 15 A also apply to 

2    15 C, in other words, he did not file the applications?   

3    MS. FRASER:  Counselor, I won't be in a 

4    position to do that unless we have actually seen the 

5    documents and we have asked the witness.  

6    MS. PITTS:  All right, you just seemed to 

7    be in a rush, so I wanted to give you the option.  

8    Q.   (By Ms. Pitts)  Okay, 15 B is the same three 

9    documents as 15 A, only it is for the Giovanni's Aloha 

10    Shrimp mark.  

11    MS. FRASER:  Counsel, I will object to your 

12    characterization of all the documents as all the same.  

13    MS. PITTS:  Okay, similar type.  

14    Q.   (By Ms. Pitts)  So would you like to go through 

15    one by one?  

16    A.   No, that's fine.  I will -- well, I guess -- I 

17    guess, I mean, the same thing is going to apply to this 

18    one as will apply to 15 A.  

19    Q.   All right, and 15 C is the application for 

20    Giovanni's Original Scampi Sauce.  At the time this 

21    application was filed on January 17th, 2011, were you 

22    selling scampi sauce?  

23    MS. FRASER:  Objection, form.  

24    A.   Not in bottles.  

25    Q.   (By Ms. Pitts)  Okay.  Again do you agree with 
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1    the date, first use anywhere date as early as --  

2    MS. PITTS:  All right, so, Jen, Troy, if 

3    you guys want to skip these same questions about him 

4    agreeing with the dates, him not signing, him not 

5    remembering about signing, or do you want to go through 

6    and answer one by one for each application?  

7    MS. FRASER:  Well, considering your 

8    questions change each time, I don't want to just say 

9    everything is the same.  These are different 

10    applications.  

11    MS. PITTS:  Okay, so we will go one by one 

12    then.  

13    Q.   (By Ms. Pitts)  Okay, 15 B.  

14    MS. FRASER:  I mean, I still don't think 

15    any of this is relevant, but.  

16    A.   I'm sorry, did you say 15 B?  

17    Q.   (By Ms. Pitts)  Yes.  

18    A.   Okay, and, I'm sorry, your question was about 

19    the date, the first use anywhere date?  

20    Q.   Yes, 3-1-1998 is included in the application.  

21    Is that an accurate date of the first use of Giovanni's 

22    Aloha Shrimp?  

23    MS. FRASER:  Objection, form, calls for a 

24    legal conclusion.  

25    A.   Yeah, I mean, it says, you know, at least as 
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1    early as 1998, so I guess when we filed, instead of 

2    trying to go back through and trying to remember 

3    history, we filed a date that we knew was -- you know, 

4    that we knew it was in use, you know, we definitely knew 

5    it was in use by.  

6    Q.   (By Ms. Pitts)  Okay, did you rely on anything 

7    in going back to figure out what that date was?  

8    MS. FRASER:  Objection, form, legal 

9    conclusion.  

10    A.   Yeah, I think we just used the same date.  

11    Didn't we just use the same date as her -- Giovanni's 

12    Original White Shrimp Truck?  I think we just used the 

13    same date.  

14    Q.   (By Ms. Pitts)  Okay.  And again, on the next 

15    page on the signature line, whose signature is that?  

16    A.   Troy Nitsche.  

17    Q.   Signature name?  

18    A.   Troy Nitsche.  

19    Q.   Okay, and date signed?  

20    A.   12-18-2010.  

21    Q.   All right, and did you receive the office 

22    action, if you scroll down past the page that says 

23    Giovanni's Aloha Shrimp --  

24    A.   Okay.  

25    Q.   -- and then there is a blank page --  
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1    A.   Yeah.  

2    Q.   -- and then there's another office action?  

3    A.   Okay.  

4    Q.   Did you ever receive this in the mail or by 

5    email?  

6    A.   Yeah, no, I don't remember, I don't remember 

7    seeing this specific document before now.  

8    document is specific document (.  

9    Q.   Okay, all right, 15 C.  I noticed the dates are 

10    different.  The date on this application is 1-17-2011, 

11    whereas the other ones were filed 12-18-2010.  Is there 

12    a reason that two were filed earlier than the last two?  

13    MS. FRASER:  Objection, form.  

14    A.   I mean, I don't know for sure, I don't remember 

15    for sure, but the only thing that I can think of is that 

16    we wanted to try and do -- the initial ones were to -- 

17    you know, the ones that we thought were most important 

18    with the Giovanni's Aloha Shrimp and Giovanni's Original 

19    White Shrimp Truck because that's the -- you know, 

20    that's the heart of the business, so we wanted to do 

21    them first.  And these other two were just when we 

22    decided that we should go ahead and, you know, register 

23    the sauces as well, but I guess -- I guess this just 

24    came at a later time that we decided to do that.  

25    Q.   (By Ms. Pitts)  So as of the filing date, the 
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1    1-17-2011, were you using Giovanni's Original Scampi 

2    Sauce in any of your business operations?  

3    MS. FRASER:  Objection, form.  

4    A.   I mean, we used the sauce every day at the -- at 

5    the truck.  You know, that's what we used to make our 

6    product, so in that sense, then yes.  

7    Q.   (By Ms. Pitts)  Are the words Giovanni's 

8    Original Scampi Sauce used anywhere in advertising --  

9    A.   Scampi --  

10    Q.   -- or on the goods themselves?  

11    MS. FRASER:  Objection, form.  

12    A.   Scampi is, Original is, but all put together on 

13    -- no.  

14    Q.   (By Ms. Pitts)  Okay, and the next page, first 

15    use anywhere date, at least as early as 3-30-2001.  Is 

16    that an accurate date?  

17    MS. FRASER:  Objection, form.  

18    A.   Again, I think we just picked a date that we 

19    knew the bottling company was in operation, and that it 

20    -- you know, we were sure it was in use, so that's how 

21    we came up with that date, I guess.  

22    Q.   (By Ms. Pitts)  All right, and on the next page, 

23    the signature, is that your signature?  

24    A.   Yes.  

25    Q.   Signature name?  
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1    A.   Troy Nitsche.  

2    Q.   And did you sign this one, or do you remember 

3    signing it?  

4    A.   It's the same as the previous two.  I mean, I'm 

5    not going to -- it's there, so just, you know, I don't 

6    remember it, but, you know, it's there.  I'm not going 

7    to refute it.  

8    Q.   Okay, all right.  And the office action, did you 

9    ever review this one?  

10    MS. FRASER:  Objection, form.  

11    A.   I don't know.  I guess at some point we did 

12    because we are here now, but I -- I don't -- I don't 

13    remember seeing this office action either.  

14    Q.   (By Ms. Pitts)  Okay.  Did Jim Goodrich ever 

15    mention the office action to you?  

16    MS. FRASER:  Objection, form.  And I will 

17    caution the witness not to reveal attorney client 

18    privileged information to the extent that Jim was acting 

19    as an attorney with any of the trademark applications.

20    (Discussion off the record.)  

21    MS. PITTS:  Okay, so what was the last 

22    thing you heard?

23    (The pending question was read back by the 

24    court reporter as follows:

25    Question:  Okay, did Jim Goodrich ever mention 
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1    the office action to you?)

2    THE REPORTER:  Then I have Jennifer's 

3    objection, and that was it.

4    Q.   (By Ms. Pitts)  All right, so if we could go to 

5    Exhibit 15 D.  Did we already go through this one?  

6    A.   D or C?  

7    Q.   D as in dog.  Troy, did you file this 

8    application?  

9    MS. FRASER:  Objection, form.  

10    A.   Yeah, I think Jim filed it on Luckyu's behalf.  

11    Q.   (By Ms. Pitts)  Okay, and the Mark Giovanni's 

12    original hot sauce, the date this was filed, 1-17-2011, 

13    were you selling Giovanni's Original Hot Sauce?  

14    MS. FRASER:  Objection, form.  

15    A.   We were selling it prepared, same as with the 

16    Scampi Sauce, we use it in the preparation, but, yeah, 

17    we -- we don't sell it separately.  

18    Q.   (By Ms. Pitts)  Okay, and then the next page, 

19    first use anywhere date, 3-30-2001, is that accurate?  

20    MS. FRASER:  Objection, form, legal 

21    conclusion.  

22    A.   Yeah, again, that's the date.  

23    Q.   (By Ms. Pitts)  Okay.  

24    A.   You know, the same thing as the Scampi, we knew 

25    that the bottling company was in operation, and we 
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1    picked that date.  

2    Q.   Okay, and so again, on the next page, your 

3    signature, is that your signature?  

4    A.   Yeah.  

5    MS. FRASER:  Objection, form.  

6    Q.   (By Ms. Pitts)  Mr. Nitsche, if you turn a 

7    couple of pages, you will see a page that starts with 

8    declaration in the middle?  

9    A.   Yes.  

10    Q.   Have you ever read this declaration or seen this 

11    declaration --  

12    MS. FRASER:  Objection.  

13    Q.   (By Ms. Pitts)  -- prior to today?  

14    MS. FRASER:  Form.  

15    A.   I probably never took the time to read it.  

16    Q.   (By Ms. Pitts)  Okay.  All right, let's see, 

17    now, if we could go to, let's see, Exhibit 22, please.  

18    (Discussion off the record.)

19    (Deposition Exhibit 16 A and 16 B were 

20    marked for identification.)

21    Q.   (By Ms. Pitts)  All right, we are not looking at 

22    22.  We are looking at Exhibit 16 A and Exhibit 16 B.  

23    Okay, Mr. Nitsche, can you start by look at Exhibit 16 

24    A?  

25    A.   Yes.  
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1    Q.   Are you familiar with this trademark 

2    application?  

3    MS. FRASER:  Objection, form.  

4    A.   Yes.  

5    Q.   (By Ms. Pitts)  Okay, and were you the party 

6    that signed this trademark application?  

7    MS. FRASER:  Objection, form.  

8    A.   It says signature not provided.  

9    Q.   (By Ms. Pitts)  If we look at the bottom of the 

10    page that says 00005?  

11    MS. FRASER:  Counsel, I don't think we have 

12    that.  

13    MS. PITTS:  All right, never mind then.  

14    Q.   (By Ms. Pitts)  So did you file this 

15    application?  

16    MS. FRASER:  Objection, form.  

17    A.   Yeah, I believe it was filed on behalf of 

18    Luckyu.  

19    Q.   (By Ms. Pitts)  Okay.  Now, if you will look at 

20    16 B?  

21    A.   Okay.  

22    Q.   Did you file this application?  

23    MS. FRASER:  Objection, form.  

24    A.   It was also filed on behalf of Luckyu.  

25    Q.   (By Ms. Pitts)  Okay, and can you explain to me 
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1    why you decided to file these two trademark 

2    applications, Giovanni's Aloha Shrimp Truck and 

3    Giovanni's Original White Shrimp Truck, but not file 

4    Giovanni's Aloha Shrimp as you previously had?  

5    MS. FRASER:  Objection, form.  

6    A.   These are the ones we normally -- we go by most 

7    -- most of the time.  I mean, Giovanni's Aloha Shrimp, 

8    we use that as well, but most people know us as just 

9    Giovanni's Shrimp Truck or Giovanni's, the Original 

10    White Shrimp Truck, we wanted to make sure that we got 

11    the Original, the Original part in there.  

12    Q.   (By Ms. Pitts)  What changed your mind from 

13    January 17th, 2011, when you filed for the sauce marks, 

14    between that point and 4-26-2013 when these trademarks 

15    were filed, can you explain your decision to not file 

16    applications for Giovanni's Original Scampi Sauce?  

17    MS. FRASER:  Objection, form.  

18    A.   We didn't -- I thought we did file, I thought we 

19    did file an application for Giovanni's Original Scampi 

20    Sauce.  

21    Q.   (By Ms. Pitts)  A second time, a second 

22    application?  

23    A.   Yeah.  

24    Q.   Okay, and in terms of Giovanni's Original Hot 

25    Sauce, did you believe that a second application had 
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1    been filed for Giovanni's Original Hot Sauce as well?  

2    MS. FRASER:  Objection, form.  

3    A.   Yeah.  

4    Q.   (By Ms. Pitts)  Okay.  All right, let's see.  

5    Now, if we could go to Exhibit 22?  

6    (Deposition Exhibit 22 was marked for

7    identification.)

8    Q.   (By Ms. Pitts)  All right, with the first page, 

9    it is an annual report for Luckyu Enterprises.  Now, can 

10    you explain why the second line under Luckyu Enterprises 

11    has been marked out?  

12    MS. FRASER:  Objection, form, foundation, 

13    calls for a legal conclusion.  

14    MS. PITTS:  Okay, wait, let me rephrase.  

15    Q.   (By Ms. Pitts)  Have you ever seen page one of 

16    Exhibit 22?  

17    A.   No.  

18    Q.   So do you have any idea as to why dba Giovanni's 

19    Original White Shrimp Truck would have been crossed out?  

20    A.   No idea at all.  

21    Q.   Okay.  On this date 7-1-2004, were you, in fact, 

22    doing business as Giovanni's Original White Shrimp 

23    Truck?  

24    MS. FRASER:  Objection, form.  

25    A.   Yes.  I just had a question on the date.  The 
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1    date down here says 2-4-05, and the date on top says 

2    7-1-03.  I guess it doesn't matter because all through 

3    that time we were doing business as Giovanni's Original 

4    White Shrimp Truck, so I guess it doesn't matter.  

5    Q.   (By Ms. Pitts)  That is strange.  

6    A.   Yeah.  

7    Q.   Okay, and then the same for the next filing.  

8    A.   The next page?  

9    Q.   Yes.  

10    MS. FRASER:  What's the question?  

11    Q.   (By Ms. Pitts)  Have you ever seen this document 

12    before?  

13    A.   No.  

14    Q.   Do you know why dba Giovanni's Original White 

15    Shrimp Truck would have been crossed out?  

16    MS. FRASER:  Objection, form, foundation, 

17    calls for a legal conclusion.  

18    A.   No.  

19    Q.   (By Ms. Pitts)  All right, I would like to go to 

20    Exhibit 20.  21, Petitioner's responses to Registrant's 

21    first request for admissions.  You can go ahead and give 

22    him 19 as well.  

23    (Deposition Exhibits 19, 20, and 21 were 

24    marked for identification.)

25    Q.   (By Ms. Pitts)  Mr. Nitsche, have you seen this 
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1    document before?  

2    MS. FRASER:  Objection, form.  

3    A.   Which one?  

4    Q.   (By Ms. Pitts)  Exhibit 21.  

5    A.   I believe these were prepared on behalf of 

6    Luckyu as well.  

7    Q.   Okay, and were you involved with the 

8    preparation?  

9    MS. FRASER:  Objection, form.  

10    A.   I would imagine I was to some degree.  I know I 

11    didn't write -- I know I didn't write it, but I would 

12    imagine that I had some input on different things that 

13    are contained in here.  

14    Q.   (By Ms. Pitts)  All right.  Okay, go to page 

15    number six, request number seven, if you could read 

16    that?  

17    A.   Admit that at the time Petitioner filed 

18    Petitioner's applications, Petitioner was aware that 

19    registering -- Registrant claimed a right and interest 

20    in the marks that were the subjects of Petitioner's 

21    applications.  

22    Q.   And then if you flip over to the next page, it 

23    looks like, did you admit or deny this request?  

24    MS. FRASER:  Objection, form, calls for a 

25    legal conclusion.  
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1    MS. PITTS:  I am just asking if he --  

2    Q.   (By Ms. Pitts)  Request for admissions are 

3    something that the party either admits to something that 

4    is asked or denies something that is asked.  Did you 

5    deny this request?  

6    MS. FRASER:  Objection, calls for a legal 

7    conclusion.  

8    A.   It says subject to and without waiver of the 

9    foregoing objections, this request is denied.  

10    Q.   (By Ms. Pitts)  So do you agree with that answer 

11    that is provided there?  

12    MS. FRASER:  Objection, form, calls for a 

13    legal conclusion.  

14    MS. PITTS:  Let me rephrase.  

15    Q.   (By Ms. Pitts)  When the first trademark 

16    application was filed on your behalf by Mr. Goodrich, 

17    had you been made aware that Mr. Aragona was also 

18    claiming a right to the marks?  

19    MS. FRASER:  Objection, form, calls for a 

20    legal conclusion.  

21    A.   I -- I don't know exactly what Mr. Aragona was 

22    claiming.  

23    Q.   (By Ms. Pitts)  Okay.  All right, do you believe 

24    that the original asset purchase agreement assigned you 

25    all rights to all the trademarks at issue?  I will go 
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1    one by one, okay?  Do you believe that you were assigned 

2    full ownership rights on a national basis of Giovanni's 

3    Aloha Shrimp?  

4    MS. FRASER:  Objection, form, calls for a 

5    legal conclusion.  

6    A.   Yes.  

7    Q.   (By Ms. Pitts)  Okay, all right.  Okay, in 1997 

8    when you and Mr. Aragona entered into the asset purchase 

9    agreement, did you do so in part in order to sell shrimp 

10    using his Hot Sauce and Scampi Marinade?  

11    MS. FRASER:  Objection, form.  

12    A.   I'm sorry.  Could you repeat that question?  

13    Q.   (By Ms. Pitts)  In 1997 when you entered into 

14    the asset purchase agreement, did you do so so you would 

15    be able to sell the shrimp using Giovanni's Scampi Sauce 

16    and Hot Sauce?  

17    MS. FRASER:  Objection, form.  

18    A.   Yeah.  I mean, we wanted to sell -- we wanted to 

19    sell that -- we wanted to be able to sell the scampi 

20    plates and the hot and spicy plates, and that was -- you 

21    know, that was pretty much -- that was pretty much the 

22    business.  

23    Q.   (By Ms. Pitts)  Okay, and did you receive 

24    permission to do so from Mr. Aragona?  

25    MS. FRASER:  Objection, form.  
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1    A.   I think that's what the asset purchase agreement 

2    was, that's what it was for, you know?  I didn't give 

3    him $120,000 because, you know, I liked him.  

4    Q.   (By Ms. Pitts)  Or because you wanted a 1952 

5    bread truck --  

6    A.   Bread truck.  

7    Q.   -- either, right?  

8    A.   Yeah.  

9    Q.   All right.  In 1997 when you entered into the 

10    asset purchase agreement, did you do so in part so you 

11    could continue using the same name, Giovanni's Aloha 

12    Shrimp?  

13    A.   It wasn't as important as it's -- it wasn't as 

14    important then as it is now, but, yeah, we figured we 

15    may as well -- we may as well keep the same name.  

16    Q.   Okay, and you received consent to use the name 

17    through the asset purchase agreement?  

18    MS. FRASER:  Objection, form, calls for a 

19    legal conclusion.  

20    A.   Yeah, yeah, I think asset purchase agreement 

21    gave me the right to use the name.  

22    Q.   (By Ms. Pitts)  Okay, and what about the 

23    Giovanni's White Shrimp Truck name, do you believe that 

24    the asset purchase agreement -- did you seek permission 

25    to use that name?  
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1    A.   I don't --  

2    MS. FRASER:  Objection, form.  

3    A.   Yeah, I don't -- the asset purchase agreement, 

4    as I recall, doesn't make any mention of Giovanni's 

5    White Shrimp Truck or Giovanni's Original White Shrimp 

6    Truck or any of that.  Those are things that we have -- 

7    you know, that's come about after.  

8    Q.   (By Ms. Pitts)  Okay, was the name Giovanni's 

9    Original White Shrimp Truck being used when you entered 

10    into the asset purchase agreement?  

11    MS. FRASER:  Objection, form.  

12    A.   No, not to my recollection.  

13    Q.   (By Ms. Pitts)  Okay.  Was the name Giovanni's 

14    White Shrimp Truck being used when you entered into the 

15    asset purchase agreement?  

16    A.   The only -- the only place that I could even 

17    possibly think that it was used would be on the sign, 

18    and honestly, I really don't remember what was on the 

19    sides of the sign at the time.  It wasn't in use 

20    anywhere else, but Giovanni's White Shrimp Truck may 

21    have been on their original sign.  

22    Q.   Okay, and did you want to continue using that 

23    name after you signed the asset purchase agreement?  

24    MS. FRASER:  Objection, form. 

25    A.   Yeah, sure.  
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1    Q.   (By Ms. Pitts)  Giovanni's Original White Shrimp 

2    Truck or something similar to it?  

3    A.   Sure.  I mean, that's what it was.  That's how 

4    people knew it, the White Shrimp Truck.  I think they 

5    knew White Shrimp Truck more than they knew Giovanni's 

6    at the time.  

7    Q.   Right, and they knew of the business as 

8    synonymous with that name.  Was the business popularly 

9    referred to or known as Giovanni's White Shrimp Truck 

10    before you entered into that asset purchase agreement?  

11    MS. FRASER:  Objection, form, foundation.  

12    A.   Yeah, you know, honestly, by the time most 

13    people -- it was small and just starting out, and most 

14    people just knew it as the shrimp truck because it was 

15    the only one around, so it was just the shrimp truck, 

16    and it happened to be white, you know?  So some people 

17    called it White Shrimp Truck, some people called it 

18    shrimp truck, you know?  John put his name on there, you 

19    know, as far as Giovanni's goes, so some people knew it 

20    by that, but for the most part, it was just the shrimp 

21    truck.  

22    Q.   (By Ms. Pitts)  You said John put his name on 

23    there.  How did John put his name on the truck?  What do 

24    you mean by that?  

25    MS. FRASER:  Objection, form.  
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1    A.   Well, I mean, I imagine that, you know, that -- 

2    I don't know who came up with the name.  I don't know if 

3    it was John or Connie or one of their kids or whoever 

4    came up with the name, but, obviously, you know, 

5    Giovanni is -- means John in Italian, from what I 

6    understand, so I am just assuming that there's the 

7    connection there.  

8    Q.   (By Ms. Pitts)  Have you ever heard John Aragona 

9    called Giovanni?  

10    A.   By Connie.  

11    Q.   What?  Excuse me?  

12    A.   By Connie.  

13    Q.   Okay.  Only Connie?  

14    A.   Yeah.  You know, honestly, John likes to play 

15    like everybody calls him Gio, but they don't.  

16    Q.   Okay.  So up until the termination letter that 

17    was sent to you right before the beginning of this 

18    trial, had John ever complained or tried to stop you 

19    from using the Giovanni's White Shrimp Truck name?  

20    MS. FRASER:  Objection, form, calls for a 

21    legal conclusion.  

22    A.   No, not that I am aware of.  

23    Q.   (By Ms. Pitts)  Okay.  Had John ever objected to 

24    you using Giovanni's Aloha Shrimp?  

25    A.   Not that I am aware of.  
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1    Q.   Has John ever complained about you using the 

2    name Giovanni's Hot Sauce, Giovanni's Original Hot 

3    Sauce?  

4    A.   Not that I am aware of.  

5    Q.   Has John ever complained about you using 

6    Giovanni's Scampi Marinade?  

7    A.   Not that I am aware of.  

8    Q.   So when you entered into the asset purchase 

9    agreement, did you believe John Aragona to have the full 

10    right to transfer any right to the name Giovanni's Aloha 

11    Shrimp?  

12    MS. FRASER:  Objection, form, calls for a 

13    legal conclusion.  

14    A.   Yeah, I mean, honestly, we -- I mean, this is 

15    kind of the stuff that we're -- we're arguing about, I 

16    guess.  I didn't think I had to ask John anything about 

17    anything when I -- we signed that agreement.  

18    Q.   (By Ms. Pitts)  Okay, but did you consider him 

19    the owner of that name prior to the asset purchase 

20    agreement --  

21    MS. FRASER:  Objection.  

22    Q.   (By Ms. Pitts)  -- the name Giovanni's Aloha 

23    Shrimp?  

24    MS. FRASER:  Objection, form, calls for a 

25    legal conclusion.  
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1    A.   Yeah, I don't know legally, you know, I don't 

2    know legally how you get -- you know, apparently, this 

3    is how through patent and trademark you get to be the 

4    owner of a name, so I mean, I know he was, you know, 

5    commonly or -- what's word I'm looking for, you know?  

6    He was -- he was -- that's what he referred -- that's 

7    what they referred to their business as.  I know that's 

8    what they referred to their business as, at least, you 

9    know, among themselves.  So, you know, that's fine with 

10    me.  

11    Q.   All right, if we could turn to Exhibit, let's 

12    see, Number 19.  Have you seen this document before?  

13    A.   Yeah, I think so.  

14    Q.   Okay, and did you assist your attorney in 

15    providing answers to these questions?  

16    A.   Yes.  

17    Q.   Okay.  If you look at it interrogatory 

18    twenty-one on page twenty-three, all right, this asks 

19    when you first became aware of Registrant's claim to the 

20    right of ownership of any of the marks.  Your response 

21    starts after the objections on page twenty-four with 

22    subject to?  

23    A.   Okay.  

24    Q.   All right.  Can you read that, that last 

25    paragraph?  

 
 
 Ralph Rosenberg Court Reporters, Inc.

 American Savings Bank Tower, Suite 2460

 1001 Bishop Street, Honolulu, Hawaii  96813   808-524-2090



 
 76
 
 

1    A.   Subject to and without waiver of the fore, 

2    excuse me, foregoing objections, Petitioner first 

3    learned that Registrant was trying to claim some 

4    interest in Registrant's now federally registered marks 

5    on or around August 24th, 2011, when the PTO issued an 

6    office action based on a letter of protest.  

7    Q.   Okay, based on this answer, do you agree with 

8    this answer?  

9    MS. FRASER:  Objection, form, calls for a 

10    legal conclusion.  

11    MS. PITTS:  Okay, let me try to rephrase.  

12    Q.   (By Ms. Pitts)  August 24th, did you receive an 

13    office action based on the letter of protest on August 

14    24th?  

15    MS. FRASER:  Objection, form.  

16    A.   I don't remember.  

17    Q.   (By Ms. Pitts)  Okay.  Do you remember if August 

18    24th, 2011, was, in fact, the first date you learned 

19    that Registrant was trying to claim some interest in the 

20    federally registered mark?  

21    A.   Yeah.  

22    Q.   Okay, so if you look back at Exhibit 14, the 

23    letter from Saccoccio?  

24    A.   Okay.  

25    Q.   Did this letter, is it your opinion -- sorry, 
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1    let me think about how to phrase it.  Did this letter 

2    make you -- how did this --  

3    How did you interpret this letter?  Did you 

4    interpret this letter as a notice that Mr. Aragona was 

5    claiming an interest in the marks?  

6    MS. FRASER:  Objection, form.  

7    A.   This letter doesn't mention anything about marks 

8    or name or, you know, any of that.  This just says that 

9    he's trying -- he's going to try to sell his sauces on 

10    line, he's going to try to bottle his sauces and sell 

11    them on line.  It didn't make any mention of any 

12    trademark or any interest in such trademark or any of 

13    that, so.   

14    Q.   (By Ms. Pitts)  Okay.  

15    A.   Yeah.  

16    Q.   All right, and, okay, if we could turn back to 

17    the Exhibit 2, the petition?  

18    A.   Okay.  

19    Q.   Okay, and, let's see, number nineteen refers to 

20    customer comments on Registrant's web site?  

21    A.   You said appendix, what was it?  

22    Q.   Oh, no.  Number paragraph nineteen of the 

23    petition, page five.  

24    A.   Oh, paragraph nineteen.  Okay.  

25    Q.   All right, and these same comments are also in 
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1    appendix C.  You can actually get a better look at the 

2    comments.  Let me know when you are done.  

3    A.   Oh, am I waiting?  

4    MS. FRASER:  Are we ready?

5    Q.   (By Ms. Pitts)  Yes, I was waiting for you.  Are 

6    you ready?  

7    A.   No, I see appendix C, and that was -- but, I'm 

8    sorry, was there a question?  

9    Q.   Yes.  The question that I have actually relates 

10    to a page in Exhibit 12.  If you could compare the 

11    customer comments in the Exhibit 12?  

12    MS. FRASER:  Counsel, what was Exhibit 12 

13    again?  

14    MS. PITTS:  The old web site.  

15    Q.   (By Ms. Pitts)  If you can go to page five of 

16    Exhibit 12?  

17    A.   Okay.  

18    Q.   This is August 23rd, 1999.  Do you see any 

19    similarities between the comments at appendix C attached 

20    to the petition and the comments on the web site page at 

21    Exhibit 12?  

22    MS. FRASER:  Objection, form.  

23    A.   I might be on the wrong page.  August 23rd, 

24    1999.  It's hard because they don't have -- you know, I 

25    don't know.  They don't have actual page numbers.  
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1    Q.   (By Ms. Pitts)  Yes, I know.  I'm sorry about 

2    that.  

3    A.   I mean, they both seem like, you know, that they 

4    are comments saying how good the -- how good the shrimp 

5    plates are at the truck or -- I mean, I'm just perusing 

6    here.  

7    Q.   Yes, look specifically at the one that starts 

8    under our customers say, that was written by Eddie, 

9    Terry, Jacob Coleman of Venice, California.  

10    A.   Okay.  

11    Q.   And then compare that to the one at Exhibit 12, 

12    and it is about mid page.  

13    A.   Yeah, I mean, it looks -- it looks to be where 

14    -- you know, the same, the same writeup, the same blurb.  

15    Q.   Were you aware that the Giovanni's Aloha Foods 

16    web site included these comments when you entered into 

17    the company?  

18    MS. FRASER:  Objection, form.  

19    A.   Yeah.  Yeah.  

20    Q.   (By Ms. Pitts)  Okay, and did you have any 

21    problem with them being on the web site?  

22    MS. FRASER:  Objection, form.  

23    A.   No, but, I mean, I was -- that was my part of -- 

24    my -- I was part of that company.  The company was 

25    partly mine at the time.  
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1    Q.   (By Ms. Pitts)  Right, right.  What about before 

2    you joined the company in 1998 when they put the web 

3    site up?  

4    MS. FRASER:  Objection, form, 

5    mischaracterizing.  

6    A.   I wasn't -- I wasn't really aware of the web 

7    site before then.  

8    Q.   (By Ms. Pitts)  Okay.  Now, if you will look at 

9    Exhibit B attached to the petition?  

10    A.   Sorry.  Where are we?  

11    MS. FRASER:  Counselor, are we looking at 

12    Exhibit B to Exhibit 2?  

13    MS. PITTS:  Exhibit B to Exhibit 2, yes.  

14    A.   Okay.  

15    Q.   (By Ms. Pitts)  All right.  Now, if you take a 

16    look at the picture that's on Exhibit B, at least my 

17    copy is black and white, it is kind of hard to see.  The 

18    shrimp truck picture is there.  Does that look familiar 

19    to you?  

20    MS. FRASER:  Objection, form.  

21    A.   Yes.  

22    Q.   (By Ms. Pitts)  Okay, was this the same shrimp 

23    truck that John was using prior to execution of the 

24    asset purchase agreement?  

25    MS. FRASER:  Objection, form.  
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1    A.   Yes, it looks to be.  

2    Q.   (By Ms. Pitts)  All right.  If you can look at, 

3    okay, paragraph number twenty-six of the petition of 

4    Exhibit 2?  

5    A.   Okay.  

6    Q.   Can you read that to me?  

7    A.   Registrant has never used the mark Giovanni's 

8    Original White Shrimp Truck in connection with mobile 

9    restaurant services.  

10    Q.   And would you agree with that sentence?  

11    A.   Yes.  

12    Q.   Okay.  All right, now, paragraph number 

13    thirty-seven mentions Registrant owned a 25 percent 

14    share and Petitioner's members collectively owned a 50 

15    percent share and his right to use the mark Giovanni's 

16    Aloha Foods.  

17    Can you explain to me where the 50 percent 

18    number comes from?  

19    MS. FRASER:  Objection, form, foundation, 

20    calls for a legal conclusion.  

21    A.   I had -- I had a 25 percent share of the profits 

22    of the company.  Jim and his wife Diane collectively had 

23    a 25 percent share, John had a 25 percent share, and 

24    Connie had a 25 percent share.  Voting rights were 

25    different.  
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1    Q.   (By Ms. Pitts)  Okay.  You say that Jim and his 

2    wife collectively had 25 percent?  

3    A.   Yes.  

4    Q.   Was Jim's wife also a member of your company?  

5    A.   I would have to go back and check that member 

6    agreement.  It wouldn't surprise me if she -- she was on 

7    the paperwork, but I'm really not even -- I would have 

8    to go back and look.  Does anybody know what that was?  

9    Q.   But at present date, at present date, does she 

10    still own 25, or does she still own 12.5 percent?  

11    MS. FRASER:  Objection, form.  

12    A.   Well, the Giovanni's Aloha Foods is -- it's no 

13    longer --  

14    Q.   (By Ms. Pitts)  Oh, no.  I was talking about 

15    Petitioner's members, so that would mean the owners of 

16    your company, Luckyu, either that or Nitsche 

17    Enterprises?  

18    MS. FRASER:  Objection, form.  

19    A.   Oh, oh, I see.  Yeah, no, she's -- Jim's wife 

20    Diane is not a -- not a member of, you know, my current 

21    -- current company.  

22    Q.   (By Ms. Pitts)  Has she ever been?  

23    A.   No.  

24    Q.   Okay.  So that technically would mean that 

25    Petitioner's members collectively owned, instead of 50 
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1    percent, it would be your 25 percent plus Goodrich's 

2    12.5 --

3    MS. FRASER:  Objection, form.  

4    Q.   (By Ms. Pitts)   -- is that correct?  

5    A.   I'm -- I mean, I -- I let the lawyers argue that 

6    out.  I am not even sure what to say about that.  I 

7    don't know how they even -- you know, how that is even 

8    worked out, honestly.  

9    Q.   Okay, all right.  

10    (Recess taken 3:58 to 4:02 p.m.)  

11    Q.   (By Ms. Pitts)  Okay, Exhibit 20.  All right, 

12    Mr. Nitsche, are you familiar with the document request?  

13    A.   Yes.  

14    Q.   Okay, and did you provide your counselor with 

15    everything that the request asks for, to the best of 

16    your ability?  

17    MS. FRASER:  Objection, form.  

18    A.   I believe so.  

19    Q.   (By Ms. Pitts)  Okay.  My pad fell off.  I can't 

20    find the questions that I want to ask you about.  Give 

21    me one second.  

22    MS. FRASER:  I'm sorry, Counselor, what was 

23    that?  

24    MS. PITTS:  My pad fell off.  I can't find 

25    the questions that I am looking for.  Give me one 
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1    second.  

2    Q.   (By Ms. Pitts)  Okay, number fifty-eight?  

3    A.   Okay.  

4    Q.   All documents which you rely on to support your 

5    allegations in paragraph twenty of the petition for 

6    cancellation that Registrant's web site and advertising 

7    materials were intentionally designed to create the 

8    false impression that Registrant is somehow affiliated 

9    with Petitioner.  The response says that you will 

10    produce non-privileged documents after reasonable and 

11    diligent search.  

12    Were you able to find any such documents?  

13    MS. FRASER:  Objection, form, calls for a 

14    legal conclusion.  

15    A.   The way I am understanding it, I didn't have 

16    these documents, I didn't have these documents.  We were 

17    -- maybe I am understanding this incorrectly, but it 

18    says Registrant's web site and advertising materials 

19    were intentionally designed to create the false 

20    impression that Registrant is somehow affiliated with 

21    the Petitioner.  

22    So wouldn't that mean that we would look at his 

23    web site and see like -- I know, I know -- wasn't there 

24    a picture of our -- of our truck on his web site?  I 

25    think he took it down and then put up another one.  
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1    MS. FRASER:  I can't answer any of these 

2    questions.  

3    MS. PITTS:  Okay.  I think that's all I 

4    have for now.  

5    MS. FRASER:  I have no questions.  

6    MS. PITTS:  Actually, were there any 

7    exhibits that haven't been introduced yet?  

8    THE REPORTER:  Yes.   Off the record.

9    (Discussion between witness and counsel.)  

10    MS. PITTS:  Okay, so Exhibits 9 through 11, 

11    please give them to him, and those will be my last.

12    (Deposition Exhibits 9 through 11 were 

13    marked for identification.)

14    Q.   (By Ms. Pitts)  Okay, so Exhibit 9, are you 

15    familiar with this label?  

16    A.   Yes.  

17    Q.   And approximately when was this label being 

18    used?  

19    MS. FRASER:  Objection, form.  

20    A.   This was the -- this was our late model, one of 

21    our late model labels.  This was the -- I want to say -- 

22    I want to put it as the most recent label we used for 

23    Giovanni's Aloha Foods in selling -- in selling the 

24    sauces.  I mean, okay, stipulate on my copy, it's just 

25    solid black, but I mean, I know -- I know what it's 
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1    supposed to be.  

2    Q.   (By Ms. Pitts)  Okay.  

3    A.   But on this copy, it's just a solid black box 

4    with -- with the white, white lettering.  But I assume 

5    that this is the blue label with the gold blue ribbon in 

6    the middle of it, and that was the -- that was the label 

7    we -- the last label we used in Giovanni's Aloha Foods.  

8    Q.   Okay, all right, and if you look at Exhibit 

9    Number 10, I thought we already went over these, but 

10    they are the shirts that are being sold, right?  

11    A.   Yeah, mm-hm.  

12    Q.   Great.  Okay, yes, we already did go over this.  

13    A.   Okay.  

14    MS. PITTS:  All right, that's it for me.  

15    MS. FRASER:  All right.  Are we done?  

16    MS. PITTS:  We are done.  

17    MS. FRASER:  We would like to read and 

18    sign, and as mentioned previously, we would like to 

19    treat this as trade secret commercially sensitive under 

20    the protective order.  

21    (Deposition concluded at 4:14 p.m.)  

22    

23    

24    

25    
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1    I, TROY EDWIN NITSCHE, hereby certify that I 

2    have read the foregoing typewritten pages 1 through 87, 

3    inclusive, and corrections, if any, were noted by me, 

4    and the same is now a true and correct transcript of my 

5    testimony.

6    DATED:  Honolulu, Hawaii, _________________.

7    

8    

9    _________________________________

10    TROY EDWIN NITSCHE,

11    

12    

13    Signed before me this_________

14    day of _________________, 2014.

15    

16    

17    ______________________________

18    

19    

20    

21    Case:  LuckyU Enterprises, Inc., v. John "Giovanni's" 

22    Aragona

23    Cancellation No. 92057023

24    Deposition date:  December 3rd, 2014

25    Taken by Patricia Ann Campbell, CSR 108
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1    C E R T I F I C A T E

2    STATE OF HAWAII                )

3    ) SS. 

4    CITY AND COUNTY OF HONOLULU    )

5    I, PATRICIA ANN CAMPBELL, CSR 108, State of 
 Hawaii, do hereby certify:

6    
 That on December 3rd, 2014, appeared before 

7    me TROY EDWIN NITSCHE, the witness whose 88 page 
 deposition is contained therein; that prior to being 

8    examined he was by me duly sworn or affirmed pursuant to 
 Act 110 of the 2010 Session of the Hawaii State 

9    Legislature;
 

10    That the deposition was taken down by me in 
 machine shorthand and was thereafter reduced to 

11    typewriting under my supervision; that the foregoing 
 represents to the best of my ability a true and correct 

12    transcript of the proceedings had in the foregoing 
 matter; 

13    
 That pursuant to Rule 30(e) of the Hawaii 

14    Rules of Civil Procedure, a request for an opportunity 
 to review and makes changes to this transcript was made 

15    by the deponent and/or their attorney prior to the 
 completion of the deposition.

16    
 I further certify that I am not an attorney 

17    for any of the parties hereto, nor in any way concerned 
 with the cause.

18    
 DATED this 14th day of December, 2014, in

19    Honolulu, Hawaii.

20    

21    

22    

23    PATRICIA ANN CAMPBELL, CSR 108

24    Certified Shorthand Reporter

25    State of Hawaii  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

In the matter of Trademark Registration No. 4,220,686 

Mark: GIOVANNI'S ALOHA FOODS  

Registration date: October 9, 2012 

 

In the matter of Trademark Registration No. 4,224,400 

Mark: GIOVANNI'S SCAMPI MARINADE 

Registration date: October 16, 2012 
 

In the matter of Trademark Registration No. 4,232,569 

Mark: GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK  

Registration date: October 30, 2012 

 

In the matter of Trademark Registration No. 4,248,595 

Mark: GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE 

Registration date: November 27, 2012  

 

 

LuckyU Enterprises, Inc., dba Giovanni’s :  

Original White Shrimp Truck   : 

      : 

  Petitioner,   : 

      : 

  v.    : Cancellation No. 92057023 

      : 

John “Giovanni” Aragona   : 

      : 

  Respondent.    : 
 

 

 

STIPULATION REGARDING  

CERTIFICATION OF TROY NITSCHE DEPOSITION TRANSCRIPT 

 

Pursuant to Trademark Rule 2.123(b) and TBMP § 705, Petitioner and Respondent, 

through their undersigned attorneys, hereby stipulate and agree to the following: 

1) The parties stipulate and agree to the waiver of the requirement that Troy Nitsche read 

and sign the certified deposition testimony transcript of the deposition taken on December 3rd, 



 

2 

2014 as described in 37 C.F.R. § 2.123(e)(5).  The parties reserve the right to all other 

objections. 

Date:  December 30, 2014     / Jamie N. Pitts                                        

Jamie N. Pitts 

The Law Office of Jamie N. Pitts, Esq., PA 

887 West Marietta Street, Northwest  

Unit M-105 

Atlanta, Georgia 30318 

Attorney for Respondent 

 

Date: December 30, 2014        /Daniel Mullarkey                            

      Jennifer Fraser 

      Daniel P. Mullarkey 

Novak Druce Connolly + Quigg LLP 

1875 Eye Street, NW, 11th Floor  

Washington, DC 20006 

Attorneys for Petitioner 
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