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1 THEREUPON,

2                      JOHN ARAGONA,

3 the deponent herein, being first duly sworn, was

4 examined and testified as follows:

5           MR. MULLARKEY:  Mr. Aragona, can you spea k up?

6      It's a little hard to hear.

7           THE WITNESS:  Sure.  How's that?

8           MR. MULLARKEY:  That's better right there .

9           THE WITNESS:  You got it.

10           MS. PITTS:  My name is Jamie Pitts for

11      respondent in this proceeding, Mr. John Aragon a.

12           Good morning, Mr. Aragona, how are you?

13           THE WITNESS:  I'm fine.  How are you?

14           MR. MULLARKEY:  Sorry, Jamie.  Can I just

15      introduce myself on the record?

16           MS. PITTS:  Yes, please.

17           THE WITNESS:  Hi, I'm Daniel Mullarkey

18      representing petitioner, LuckyU Enterprises.

19           MS. PITTS:  Sorry about that, Dan.

20                    DIRECT EXAMINATION

21 BY MS. PITTS:

22      Q    Okay.  So I'm going to ask you a series o f

23 questions this morning related to the petition for

24 cancellation filed at the trademark trial and appea l

25 board.
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1           I'd ask you to listen carefully to my

2 questions.  If you don't understand anything, pleas e let

3 me know.  I'd be happy to rephrase it.

4      A    Okay.

5      Q    Otherwise, I'll assume that you understan d the

6 question.  The court reporter is here to take down all

7 verbal answers so I'd ask you to respond verbally,

8 rather than nod or shake.

9           I want to remind you that your testimony is

10 under oath, so I'd ask you to answer truthfully and

11 completely.

12           Let's see.  I think that's it.  Have you

13 been -- let's see.  Okay.  If we could go to the ex hibit

14 list and Exhibit 1, the Amended Notice of Depositio n.

15      A    Yes, I'm looking at that right now.

16           MS. PITTS:  Go ahead and introduce that.

17        (Exhibit No. 1 marked for identification.)

18           MS. PITTS:  And now Number 2.

19        (Exhibit No. 2 marked for identification.)

20           MS. PITTS:  Let me know when you're ready .

21           THE WITNESS:  I'm ready.

22           MS. PITTS:  With all of these as soon as you

23      have them in front of you, just let me know.

24 BY MS. PITTS:

25      Q    All right.  So what are we looking at her e?
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1           MR. MULLARKEY:  Objection.  Form.

2 BY MS. PITTS:

3      Q    All right.  On the first page, John, can you

4 tell me what that is?

5      A    It says Giovanni's Original White Shrimp

6 Truck.  It's a sign that I made.

7      Q    Okay.  And on the second page?

8           MR. MULLARKEY:  Objection.  Form.

9      A    The second page is a picture of my origin al

10 truck that I had in Hawaii.

11      Q    And the third page?

12      A    I don't know whose truck that is but my s ign's

13 on top of it.

14           MS. PITTS:  Okay.  All right.  Can we go to

15      Number 3.

16           THE WITNESS:  Yes, ma'am, I'm there.

17        (Exhibit No. 3 marked for identification.)

18 BY MS. PITTS:

19      Q    We are looking at the Petition for

20 Cancellation?

21      A    Yes, that's correct.

22      Q    If you could turn to--

23           MR. MULLARKEY:  Jamie, hold on.  Where ar e we?

24           MS. PITTS:  Number 3, the petition.

25           MR. MULLARKEY:  Hold on.  The order you'v e
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1      given these to me are not -- they're not in th e

2      order that you're going right now.

3           MS. PITTS:  I'm sorry about that.  I thou ght

4      they were.  Do you want me to resend a separat e

5      document?

6           MR. MULLARKEY:  That would be better.

7           MS. PITTS:  I'll do that right now.

8           COURT REPORTER:  Would you like to go off  the

9      record or should we stay on?

10           MS. PITTS:  Yes, please.

11           MR. MULLARKEY:  Go off the record.  Thank s.

12                    ( Off the record.)

13 BY MS. PITTS:

14      Q    If you could turn to Exhibit -- Appendix A of

15 the Petition for Cancellation.

16      A    Appendix A -- that's obviously not the fi rst

17 page; right?

18      Q    What?

19      A    It's certainly not the first page; right?   I

20 got it, Appendix A.

21      Q    (Inaudible.)

22      A    I didn't hear you.  Say it again.

23      Q    We discussed this document at your prior

24 deposition.  I just wanted to go through it with yo u

25 again one more time.  When you entered into this
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1 agreement--

2           MR. MULLARKEY:  Objection.  Form.

3           MS. PITTS:  I haven't finished asking the

4      question.

5 BY MS. PITTS:

6      Q    The intent when you decided -- when you

7 decided to sell the truck to Troy, what were your p lans

8 after doing so?

9           MR. MULLARKEY:  Objection.  Form.

10      A    My intention was to open up a bottling co mpany

11 in Hawaii after I sold the truck and to sell those

12 bottles to stores and vendors, whoever I could.

13      Q    Did you have any other plans for the main land?

14      A    Yes, we were talking about franchising in  the

15 mainland but we had a time constraint on doing some

16 stuff.

17           We could do it in the mainland.  We could n't

18 do anything like that in Hawaii.  We could open up the

19 bottling company however.  The franchising was our plan

20 in the mainland.

21      Q    Okay.  If you could turn -- the pages are n't

22 numbered but if you could turn to Paragraph Number 3,

23 Contingencies, please.

24      A    Paragraph 3, the Asset Purchase Agreement ?

25      Q    Paragraph 3 of the Asset Purchase Agreeme nt.
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1      A    Yeah, that's what's on Number 3.

2      Q    If you could look at Section A.  Can you tell

3 me why this was put into the contract?

4           MR. MULLARKEY:  Objection.  Form.

5 BY MS. PITTS:

6      Q    Can you please tell me what this Paragrap h A

7 is about?

8      A    Paragraph A, I'm trying to find it.  It s ays

9 true and accurate copy of the agreement is annex he re

10 onto Appendix A.  Is that where I'm supposed to be?

11      Q    You're supposed to be looking at the Asse t

12 Purchase Agreement, Paragraph Number 3.

13      A    Okay.  This says, Number 3, the Asset Pur chase

14 Agreement also contemplated a future arm's length

15 supplier relationship, whereby petitioner would obt ain--

16      Q    No, no.  You're looking at still Page 1.  Turn

17 the page.

18      A    Okay, I did.

19      Q    And two pages back.

20      A    Okay.

21      Q    And then you'll see a Number 3 in the mid dle

22 of the page.

23      A    Jamie, either I'm confused or I can't fin d it.

24 I see 3, 4, 5.  These are all paragraphs.

25      Q    You don't see a paragraph -- the obligati on of
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1 buyers under this agreement are contingent on?

2      A    If I go to Exhibit 3, how many pages do I  have

3 to turn to get to where you're telling me?

4           I'm looking at Exhibit 3, it says Petitio n of

5 Cancellation.  This next page says subject to

6 cancellation, grounds for cancellation.  Then the n ext--

7      Q    I'm talking about Page 3 of the Asset Pur chase

8 Agreement.

9      A    Page 3.  Is that the one that has a pictu re of

10 the truck and the sign on the bottom?

11      Q    No, the Asset Purchase Agreement at the b ack

12 of the petition.

13      A    Okay.  I think I got it now.  That's furt her

14 back in this stuff here.  It's in a darker print; i s

15 that correct?

16      Q    Yes.

17      A    Okay.  Asset Purchase Agreement.  What do  you

18 want me to go to now?  Paragraph 3, Contingencies?

19      Q    I thought we were already there.  I need you

20 to identify what this is.

21           MR. MULLARKEY:  Objection.  Form.

22      A    Asset Purchase Agreement and then I'm on

23 Number 3, which says Contingencies.

24      Q    Right.

25      A    And it says the obligations of the buyer under
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1 this agreement are contingent upon the following be ing

2 met on the dates specified.  Is that where you want  me

3 to be?

4      Q    Yes, exactly.

5      A    Okay.

6      Q    Can you tell me what the purpose of inclu ding

7 the leases in the Asset Purchase Agreement was?

8           MR. MULLARKEY:  Objection.  Form.  Founda tion.

9      A    The lease agreement was contingent on him

10 taking over the lease of that property and that was  due

11 to the Kahuku, whatever they were, the people that were

12 the leaseholders of that property.

13      Q    Okay.  And did you speak to the landlord or

14 the leaseholder of the property around this time?

15           MR. MULLARKEY:  Objection.  Form.

16      A    Yes.

17      Q    John?

18      A    You didn't hear me answer?  Say the quest ion

19 again.

20      Q    Did you speak to the landowner about this

21 agreement around this time?

22      A    Yes, I did.

23      Q    And what was his feeling about the transf er?

24           MR. MULLARKEY:  Objection.  Form.

25      A    He ranted that the lease would be transfe rred
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1 to them based on these contingents.

2      Q    The landowner did?

3      A    The agreement was that it is also conting ent

4 on buyer obtain a three-year lease for the Kahuku s ite

5 and the lease terms for said site being a monthly r ent

6 of whatever, $800.

7           But we couldn't do anything with that pro perty

8 unless the leaseholder agreed upon it so that's why  we

9 had to do it that way.

10      Q    And did the leaseholder agree upon the

11 transfer?

12           MR. MULLARKEY:  Objection.

13      A    Yes.

14      Q    If you'll flip another page back.

15      A    Going forward another page or should I go

16 backwards?

17      Q    Go backwards another page.

18      A    Okay.

19      Q    Flip the page over.

20      A    I just went back one page.  Is that what you

21 want me to do or do you want me to go forward like I'm

22 reading a book?

23      Q    Will you go to the very back of the agree ment

24 where the list of inventory items are.

25      A    Okay.  I will work my way there.  Okay.  I
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1 have Exhibit A, Inventory.

2      Q    Okay.  Let's look on this page.  It menti ons a

3 couple of signs?

4      A    Yes.

5      Q    Tell me what those signs say.

6           MR. MULLARKEY:  Objection.

7      A    The sign says, I believe, what we discuss ed.

8 It was the original white shrimp struck was the sig n I

9 painted and built.

10           Giovanni's Original White Shrimp Truck, t hat

11 was the sign that was part of the sale.  It went wi th

12 the inventory.

13      Q    And then if you turn another page to the last

14 page of the -- of that exhibit.

15      A    Okay.  I'm on the last page.

16      Q    The last page (inaudible).

17      A    Say again, I'm sorry.

18      Q    The last page of the list in the contract .

19      A    Yes.

20      Q    Okay.  And the last item on the list -- w hat

21 is that?

22           MR. MULLARKEY:  Objection.  Form.

23      A    You're talking about the last item of

24 inventory on the list; is that correct?

25      Q    Yes.
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1      A    Looks like a metal grease container.

2      Q    One page up.  Sorry.

3      A    Large Giovanni's wooden sign.

4      Q    Okay.  Can you tell me about that please?

5      A    That's the sign we were originally talkin g

6 about, the Original White Shrimp Truck.

7      Q    Can you turn back to Exhibit 2, the photo s.

8      A    All right.  I'm at the photos.

9      Q    Please tell me the photos in Exhibit 2, a re

10 there any differences between what is -- what is

11 included on the photos in the pictures in Exhibit 2  and

12 what was included on the signs in this Asset Purcha se

13 Agreement?

14           MR. MULLARKEY:  Objection.  Form.

15      A    The Giovanni's Original White Shrimp Truc k is

16 in the inventory list and that's the same sign.  Th e

17 picture of the truck is exactly the truck that he

18 purchased.

19           The other sign on top of the white pickup

20 truck with all kinds of graffiti on it, I don't kno w

21 whose truck that is but that sign is mine.  Those a re

22 the three pictures in Exhibit 2.

23      Q    Thanks, John.  If you could go back a few

24 pages to Appendix B of the Petition for Cancellatio n.

25      A    Back to Exhibit 3; is that correct?
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1      Q    Appendix B of the Petition of Cancellatio n on

2 Exhibit 3.

3      A    Petition for Cancellation; is that where you

4 want me to be?

5      Q    Yes.

6      A    Okay, I'm there.

7      Q    Then go back to Appendix B in the very ba ck.

8      A    Did you say D?

9      Q    "B" as in boy.

10      A    All right.  I'm at Appendix B.

11      Q    Please identify what you're seeing at

12 Exhibit B?

13      A    It says, Number 19 Registrant, website al so

14 prominently features customer comments about regist rant

15 which relay -- refer to petitioner shrimp truck bus iness

16 such as the following statements.

17      Q    No, no.  Okay.  Let's keep on with that n ow.

18 You're -- what page are you on of the petition?

19      A    Number 5, that's the first time I could s ee

20 Appendix B.  That's why I stopped there.

21           MS. PITTS:  Is there a clicking noise tha t you

22      guys are hearing?

23           THE WITNESS:  I'm hearing that, yes.  I d on't

24      know what that is.

25           MR. MULLARKEY:  I'll move my mouse to the
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1      other side.

2 BY MS. PITTS:

3      Q    Okay.  Number 19, the putative customer

4 comments, do you know where those came from?

5           MR. MULLARKEY:  Objection.  Form.

6      Q    John?

7      A    Yes, I'm reading what it says.  It says o ur

8 friends told us to stop at the White Shrimp Truck i n

9 Kahuku.  We're glad we did.  We really enjoyed dini ng

10 there.  So it came from word of mouth and also via our

11 website.

12      Q    Okay.  And how long have you been using t hese

13 comments on websites?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Well, we have testimony on our website fr om

16 Hawaii that we have transferred to our new website

17 because they were our testimonies.

18      Q    Okay.  In the back of the petition -- nev er

19 mind; we can come back to that.

20           MS. PITTS:  Let's go to Exhibit 4 please.

21           THE WITNESS:  That's the one with the fir st

22      page is a shopping cart; correct?

23           MS. PITTS:  That's correct.

24           THE WITNESS:  Okay.  There I am.  I'm the re.

25
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1           MS. PITTS:  Okay.

2        (Exhibit No. 4 marked for identification.)

3 BY MS. PITTS:

4      Q    Can you go to--

5           MR. MULLARKEY:  Jamie, can you hold on on e

6      second so I can get there?

7           MS. PITTS:  Sure.

8           MR. MULLARKEY:  This is JA000290?

9           THE WITNESS:  Correct.

10           MR. MULLARKEY:  I'm there.

11 BY MS. PITTS:

12      Q    If you could go to Page 4 of 5, John.

13      A    Okay.  I'm at Page 4 of 5.

14      Q    First of all, have you seen this article

15 before?

16      A    Yes, I have.

17      Q    When this article was written and if you look

18 at the top, the date's up there, 1996; what were yo u

19 selling at that point?

20           MR. MULLARKEY:  Objection.  Form.

21      A    What I've always sold, the hot and spicy

22 shrimp, the scampi marinade, hot dog, and soft drin ks.

23      Q    All right.

24      A    And by the way, there was a third shrimp plate

25 in garlic.  It just wasn't selling that much, so I don't
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1 think about it that often but it was in there.  It was

2 three plates of shrimp.

3      Q    Is this the kind of publicity that you --  were

4 you aware of this article being written back in 199 6?

5      A    I remember seeing it.  As far as me solic iting

6 to get it as advertising, no, I did not.

7           We had a lot of free advertising via the

8 newspaper and magazines and other sources that just

9 showed up, and we were very grateful for them.

10      Q    Why do you think that was?

11      A    I think it was because we had a great pro duct

12 and we had an awful lot of people showing up from

13 different parts of the country and different media

14 sources, and they just liked what they saw and tast ed

15 and wrote about it.

16      Q    Okay.  The article which is Giovanni's Ho t and

17 Spicy Shrimp, has that -- has the product they're

18 referring to -- has the food that they're referring  to

19 ever been referred to as anything else?

20      A    No.

21           MR. MULLARKEY:  Objection.  Form.

22      Q    By you?

23      A    No, the name has always been the same,

24 Giovanni's Hot and Spicy "We Really Mean It" or "We

25 Really Mean It" Hot and Spicy.  I'm not sure exactl y.  I
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1 don't have the label in front of me, but that's wha t we

2 used to have on there.

3           MS. PITTS:  If you could turn to Exhibit 5,

4      please.

5           THE WITNESS:  Exhibit 5, I'm looking at i t.

6        (Exhibit No. 5 marked for identification.)

7 BY MS. PITTS:

8      Q    Please identify what this document is.

9      A    Document what?  Say it again.

10      Q    Please identify what this document is.

11      A    It's a lease agreement.

12      Q    And who are the parties here?

13      A    It's KVA.  GSA [sic] has requested KVA --  I

14 think KVA was the Kahuku something association and

15 Giovanni's Aloha Shrimp, a license to operate a roa dside

16 lunch wagon for such license area and to use the

17 structure located within the leasing area for stora ge

18 and employee restroom purposes.  That's the first

19 paragraph or two right there.

20      Q    When did you enter into this agreement?

21      A    December of 1977.

22      Q    Sorry.  When did you enter into -- 1977 o r

23 1997?

24      A    1997, I'm sorry.  This license agreement made

25 this 9th day of December, 1997, but effective as of
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1 July 1, 1997, effective date, by the Kahuku Village

2 Association.

3      Q    Why were you included in this agreement?

4           MR. MULLARKEY:  Objection.  Form.

5      A    Well, because the lease was originally in  my

6 name and I guess they wanted me to be included in i t.

7      Q    Okay.  Do you remember any conversations you

8 had with the landowner about the lease transfer?

9           MR. MULLARKEY:  Objection.  Form.

10      A    No, I don't remember.  Too far back.

11           MS. PITTS:  Okay.  If we could go to

12      Exhibit 6?

13           THE WITNESS:  Okay.  It's the Application  for

14      Registration of Trademark.

15        (Exhibit No. 6 marked for identification.)

16 BY MS. PITTS:

17      Q    Okay.  And can you tell me...

18      A    I was the applicant.

19           MR. MULLARKEY:  Objection.

20 BY MS. PITTS:

21      Q    Do you remember filing this application?

22      A    Absolutely.  I signed it.

23      Q    Why was it filed?

24      A    For registry of a trademark, for my trade mark.

25 I wanted to protect the name.
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1      Q    Okay.  And was this trademark ever

2 transferred?

3      A    Never.

4           MR. MULLARKEY:  Objection.  Form.

5 BY MS. PITTS:

6      Q    Was it ever your intent to transfer this

7 trademark?

8      A    Never.

9      Q    All right.  And what's the trademark -- i n

10 this application, what was it a trademark for?

11      A    Giovanni's Aloha Shrimp marinade and sauc es.

12 At that particular time that was labels on packagin g and

13 bottles.

14           MS. PITTS:  All right.  If we can turn to  the

15      amendment to the asset purchase agreement,

16      Exhibit 7.

17           THE WITNESS:  Okay.  I gotta go back now.

18           MS. PITTS:  No, it's just Exhibit 7.

19           THE WITNESS:  Exhibit 7, okay.  I'm sorry .  I

20      misunderstood you.  Okay.  The first asset

21      agreement, purchase agreement, yes, I got it.

22        (Exhibit No. 7 marked for identification.)

23 BY MS. PITTS:

24      Q    Okay.  Can you identify what this documen t is?

25           MR. MULLARKEY:  Objection.  Form.
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1      A    Can I identify it, yes, I can.  It's the asset

2 agreement, purchase agreement that I did between my self

3 and the purchaser.

4      Q    How did it amend -- how did it change the

5 original agreement you signed with petitioner?

6           MR. MULLARKEY:  Objection.  Foundation.  Form.

7      A    How did it change?  There was an amendmen t to

8 this agreement later on with Attorney Sonson.  That 's

9 the only thing that I can think of right now.

10      Q    Exhibit Number 7, are you looking at the First

11 Amendment of Asset Purchase Agreement?

12      A    Yes, I am.  November 7, 1977.  Whereas th e

13 seller and the buyer lessee agreement to amend the

14 agreement to change seller's contingencies designat ed

15 under Paragraph 3A.

16           I don't know what you want me to -- I don 't

17 know the question actually.

18      Q    Okay.  Let's start with why did you go --  who

19 drafted this agreement?

20           MR. MULLARKEY:  Objection.  Form.

21      A    Alex Sonson is who drew this agreement up .

22      Q    When you went to Sonson to get this amend ment,

23 do you remember why it was necessary?

24           MR. MULLARKEY:  Objection.  Form.

25      A    Well, I wanted to protect my trademark an d I
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1 wanted to make sure that -- it was predominately ab out

2 the trademark.

3           We wanted to make sure we had the name an d

4 that we were protected with the name, the licensing

5 agreement on it.

6      Q    Okay.  If you look at Paragraph 1, Landlo rd's

7 Consent and Assignment Contingency.

8      A    Under asset purchase, is that what you're

9 telling me to look at right under witness?

10      Q    And then go to Number 1.

11      A    The paragraph Number 1, is that what you' re

12 telling me to look at?

13      Q    Yes, it's got a Number 1 on it.

14      A    I see what you're saying.  Where it says,

15 Landlord Consent and Assignment Contingency?

16      Q    Right.

17      A    Okay.  What do you want to know about it?

18      Q    Can you please read over that.

19      A    Seller and buyer hereby agree that the

20 contingency required the--

21           MR. MULLARKEY:  Can you ask a question pl ease?

22           MS. PITTS:  I meant for him to read to hi mself

23      so I could ask him questions related to it.

24           THE WITNESS:  Can I go on or what?

25
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1 BY MS. PITTS:

2      Q    Are you good with your review of Paragrap h 1?

3      A    Yes.

4      Q    Why -- do you remember why this was put i nto

5 this agreement?

6           MR. MULLARKEY:  Objection.  Foundation.  Form.

7      A    It says the consent of the landlord, Camp bell

8 Estates, cannot be obtained and as such buyer has a greed

9 to be added onto the current lease with the seller.

10      Q    All right.  What was your understanding a bout

11 how this agreement changed the prior agreement betw een

12 you and petitioner, the Asset Purchase Agreement?

13           MR. MULLARKEY:  Objection.  Form.  Founda tion.

14      A    From what I'm reading, the Campbell Estat es

15 wanted the buyer as agreed to be added onto the cur rent

16 lease with the seller.

17      Q    Okay.  Number 2, Paragraph 2?

18      A    Okay, Paragraph 2, Trademark Contingency,

19 seller shall provide evidence prior to closing that  the

20 trademark, Giovanni's Aloha Shrimp, is registered a nd

21 owned in the State of Hawaii by the seller.

22           Seller hereby conveys and agrees to permi t

23 buyer to use the trademark name, Giovanni's Aloha

24 Shrimp, at no cost to the buyer for the period of t en

25 years with -- and then it goes to the next page -- said
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1 term to be extended for additional ten years upon s eller

2 renewing the said trademark.  Shall I continue read ing?

3      Q    No, you're good.  What -- was the terms o f

4 this (inaudible) agreed to by -- by Mr. Nitsche?

5           MR. MULLARKEY:  Objection.  Form.  Founda tion.

6      A    Yes.

7      Q    Did Nitsche agree to this contingency?

8           MR. MULLARKEY:  Objection.  Form.  Founda tion.

9      A    Yes.

10      Q    Can you answer again?

11      A    Yes.

12      Q    Okay.  And was this agreement ever signed  by

13 you?

14      A    Yes, it was.  I don't have one signed in front

15 of me but I signed one.

16      Q    Was this agreement ever signed by Mr. Nit sche?

17           MR. MULLARKEY:  Objection.  Foundation.

18      A    I'm under the impression he signed one, b ut I

19 don't have copies of that in front of me.

20      Q    Okay.

21      A    No one complained about any of this.  I n ever

22 went back to Sonson.  If I had a problem on any con tract

23 he did with me, I would have gone back to him.

24 Obviously, I believed these things were signed by a ll

25 parties because there was no contention involved.
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1      Q    What did happen after the agreement -- af ter

2 this agreement--

3      A    Yes.

4      Q    -- was entered into?

5      A    Yes.

6      Q    What did happen after this agreement was

7 entered into?

8           MR. MULLARKEY:  Objection.  Form.

9      A    I don't remember, Jamie.  I don't know wh at

10 time you're talking about or how far down the road.

11      Q    After -- after -- after this agreement, d id

12 you go back to Sonson about anything?

13      A    No.

14           MR. MULLARKEY:  Objection.  Form.

15      A    No, not anything to do with that contract , not

16 at all or that agreement.

17           MS. PITTS:  Okay.  We can go to Exhibit 8 ,

18      please.

19           THE WITNESS:  Okay.  I'm looking at it.

20        (Exhibit No. 8 marked for identification.)

21 BY MS. PITTS:

22      Q    -- what this photo is?

23      A    Yeah, I had my relatives, nieces and neph ews,

24 visit from California and that's inside our bottlin g

25 company in Waialua.  I think it was Waialua.
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1           And that's my two nieces and her fiancee and

2 my niece's husband in the background there and obvi ously

3 me.

4      Q    Approximately when was this photo taken?

5      A    I think somewhere around '99 or '98.  I'm  not

6 sure.

7      Q    And what are in the boxes featured in the

8 photo?

9      A    Our -- either -- I can't make it out but we

10 had boxes of scampi marinade or our hot sauce.

11      Q    Were you selling these -- were you sellin g the

12 sauce, the scampi sauce and marinade at this point?

13      A    The scampi sauce and hot sauce were in al l the

14 commissaries in the State of Hawaii at that time.  We

15 were negotiating with Sam's Club.

16           We had it in some stores downtown, Soma

17 something -- what's that store?  I forgot it -- a h igh

18 line store and a couple of hot sauce places downtow n.

19           So we were on the move.  We were negotiat ing

20 with one of the chain stores as well.

21      Q    Okay.  Great.  At this point were you sel ling

22 online?

23      A    Yes.

24           MR. MULLARKEY:  Objection.  Form.

25
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1 BY MS. PITTS:

2      Q    Were you selling the scampi marinade onli ne?

3      A    Yes.

4      Q    Were you selling bottles of hot sauce onl ine?

5           MR. MULLARKEY:  Objection.  Form.

6      A    Both sauces were sold online on our websi te,

7 hot sauce and scampi.

8           MS. PITTS:  Now let's turn to Exhibit 9.

9           THE WITNESS:  Okay.  I'm there.

10        (Exhibit No. 9 marked for identification.)

11 BY MS. PITTS:

12      Q    This is -- can you tell me what this is?

13      A    It looks like Domain Tools.  I signed up a

14 domain for Giosauces.com.  I don't know what else.

15           Giovanni's Aloha Foods, that was what the  name

16 of our company was at the time.  I guess I wanted t he

17 domain name protected.

18      Q    And what is the created date of the websi te

19 domain name?

20           MR. MULLARKEY:  Objection.  Foundation.  Form.

21      A    2001 -- created 1998, excuse me.

22      Q    All right.  And under administrative cont act?

23      A    Was...

24      Q    Whose email address is under administrati ve

25 contact?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    The administrative contact is John Aragon a,

3 Giovanni, Giovanni's Aloha Foods and Haleiwa, Hawai i.

4      Q    And the email address that's listed there ?

5      A    Giosauces.com.

6      Q    The email address that's next to your nam e,

7 was that your email address?

8           MR. MULLARKEY:  Objection.  Form.

9      A    Yes, that's right.  Giovanni@Hawaii.rr.co m.

10 The font is very small, so it's a little hard to se e.

11      Q    Okay.  Do you have your glasses with you

12 today, John?

13      A    I don't need glasses for reading.  I need

14 probably magnifiers for this but I can see it.

15      Q    Okay.  Just making sure.  All right.

16           So starting with 1998, can you tell me ab out

17 what you did with this domain name and -- sorry, le t me

18 rephrase that.  Did you use this domain name?

19      A    I absolutely did.  It was part of our web site

20 and we used it for our website.  It's that simple.

21 That's how people got ahold of us via the email or the

22 website.

23      Q    Okay.  So you did receive -- did you rece ive

24 emails via the website--

25           MR. MULLARKEY:  Objection.
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1      Q    -- the email address that's listed on

2 Exhibit 9?

3           MR. MULLARKEY:  Objection.  Form.

4      A    Yes.

5      Q    What kind of emails?

6           MR. MULLARKEY:  Objection.  Form.

7      A    Emails to get orders for sauces, people t rying

8 to order the sauce, and we got emails of, I guess,

9 testimonies as well, people thanking us or that had  been

10 to the truck, that kind of stuff.

11      Q    Who handled receiving, reading the emails ?

12      A    I did.

13           MR. MULLARKEY:  Objection.  Form.

14 BY MS. PITTS:

15      Q    Who was responsible for replying to email s?

16           MR. MULLARKEY:  Objection.  Form.

17      A    I used to answer 99 percent of them.  I d idn't

18 get to all of them all the time, but most of the ti me I

19 wrote back to people.

20      Q    Okay.  How long did you have that email

21 address?

22           MR. MULLARKEY:  Objection.  Form.

23      A    I would imagine from 1998 or '97.  I'm no t

24 sure exactly.

25      Q    Okay.  Up until?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    The Giovanni from Hawaii was there until I

3 left and I guess I left in 2000, 2001.  So that

4 Giovannisauces@Hawaii.rr.com obviously couldn't be

5 carried to Florida, New York, or New Jersey where I  was

6 after that.

7           MS. PITTS:  Okay.  Turn to Exhibit 10, pl ease.

8           THE WITNESS:  Yes, I'm at it.

9           MR. MULLARKEY:  Jamie, can you give me a Bates

10      number for that.  I'm a little lost I think.

11           MS. PITTS:  JA685.  I'll open the one you 're

12      looking as well.

13           MR. MULLARKEY:  I'm not sure where you ar e.

14           MS. PITTS:  Bates Number 77.

15           MR. MULLARKEY:  Thank you.

16       (Exhibit No. 10 marked for identification.)

17 BY MS. PITTS:

18      Q    John, can you identify what this exhibit is?

19      A    Yeah, it's a picture of our original shri mp

20 truck and then a statement about, "What began as an

21 unknown white shrimp truck on Oahu's North Shore."

22           What it was was a selling feature for us to

23 tell people you don't have to come to Hawaii to get  the

24 sauce anymore because we'll ship it.

25      Q    Okay.  And does this exhibit if you flip
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1 through it -- please flip through the 17 pages.

2      A    Flip through the 17 pages and do what?

3      Q    Tell me is this an accurate depiction of what

4 the website looked like--

5           MR. MULLARKEY:  Objection.  Form.

6 BY MS. PITTS:

7      Q    -- on the dates listed at the top of each

8 page.

9           MR. MULLARKEY:  Objection.  Form.

10      Q    Can you turn back to the first page, John ?

11      A    Yeah, the pages I skimmed through are

12 certainly the pages that were on our website.

13      Q    How was -- who created the website?

14      A    We had a customer that was in the Navy.  He

15 came over and did that website for just about nothi ng.

16 That's how it started.  I don't even remember his n ame.

17      Q    And at this point, who was operating the sauce

18 bottling business?

19      A    I was.

20      Q    Okay.  All right.  And back on Page 1, it  says

21 August 23, 1999, at the top; is this an accurate

22 depiction of what the website looked like on that d ate?

23           MR. MULLARKEY:  Objection.  Form.

24      A    Well, Page 1 is a picture of the truck.

25 That's not -- the writing underneath--
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1      Q    The entire web page -- does it accurately

2 reflect -- does this copy accurately reflect what t he

3 website looked like in 1999?

4           MR. MULLARKEY:  Objection.  Form.

5      A    The picture of that truck is not -- I gue ss if

6 you get back to where these black pages are in the back

7 of this thing, the website looked very similar to t hat,

8 yes.

9      Q    Okay.

10      A    Back in the back, yeah, there it is.  The re's

11 the original website with the little dancing shrimp  and

12 the dancing guy and a TV, our--

13      Q    What page are you on?  Sorry, John.

14      A    Page -- it says December 17.

15      Q    Read JA--

16      A    447.

17           MR. MULLARKEY:  Objection.

18      A    447.

19      Q    447, all right.  What were you saying abo ut

20 this page?

21      A    It's obviously not in color like it was o n the

22 website but that's -- that was our original front p age.

23      Q    Okay.  On the website -- what was the pur pose

24 of the website?

25           MR. MULLARKEY:  Objection.  Form.  Founda tion.
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1      A    The purpose of the website was to sell

2 products, the scampi marinade and the hot sauce and  to

3 get exposure.

4      Q    And did the website achieve its purpose?

5      A    Yes, it did.

6      Q    Okay.  Let's see.  And who was responsibl e for

7 taking the pictures that are featured here if you g o to

8 JA307?

9           MR. MULLARKEY:  Objection.  Form.

10      A    307, I'm at 407.  Can you tell me what pi cture

11 is on 307 because I can't find 307.

12      Q    It's a picture of the hot sauce.

13      A    I think our web designer took those.  The  guy

14 that was doing the website took the pictures.

15      Q    And that's -- is that one of the products  that

16 you were selling?

17           MR. MULLARKEY:  Objection.  Form.

18      A    Yes, Giovanni's Hot and Spicy Sauce, 8.95 .

19      Q    And when did you start selling these bott led

20 sauces?

21      A    When the website was started, whatever da te I

22 gave you from before.  We tried selling immediately  as

23 soon as the website was up.

24      Q    Okay.  Did you ever change the way the la bel

25 looked on the hot and spicy sauce?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    I think recently we did some shading on t he

3 label itself, but predominantly it's the same.

4      Q    What about the wording--

5      A    No, same.

6      Q    -- on the label?

7      A    No, the label is the same.

8      Q    And for the scampi marinade?

9      A    Same thing.

10           MR. MULLARKEY:  Objection.

11 BY MS. PITTS:

12      Q    Is the label -- how's the label different  than

13 it is today?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Well, the label in Hawaii has got the Haw aiian

16 palm trees on it.  The one today has kind of got a chef

17 thing.  I wish I had a label with me.  I don't have  it.

18 It looks different than that bottle does now.

19      Q    But are the words--

20      A    The words are the same as far as it being  "We

21 really mean it."  Our hot sauce and the scampi mari nade,

22 that's exactly the same.

23           MR. MULLARKEY:  Jamie, can we take a quic k

24      five-minute break?  I'm sorry.

25           MS. PITTS:  Sure.
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1           MR. MULLARKEY:  Thank you.

2                   (Short break taken.)

3 BY MS. PITTS:

4      Q    So we were looking at Exhibit 10.

5      A    Yes.

6      Q    If you can go to -- back to JA000427, eig ht

7 pages back.

8      A    427, I'm on it.

9      Q    All right.  The label that's on the bottl e of

10 sauce in this picture, who first -- who first desig ned

11 this label?

12           MR. MULLARKEY:  Objection.  Form.

13      A    I did with a printer.  We got some proofs .  We

14 went over it a couple of times.  I decided I liked it

15 and that was it.

16      Q    Okay.  And was the same label used

17 consistently?

18      A    Yep.

19      Q    Okay.  And let's see.  Turn back -- turn up a

20 page, one page where you see the bottle of hot and spicy

21 sauce.

22      A    Yes, I see it.

23      Q    JA315 but you can barely tell because it' s

24 over the picture.  Who was responsible for creating  this

25 label?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    I did all the labels.

3      Q    Okay.  And how long -- the bottom of this

4 photo says 1998; is that accurate?

5           MR. MULLARKEY:  Objection.

6      Q    -- question of when the photo was taken?

7           MR. MULLARKEY:  Objection.  Form.

8      A    The picture was taken -- according to thi s

9 picture it says '98.  I would assume that's accurat e.

10      Q    Let's see.  At this point during the bott ling

11 business, what was your role with the business?  Wh at

12 was the business?  Let's start there.

13           MR. MULLARKEY:  Objection.  Form.  Calls for

14      narrative.

15 BY MS. PITTS:

16      Q    What was the name of the business?

17      A    Giovanni's Aloha Foods was a business tha t

18 produced a bottle of hot sauce and a bottle of scam pi

19 marinade.

20           I conducted the daily operations of that and

21 also went out and solicited sales via businesses in  the

22 island of Oahu.

23           MS. PITTS:  And can -- let's go -- let's go to

24      Exhibit 10 -- Exhibit 11.  Sorry.

25           THE WITNESS:  I'm there.
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1           MR. MULLARKEY:  Jamie, can you give me a page

2      on the PDF.

3           MS. PITTS:  Let's see.  It says 94.  We'v e

4      already kind of gone through these, so I'll do  this

5      quickly.

6      (Exhibit No. 11 marked for identification.)

7 BY MS. PITTS:

8      Q    On Exhibit 11, can you tell me -- can you

9 identify what's featured in the photos.

10      A    All the pictures in Exhibit 11 are pictur es of

11 my hot and spicy sauce, hot and spicy sauce again o n the

12 next page, scampi marinade on the third page and ou r

13 award winning bottle on the fourth page.

14           We won the Scovie award so that's the bot tle

15 they sent us back, and the last page is a picture o f a

16 shirt that we designed that we sold on the truck.

17      Q    You said that the -- there was a design a fter

18 you won an award.  Why did you change -- why was th e

19 label changed at that point?

20      A    I did not change the label.  When we won that

21 award for our scampi marination, the Scovie people sent

22 us that bottle with that label on it.  That was lik e our

23 trophy.  We didn't sell it that way.

24      Q    All right.  When you -- can you tell me a bout

25 the Scovie awards; what are they?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    The Scovie awards is an outfit that does a lot

3 of advertising about different marinades and sauces  and

4 barbecue sauces.

5           And they came to us, asking us if we woul d

6 like to participate.  We gave them a bottle of scam pi

7 and a bottle of hot sauce.  They took it.

8           There were roughly 144 varieties of scamp i

9 marinade across the United States and out of those 144

10 varieties, we took first place which was pretty

11 astounding, and in the hot sauce we took second pla ce.

12           That's what they do.  It's a big outfit t hat

13 advertises for small companies and large companies as

14 well, and we were fortunate enough to do that well with

15 them.

16      Q    Did you pay them anything?

17      A    No.

18      Q    And the recipe for the scampi marinade --

19 where did that come from?

20           MR. MULLARKEY:  Objection.  Form.

21      A    The scampi marinade was originally my mom 's

22 recipe.  I kind of tweaked it a little bit, but tha t's

23 where it originates.  She's originally from Naples,

24 Italy and it's pretty good stuff.

25      Q    Are you still -- are you selling scampi
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1 marinade today?

2      A    Absolutely.  We have a website as you all  know

3 that's still online now.  We sell our scampi marina de

4 and our hot sauce online right here in Florida.

5      Q    And it is the same recipe that was used b ack

6 when you first started the bottling business?

7      A    Yes, exactly.

8           MR. MULLARKEY:  Objection.  Form.

9      A    Yes.  The answer is yes.

10      Q    And the hot sauce?

11      A    Same.  It's the same stuff.

12           MS. PITTS:  Okay.  And -- all right.  Let 's

13      see.  If we could go to -- if we could go to

14      Exhibit 12.

15           THE WITNESS:  Okay.  I'm looking at it.

16       (Exhibit No. 12 marked for identification.)

17 BY MS. PITTS:

18      Q    Can you identify what this document is?

19           MR. MULLARKEY:  Jamie, can you please giv e me

20      a page number.

21           MS. PITTS:  Page Number 100.

22 BY MS. PITTS:

23      Q    John?

24      A    Yes, it's a tax document.  It's the Depar tment

25 of Taxation and it's got the taxpayer name, John
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1 Aragona, doing business as Giovanni's Aloha Foods, the

2 taxpayer ID.  I know this thing and I understand wh at

3 this is.

4      Q    Okay.  Did you apply--

5      A    Yes.

6      Q    Did you apply for this tax permit?

7           MR. MULLARKEY:  Objection.  Form.

8      A    Yes, I have a tax ID number and obviously  had

9 to apply for it.

10           MS. PITTS:  And go to Exhibit 13.

11           THE WITNESS:  Thirteen is a business card  that

12      we used to have when we had our bottling compa ny in

13      Pearl City.

14       (Exhibit No. 13 marked for identification.)

15 BY MS. PITTS:

16      Q    And the name on it?

17      A    Is Giovanni's Aloha Foods, Pearl City, Ha waii.

18      Q    Okay.  And whose business card was this?

19      A    It says Giovanni Aragona.  That's me.

20      Q    Why did you go by Giovanni and not John?

21      A    Well, John in Italian is Giovanni and we

22 started the business, and John's shrimp truck wasn' t

23 quite as seductive as Giovanni, so that's why we di d

24 that.

25      Q    You're right; it's not.  I never thought about
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1 it that way.  All right.  How long did you use this

2 business card?

3           MR. MULLARKEY:  Objection.  Form.

4      A    Used that card until I left Hawaii.  I me an

5 obviously it says Pearl City on it, and I wasn't go ing

6 to hand out cards with Pearl City in the State of

7 Florida.

8      Q    Okay.  And who designed this card?

9           MR. MULLARKEY:  Objection.  Form.

10      A    I did, along with my printer.

11           MS. PITTS:  All right.  Now Exhibit 14.

12           THE WITNESS:  Yep.

13       (Exhibit No. 14 marked for identification.)

14 BY MS. PITTS:

15      Q    What -- can you identify this document?

16      A    It's Articles of Organization for Limited

17 Liability Company, Giovanni's Aloha Shrimp, LLC, an d our

18 address obviously.

19      Q    Who was involved in the operation of this

20 business?

21           MR. MULLARKEY:  Objection.  Form.

22      A    James L. Goodrich, who was my attorney at  the

23 time, was involved with it.  Then the partners on t his

24 thing was myself, Connie Aragona, James Goodrich, a nd

25 Diane Wong, who is James Goodrich's wife.
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1      Q    And what did Giovanni's Aloha Shrimp, LLC  do?

2      A    Well, it predominantly was the bottling

3 company at that point.  That LLC was kind of like a n

4 umbrella over the -- not the shrimp wagon because t hat

5 was the bottling company.  And at that point, I sol d the

6 truck, so it was the bottling company.

7      Q    And was Mr. Nitsche aware of this busines s

8 being formed?

9           MR. MULLARKEY:  Objection.  Foundation.  Form.

10      A    At that time I'm not really sure.  I thin k he

11 was though.

12      Q    Did he -- to your knowledge did he ever b ecome

13 aware that there was a business?

14      A    Yes, originally he--

15           MR. MULLARKEY:  Objection.  Form.

16      A    Later on he did, certainly.

17      Q    How do you know that Mr. Nitsche knew abo ut

18 the business, Giovanni's Aloha Shrimp, LLC?

19      A    Because he got involved with it later on down

20 the road.

21      Q    Okay.

22      A    His position with the bottling company wa s

23 nothing, other than he came up with some financing to

24 help us along.

25      Q    Okay.  And what was Mr. Goodrich's role w ith
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1 this company?

2      A    The legality end; that's it.

3      Q    And Diane Wong, what was her role?

4      A    She had no role really.  She was on there

5 based on a partnership with Jim Goodrich.

6      Q    Okay.  And did -- did Mr. Nitsche ever ob ject

7 to you using the name Giovanni's Aloha Shrimp?

8           MR. MULLARKEY:  Objection.  Form.

9      A    No, he never objected to any of it.  The next

10 thing, Exhibit 15, the Giovanni's Aloha Foods, he d idn't

11 object to that either.  His name is on it.

12      Q    Okay.  And why was Giovanni's Aloha Foods

13 formed if you -- why was -- okay.

14           Why was Giovanni's Aloha Foods formed in

15 addition to Giovanni's Aloha Shrimp?

16           MR. MULLARKEY:  Objection.  Form.

17      A    Well, the Aloha Foods we thought would be  a

18 more apt name because we were selling the bottles o f

19 sauce, and it's more as a food product.  So it was

20 Giovanni's Aloha Foods, LLC for that particular rea son.

21      Q    And Giovanni's Aloha Shrimp, what product s --

22 what products -- what was -- what service or produc t

23 was -- was intended to be sold by Giovanni's Aloha

24 Shrimp?

25           MR. MULLARKEY:  Objection.  Form.
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1      A    Giovanni's Aloha Shrimp originally was th e

2 bottling company and also used for franchising the

3 trucks in the mainland a little bit down the road.

4      Q    Was Mr. Nitsche brought into Giovanni's A loha

5 Shrimp, LLC?

6      A    Not that I know of.

7           MR. MULLARKEY:  Objection.  Form.  Founda tion.

8 BY MS. PITTS:

9      Q    What was your answer, John?

10      A    No, not as far as I know.

11      Q    And Giovanni's Aloha Foods, what was -- w hat

12 was Mr. Nitsche's role with that business?

13      A    None at all, other than he helped with so me

14 financing, and he became a partner with Giovanni's Aloha

15 Foods or he had a percentage of it.  That's in

16 Exhibit 15.

17      Q    Okay.  And whose idea was it to form the

18 limited liability company?

19           MR. MULLARKEY:  Objection.  Form.

20      A    Jim Goodrich.

21      Q    What was his -- what was Mr. Goodrich's t heory

22 behind doing that; why did he say he thought it was  what

23 you guys should do?

24           MR. MULLARKEY:  Objection.  Form.  Founda tion.

25      A    To the best of my remembering that issue was
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1 that Goodrich said we could have partners with less

2 liabilities.

3           I'm not a tax lawyer.  I don't really

4 understand all that.  But that's what I remember.  So he

5 made an LLC for that reason.

6      Q    At the time Giovanni's Aloha Foods, LLC w as

7 formed had you already been using the name Giovanni 's

8 Aloha Foods?

9      A    Yes.

10      Q    Had you already been selling products?

11      A    Yes.

12      Q    Under the name Giovanni's Aloha Foods?

13      A    Yes.

14      Q    What products were being sold?

15      A    The scampi marinade and the hot sauce.

16      Q    And if you turn to -- let's see.

17           MS. PITTS:  I'm sorry was Exhibit 15

18      introduced?

19           THE WITNESS:  No, it was not entered yet.

20           MS. PITTS:  Can you turn to that?

21           MR. MULLARKEY:  What number is that, Jami e,

22      for us?

23           MS. PITTS:  104.

24       (Exhibit No. 15 marked for identification.)

25
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1 BY MS. PITTS:

2      Q    Is this the document that we were just

3 discussing?

4      A    Yes, it is.

5           MR. MULLARKEY:  Objection.  Form.

6 BY MS. PITTS:

7      Q    Did you give -- did this company have

8 permission to use the name Giovanni's Aloha Foods t hat

9 you were already using at that point?

10      A    Yes.

11           MR. MULLARKEY:  Objection.  Form.

12      A    Yes.  The answer was yes.

13      Q    And did the company, itself, give you

14 permission to use Giovanni's Scampi Marinade?

15           MR. MULLARKEY:  Objection.  Form.

16      A    I don't understand the question, Jamie.

17      Q    I'm asking if after the business Giovanni 's

18 Aloha Foods was formed, if that business had the ri ght

19 to use the names that you were already using?

20      A    Absolutely.

21           MR. MULLARKEY:  Objection.  Form.

22           MS. PITTS:  All right.  We can go to

23      Exhibit 16.

24           THE WITNESS:  Okay.  I'm there.

25       (Exhibit No. 16 marked for identification.)
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1 BY MS. PITTS:

2      Q    Can you identify what this document is?

3           MR. MULLARKEY:  Objection.  Form.

4      A    It seems to me it's a picture of a bottle  of

5 hot sauce, and it's local sauce wins top award from  the

6 Honolulu Star Bulletin.

7      Q    And is that the same product that was bei ng

8 sold by the company?

9      A    Yes.

10           MS. PITTS:  All right.  If we can go to

11      Exhibit 17.

12           THE WITNESS:  Okay.  We're there.

13       (Exhibit No. 17 marked for identification.)

14           MS. PITTS:  It's 108 for you.

15           MR. MULLARKEY:  Okay.

16 BY MS. PITTS:

17      Q    Please identify what this document is.

18      A    Limited liability company member agreemen t.

19      Q    All right.  And what were the circumstanc es

20 that led up to this agreement?

21           MR. MULLARKEY:  Objection.  Form.

22      A    I think at that time we had the bottling

23 company and we needed some cash, so Goodrich recomm ended

24 we start this liability company, and we would invol ve

25 Troy and himself and his wife, and they would contr ibute
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1 some money and we would run the operation.

2           Well, I ran 99 percent of that operation

3 anyway.  That's why it was formed.

4      Q    And this company being formed -- what

5 trademarks did this company use?

6           MR. MULLARKEY:  Objection.  Form.

7      A    The trademarks that were in place were al l the

8 same.  Giovanni's Aloha Foods, Giovanni's Scampi

9 Marination, the hot sauce.  Whatever the trademarks  were

10 that we originated were still involved in this comp any.

11           Those trademarks were still mine.  We sti ll

12 used the same names on the bottle, scampi and hot s auce

13 as always.

14      Q    Did you ever transfer ownership?

15           MR. MULLARKEY:  Objection.  Form.

16      A    Never transferred any of the trademark

17 ownership to anyone.

18      Q    Okay.  If you look at Number 5 on that fi rst

19 page of the Limited Liability Company Member Agreem ent.

20      A    The following member contributions, owner ship

21 interests, and voting rights in the LLC shall apply .  Is

22 that what you're telling me to do?

23      Q    Yes, and then turn the page to number -- to

24 the next page where -- let's see.  Does this compan y --

25 who ran this company?
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1      A    I did.

2      Q    And what were your roles?

3      A    Same as before.  Ran the daily operations  of

4 the bottling company, solicited sales.  I worked 10 , 12

5 hours a day in that place.

6      Q    Daily operations, can you -- what did the y

7 consist of?

8      A    Making sure we had enough product to make  our

9 sauces, going shopping for them, picking them up, h aving

10 some delivered, getting the line in operation in th e

11 morning, proceeding to pack and bottle our boxes wi th

12 our stuff that we needed to deliver, and in the mid dle

13 of all that still seeing people so we could solicit  more

14 sauces to gain more customers.

15      Q    And at this time -- at the time this agre ement

16 was entered into, did Mr. Nitsche ever express conc ern

17 about the company about any of the names or product s

18 that the company was selling?

19           MR. MULLARKEY:  Objection.  Form.  Founda tion.

20      A    No, never objected to any of it.

21      Q    And was there any relation between this

22 company, the Giovanni's Aloha Foods, LLC and Giovan ni's

23 Aloha Shrimp, LLC?

24           MR. MULLARKEY:  Objection.  Form.

25      A    No, the shrimp was something different an d the
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1 foods was the only thing he was involved with.

2      Q    And did you -- were there any other agree ments

3 besides this Limited Liability Company Agreement be tween

4 the parties?

5      A    Not that I remember, no.

6           MS. PITTS:  We're ready for...

7           THE WITNESS:  18.

8       (Exhibit No. 18 marked for identification.)

9 BY MS. PITTS:

10      Q    Yes.  Can you please identify what this

11 document is?

12      A    It's a document of solicitation actually.   We

13 sent this out to people we were working with, tryin g to

14 get their business.  It's pretty self-evident what it

15 reads.

16           It gives a little bio of Giovanni's and t ells

17 about the Scovie award that we won, a little praise

18 about yourselves, and we have products that we'd lo ve to

19 deliver to your store or home or whatever.  And we hope

20 to serve you in the best way in the near future.  I t's a

21 sales letter.  That's what it is.

22      Q    Who created this letter?

23      A    I created it with -- I don't remember who  else

24 was involved, a couple friends of mine.  I wrote so me of

25 the stuff up, had a couple guys look at it and they
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1 tweaked it, and we changed it around but basically I did

2 it.

3      Q    And who was this given to?

4      A    It was mailed out to people like -- I can 't

5 remember the big chain store in Hawaii.  Like we ha ve

6 Publix in Florida, it was -- I can't remember the n ame

7 of the stupid store.

8           It was a big chain and certainly we hande d

9 them out to other people and we did a mailing list one

10 time to a lot of small stores and grocery stores

11 downtown.

12      Q    And did any sales or vendor relationships  stem

13 from circulation of this letter?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Yeah, we got some business out of it.  It 's

16 like canvassing; you gotta hit a hundred doors a da y and

17 maybe you'll sell one.  So we sent a lot of this st uff.

18 I handed out a lot of them most of the time.

19           And we did get the commissaries in Hawaii .

20 That wasn't via this letter however.  And we did ge t a

21 couple of small vendors that sold all kinds of sauc es

22 because of the letter.  So it worked to a degree, y eah.

23           MS. PITTS:  All right.  Can you turn to

24      Exhibit 19?

25           THE WITNESS:  Okay.
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1       (Exhibit No. 19 marked for identification.)

2           MR. MULLARKEY:  Jamie, what page?

3           MS. PITTS:  Page 117.

4 BY MS. PITTS:

5      Q    And if you compare Exhibit 19 to Exhibit 9--

6      A    Yeah, I think it's basically the same thi ng.

7           MR. MULLARKEY:  Objection.

8           THE WITNESS:  Can I speak or what?  What do

9      you want me to do here, guys?

10      A    It's Giosauce.com.  It looks like another

11 domain thing we set up.

12      Q    Okay.  And did you -- were you responsibl e for

13 renewing this domain name?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Yes.

16      Q    Why did you do so?

17      A    Again, to protect the name so nobody coul d

18 take the Giosauces.com.

19           MS. PITTS:  Okay.  I think we're ready fo r

20      Exhibit 20.

21       (Exhibit No. 20 marked for identification.)

22           THE WITNESS:  Exhibit 20 is the Departmen t of

23      Veteran Affairs, and this really is a document  that

24      tells a little bit of my war-type problems  

25           
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1           MR. MULLARKEY:  Objection.  Form.

2      A    I would guess it was a couple years later .

3 2001 is when it happened.  I guess around 2004 I st arted

4 pushing harder and started to talk about it and doi ng

5 some stuff with some customers.

6      Q    What things did you do with customers to try

7 to start the business again?

8      A    I talked to a lot of people about startin g a

9 truck in Staten Island.  I started to talk to some

10 people in the mayor's office about doing that to ge t a

11 piece of land that I wanted to put a truck on.  Tha t

12 became a money issue at that point but the drive wa s

13 there.

14           South Street Sea Port in New York -- soli cited

15 with them, lost a rental property; was about a mont h too

16 late on that one.  Started to do some bottling at a

17 friend of mine's kitchen and I mean commercial kitc hen.

18 Handing out sauces to people here and there, trying  to

19 get it rolling like that.

20      Q    And did you ever get any traction during that

21 timeframe?

22      A    Yeah, very little.  Couldn't pay the rent  on

23 it, but I was still moving towards that goal.

24      Q    When did -- when did progress -- so the t ime

25 you're in New York until your current state, you mo ving
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1 to Florida, what -- I'm trying to figure out how to  word

2 this.

3      A    When I started to move--

4           MR. MULLARKEY:  Objection.  Form.

5      A    -- was probably more around 2007, and the n we

6 moved to Florida, I guess, 2009.  And I don't remem ber

7 exactly the date we started our first website.

8           But before that, I was pushing this stuff  and

9 talking to people about franchising.

10      Q    Okay.  What made you decide to move to

11 Florida?

12           MR. MULLARKEY:  Objection.  Form.

13      A    Just too cold.  I wanted to move.

14      Q    Okay.  And once you moved to Florida, wha t

15 efforts were made to restart the Giovanni's Aloha F oods

16 business?

17           MR. MULLARKEY:  Objection.  Form.

18      A    We went to see bottlers and tried to nego tiate

19 prices and we started to get the stuff bottled.

20           MS. PITTS:  Okay.  Exhibit 21 please.

21           THE WITNESS:  21, there it is.  I got it.

22       (Exhibit No. 21 marked for identification.)

23 BY MS. PITTS:

24      Q    Can you identify what this is?

25      A    Yeah, I called my attorney in Hawaii,
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1 Saccoccio, and he wrote me an email back that he

2 misplaced my number for some reason.

3           And he was in Puerto Rico and when he got

4 back, he'd get ahold of me.  So that's what that's

5 about.

6      Q    And why did you reach out to your attorne y

7 Saccoccio in 2008?

8      A    I was talking to him several times even w hile

9 I was in Hawaii about franchising, so we always tou ched

10 base about things that I wanted to do when it came to

11 the company.  He was a good attorney and still is a nd a

12 friend.

13      Q    Okay.  And at this point when you got the

14 letter, did you start communicating with Mr. Saccoc cio?

15           MR. MULLARKEY:  Objection.  Form.

16      A    Yes, I did.

17      Q    Around 2008, John, what were your

18 communications with Mr. Saccoccio?

19      A    I think it was a little bit about franchi sing

20 and then it was -- we talked a little bit about how  good

21 the truck was doing or the two trucks that were the re.

22           And that I was going to start a bottling

23 company in Florida and a website of those natures, and I

24 got some advice and encouragement from him.

25      Q    What did you say about the truck's operat ion?
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1           MR. MULLARKEY:  Objection.  Form.  Founda tion.

2      A    That it was doing fine.  The trucks were doing

3 fine, Jamie.  Next question.

4           MS. PITTS:  Okay.  And Exhibit 22.

5           THE WITNESS:  Okay, I'm at it.

6       (Exhibit No. 22 marked for identification.)

7           THE WITNESS:  Palmetto Canning.  This is a

8      very large canning company that does a lot of

9      business with a lot of stores, big chains.  I went

10      there to solicit them to make my product.

11           They, in turn, gave me a couple of smalle r

12      bottlers that I went and talked to.  And they gave

13      me leads that I could go see people to sell th e

14      product, which was very nice of them.

15           But their amount that they needed to make  was

16      much more than I could afford at the time.  Bu t I

17      was back there several times.  They always hel ped

18      me, very nice people.

19 BY MS. PITTS:

20      Q    Was this the first bottler that you

21 approached--

22           MR. MULLARKEY:  Objection.  Form.

23 BY MS. PITTS:

24      Q    -- once you moved back to Florida?

25      A    I think Palmetto was one of the first.  I 'm
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1 not sure exactly.

2      Q    And approximately what timeframe was this ?

3      A    It had to be like as soon as we got down here

4 I think 2009, 2010, something like that.

5           MS. PITTS:  Okay.  Now Exhibit 23.

6           THE WITNESS:  Okay, Gourmet Business

7      Solutions.

8       (Exhibit No. 23 marked for identification.)

9           THE WITNESS:  Gourmet Business Solutions is a

10      company that does a lot of business with

11      co-packers.  They do a lot of business with ch ain

12      stores, and they will help you get a bottler t o do

13      your stuff.  But they're kind of a broker so i t

14      gets very expensive.

15           We had them come to our home and do a sal es

16      pitch for us, and we still communicate with th em.

17      They're a great company, just a little out of our

18      league right now as far as money is concerned.

19 BY MS. PITTS:

20      Q    Okay.  How did you find this company, Gou rmet

21 Business Solutions?

22      A    I think it was through one of our ads tha t we

23 received via the Food Network shows and stuff like that.

24 We -- I'm trying to think of the name.

25           We went to that food show -- and who the hell



63

1 are those people that do that?  Fancy Foods is a co mpany

2 that has a directory of all these kind of people, a nd I

3 think that's where I originally got it from.

4      Q    If you would turn a few pages back past t heir

5 agreement, the page with the email on it.

6      A    Okay.  It says thanks for your time.

7           MR. MULLARKEY:  Objection.  Form.

8      A    The page is 1546 on the bottom if that he lps

9 anybody.

10      Q    Yes, exactly.  Did you send this email?

11      A    No, the email was sent to me from Steve.

12      Q    And who's Steve?

13      A    He's one of the representatives.  I think  he's

14 kind of a big deal with those guys.  I don't rememb er

15 exactly.  Director of business and development.

16      Q    Okay.  What were your dealings with him?

17      A    What I told you before already.

18           MR. MULLARKEY:  Objection.  Form.

19      A    He talked to us about sales and stuff of that

20 nature, and this was a thank you letter for spendin g

21 time with him one afternoon.

22      Q    Okay.  If you turn to the next page, Gour met

23 Business Directory email.

24      A    Okay.

25      Q    Can you tell me about this email -- why y ou...
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1      A    Because I think we were in their director y.

2           MR. MULLARKEY:  Objection.  Form.

3      A    We were trying to get on their directory list,

4 the Gourmet Business Directory.  And this was a let ter

5 that they answered us that in the meantime your acc ount

6 will be verified to determine the validity of your

7 business.  Once approved you can browse our directo ry of

8 businesses serving the gourmet specialty food indus try.

9           So that was a letter of acknowledgment th at

10 they were checking us out before we could be on the ir

11 directory.

12      Q    And what is the Gourmet Business Director y?

13      A    The Gourmet Business Directory is simply that,

14 that you could as a vendor or someone looking for a

15 particular kind of a food product, could go to this

16 directory and find it.

17      Q    And why did you approach them?

18           MR. MULLARKEY:  Objection.  Form.

19      A    Because I wanted to grow the business.  T hat's

20 why they came to see us, Jamie, because of what the y do.

21           They have this directory that goes out to  a

22 lot of vendors and stores and chains.  And if you'r e on

23 that directory and you have a particular product,

24 someone might call you and say, hey, we'd like to s ee

25 your stuff.
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1      Q    What particular products did you discuss with

2 them?

3           MR. MULLARKEY:  Objection.  Form.

4      A    My scampi marinade and my hot sauce.

5      Q    Okay.  And if you turn to the next page, 1544,

6 can you identify what this email is related to?

7           MR. MULLARKEY:  Objection.  Form.

8      A    That's the same one we just talked about.   We

9 wish to welcome you to Gourmet Business Directory.  If

10 you are starting a food business, click here for a very

11 helpful head start.  In the meantime your account w ill

12 be verified to determine the validity of your busin ess.

13           It's a way of them checking us out and we  can

14 get a chance to see what they do -- food industry s uch

15 as food brokers, food distributors, food co-packers ,

16 packing label companies, food marketing companies.

17           You can also use the system to contact an d

18 network with these businesses and add them to your

19 account profile to keep track of your communication s

20 with them.

21           So that's what that company does and it w as

22 very interesting, and I think we got on their direc tory.

23 I'm not sure.  That's about as far as we went with it.

24      Q    That's not what I was asking.  Did you --  were

25 you, in fact, accepted as the email says?



66

1      A    I believe so.  This was a while ago.  Thi s is

2 in '09, so I'm not really sure.  I haven't kept up with

3 it.  I look at their website from time to time.  I

4 believe we're still on it.

5           MS. PITTS:  Okay.  All right.  If you tur n to

6      24 now.

7           THE WITNESS:  Okay.  I'm there.

8       (Exhibit No. 24 marked for identification.)

9 BY MS. PITTS:

10      Q    What is this document related to?

11      A    Register.com, I think it's domain names a gain,

12 Giovanni's Aloha Shrimp and giovannissauces.com.  I t was

13 a five-year term so we could keep our names so nobo dy

14 could take them off us.

15      Q    So when did you register the

16 giovannisalohashrimp.com website that this document  is

17 related to?

18           MR. MULLARKEY:  Objection.

19      A    I think it's 2010, according to this thin g.

20      Q    Was it you that acquired this domain name ?

21      A    I do all this stuff.  I started that webs ite

22 in Hawaii, and I continue to operate it and watch i t in

23 the State of Florida.  So you've got to keep these names

24 or people will take them.

25      Q    Okay.  After you repurchased the domain n ames,
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1 what did -- what happened -- after you purchased th e

2 domain names, was there a website built?

3      A    Yes.

4           MR. MULLARKEY:  Objection.  Form.

5 BY MS. PITTS:

6      Q    And who was responsible for creating the

7 website?

8      A    Jamie Hepler is the gal that built our

9 website.

10      Q    Okay.  And did you approach her for her h elp--

11      A    Yes.

12      Q    -- in building the website?

13      A    Yes.

14      Q    Okay.  And what products were intended to  be

15 sold on these websites?

16           MR. MULLARKEY:  Objection.  Form.

17      A    The Giovanni's scampi marinade and the ho t

18 sauce.

19           MS. PITTS:  Okay.  Let's go to 25 now.

20           THE WITNESS:  Okay.  Application for

21      Registration of a Trade Name.

22       (Exhibit No. 25 marked for identification.)

23 BY MS. PITTS:

24      Q    Did you--

25           MR. MULLARKEY:  Jamie, what number is tha t?  I
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1      see.  Sorry, 147.

2 BY MS. PITTS:

3      Q    Did you fill out this application?

4      A    I did.

5      Q    Why did you do -- why did you file this

6 application?

7           MR. MULLARKEY:  Objection.  Form.

8      A    Because I wanted to protect my trade name .

9      Q    And let's see.  At this point were you --

10 sorry.

11           MS. PITTS:  Let's go to Number 26.

12           THE WITNESS:  Okay.  Nondisclosure Agreem ent.

13      Giovanni's Aloha Shrimp with Hot Wachula's.  T hat

14      was a bottling company.  They don't steal your

15      recipes.

16       (Exhibit No. 26 marked for identification.)

17 BY MS. PITTS:

18      Q    And why did you approach Hot Wachula's?

19      A    Because they bottle our sauces.  It's a

20 bottling company.

21      Q    How did you hear about Hot Wachula's?

22      A    I think that was one of the ones that was

23 given to me by Palmetto Foods.

24      Q    And how did you -- how -- when you first

25 approached Hot Wachula's, how did -- how did -- wha t
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1 were the circumstances behind--

2      A    Circumstances were to get--

3           MR. MULLARKEY:  Objection.  Form.

4      A    -- to get my stuff bottled.  That's a bot tling

5 company.  So I went there to discuss prices and tel l

6 them what was inside our product and would he be ab le to

7 handle it, and he did for a while.

8      Q    What did Hot Wachula's provide for you?

9      A    They provided the hot and spicy sauce and  the

10 scampi marinade.

11      Q    And when did they start providing the sau ces?

12           MR. MULLARKEY:  Objection.  Form.

13      A    I signed this thing June 8, 2010, so that 's

14 about when they started.

15      Q    Okay.  And what did you do -- what had to  be

16 done in order for them to start manufacturing the

17 sauces?

18           MR. MULLARKEY:  Objection.  Form.

19      A    They and I had to sign a nondisclosure

20 agreement.  They made a sample batch that we could

21 taste.  We had to tweak it a little bit.

22           And then they went on and started to bott le

23 our stuff for us and we bought it by the case from them,

24 and we had to buy a minimum of 30 or 40 cases of ea ch

25 product at a time.
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1      Q    And were you happy with their services?

2           MR. MULLARKEY:  Objection.  Form.

3      A    Yes.

4      Q    Giovanni's Aloha Shrimp is listed as the

5 discloser.

6      A    Okay.

7      Q    Do you remember why you listed Giovanni's

8 Aloha Shrimp?

9           MR. MULLARKEY:  Objection.  Form.

10      A    Because the sauces were going to be for - -

11 part of the sauces were going to be used for our

12 franchise operation if we ever get this thing rolli ng,

13 and maybe when we get through this stuff, we'll be able

14 to do it with a little bit more confidence.

15           But the Giovanni's Aloha Shrimp -- when w e do

16 a franchise, they will get all the stuff they need

17 except for our recipe.  We will supply the sauces, so we

18 will put that under the Giovanni's Aloha Shrimp tit le.

19      Q    And was this the -- was this the same goa l

20 that you had in mind in Hawaii when you first forme d

21 Giovanni's Aloha Shrimp?

22           MR. MULLARKEY:  Objection.  Form.

23      A    The theory that we said earlier in this

24 deposition was that I always wanted to franchise tr ucks

25 even while I was in Hawaii before I sold the truck,  we
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1 thought about that.  And obviously when we started the

2 bottling company, I really wanted to do it in the

3 mainland.

4      Q    Okay.  And did you make that intent known  to

5 the people that were involved at that point like Tr oy

6 Nitsche and Jim Goodrich?

7           MR. MULLARKEY:  Objection.  Form.

8      A    I don't know if I mentioned it so much to

9 Nitsche, but I know I must have mentioned it at lea st to

10 Jim Goodrich once or twice.

11           I didn't discuss that kind of stuff that I was

12 gonna do in the future that much with them, but the y

13 knew I wanted to franchise in the mainland, yes.

14      Q    Okay.  And did they -- did Mr. Nitsche ev er

15 express him not being okay with--

16      A    No, he never had an objection.  If that's  the

17 question, there was no objection to that idea at al l

18 from anybody.

19      Q    Okay.  Would you have entered into the As set

20 Purchase Agreement, would you have sold him the two

21 trucks if he had a problem with you franchising?

22      A    No, I would have never went into the agre ement

23 if he would have objected to that.  I needed to go on

24 with my life, but I wasn't going to do it right in

25 Hawaii to mess with his life.
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1      Q    And the second page of Exhibit 26, what i s

2 this?

3      A    It's an invoice.

4      Q    Okay.  What is it an invoice for?

5      A    It's an invoice for my scampi sauce that he

6 made -- whatever that word is -- nutritional analys is,

7 and some Peri Peri Hot Sauce that he had to buy for  the

8 hot sauce.  It's a price breakdown and I gave him

9 X-amount of dollars and I had a balance of $500.

10           MS. PITTS:  Okay.  Let's go to Exhibit 27 .

11           THE WITNESS:  Okay.  Exhibit 27 is an inv oice

12      from--

13           MR. MULLARKEY:  Objection.  Form.

14           THE WITNESS:  I don't know what the objec tion

15      is, but the spice--

16           MR. MULLARKEY:  You're not asking questio ns,

17      Jamie, but he's answering the exhibit so I'm

18      objecting.

19           MS. PITTS:  Okay.

20 BY MS. PITTS:

21      Q    Can you identify what this document Exhib it 27

22 is?

23      A    Yeah, it's a Spicehouse invoice.  Enough said

24 about that.  I buy my hot peppers from these guys o ut on

25 Long Island.
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1      Q    Okay.  And how did you become aware of

2 Spicehouse?

3      A    Because I'm from New York, I know a lot o f

4 people in New York, and this Spicehouse was a

5 recommendation from a friend.

6      Q    And what was your relationship with

7 Spicehouse?

8           MR. MULLARKEY:  Objection.  Form.

9      A    They're a vendor and I'm a customer.

10      Q    And do you still do business with this

11 company?

12      A    I sure do.  I just got a package of hot

13 peppers from them about two days ago.

14      Q    This is marked highly confidential, trade

15 secret so, John, don't worry about disbursement; it

16 won't become public.

17      A    I'm more worried about getting to Exhibit  44.

18      Q    What's Exhibit 44?

19      A    We're at 28.

20           MS. PITTS:  All right.  So Exhibit 28.

21       (Exhibit No. 28 marked for identification.)

22 BY MS. PITTS:

23      Q    What is this -- what is this email?

24           MR. MULLARKEY:  Objection.  Form.

25      A    The best shrimp ever.  It's an email.  Le t's
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1 see.  It's got a picture of my original website.

2      Q    Who was the email sent from?

3      A    It was sent from Jasco.  Jasco happens to  be

4 my son.

5      Q    Okay.  What did the email -- what was the

6 email -- what was the purpose behind the email?

7      A    I think I was trying to find my old websi te

8 and I couldn't find it, and my son is a techy kind of

9 kid so he found it for me.

10           I wanted to use this to send to Amy that was

11 building the new website to give her a little idea of

12 what we did then and what we want to do now.

13      Q    Is that the -- did Amy use the link that' s in

14 this email in her website creation?

15           MR. MULLARKEY:  Objection.  Form.  Founda tion.

16      A    I don't know.

17      Q    If you go down to Page Number 642.

18      A    Yes, I'm there.

19      Q    Can you identify what this email is relat ed

20 to?

21           MR. MULLARKEY:  Objection.  Form.

22      A    I think Amy originally made some changes on

23 the email labels and just wanted me -- to let me kn ow

24 about it.  The hot and spicy sauce, we made a coupl e

25 changes.  The recipes were available online, some
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1 recipes.

2           And she just was suggesting some changes,  and

3 I agreed or disagreed.  I don't remember what I did , but

4 I know we come up with the website that's there now .

5      Q    Did you send this -- did you send this em ail?

6      A    Yes.  I had a recipe for the hot sauce on line,

7 and I decided to cancel it.  And I told her to elim inate

8 that recipe and just do the recipe for the scampi, which

9 she did.

10           Under "We really mean it," we changed the  word

11 marinade to sauce and added since 1997.  A couple

12 changes on the website that I told her I wanted cha nged.

13 That's what this email was about.

14      Q    And can you turn down a couple pages to 3 9?

15      A    Okay.

16      Q    The link -- what can -- can you tell me--

17      A    It's a YouTube link that when they went t o my

18 website and I want to give them the recipe on the

19 scampi, I tell people or customers go to our to lin k and

20 watch our YouTube, so you can see really how to do it.

21           MR. MULLARKEY:  Jamie, what page are you on?

22           THE WITNESS:  It's 639 on this.

23           MS. PITTS:  It's Page 155 for you.

24           MR. MULLARKEY:  Okay.

25
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1 BY MS. PITTS:

2      Q    And the link here, John, can you explain what

3 that YouTube video -- what that YouTube video is of ?

4           MR. MULLARKEY:  Objection.  Form.  Founda tion.

5      A    I just said that.  It's to tell people ho w to

6 do the scampi marinade.  I did the YouTube and I'm on

7 the YouTube explaining how to cook the shrimp, how to

8 prep it, even how to eat it.

9           But that's what it's all about.  It's kin d of

10 cute and very explanatory, and it's easy for people  to

11 make the shrimp the same way they get it off the tr uck

12 when they went there.

13      Q    And who created the video?

14      A    I did and my son.

15      Q    Are you still -- is it still being -- is it

16 still active on YouTube today?

17      A    Yes.

18           MR. MULLARKEY:  Objection.  Form.

19      A    The answer is yes.

20           MS. PITTS:  All right.  Can we go to

21      Exhibit 29 now?

22           THE WITNESS:  Okay, 29 is--

23       (Exhibit No. 29 marked for identification.)

24           MR. MULLARKEY:  Objection.  Form.

25           THE WITNESS:  Ask the question, Jamie, so  I
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1      can do this.

2 BY MS. PITTS:

3      Q    What is Exhibit 29?

4      A    This is a picture of -- it almost looks l ike

5 our old website.  I'm not sure exactly.  But what b egan

6 as an unknown shrimp truck became a legend.  It's j ust

7 part of our website, about us, and then it had the

8 shrimp marinade and the Giovanni Hot Sauce on there .

9           That actually looks a little different.  I

10 don't know.  I can't figure that out by looking at this

11 picture.  It looks like our old website, but the

12 pictures on the bottom look like the new website.  I

13 don't know exactly where this is from.

14      Q    Okay, JA68?

15      A    Okay.

16      Q    Can you identify what this page--

17      A    It's about Giovanni's Aloha Foods and fam ous

18 shrimp.  This looks like somebody did some advertis ing

19 about the shrimp truck and just put this ad up.

20           Our customers say -- this aloha -- that's  some

21 kind of a label from -- let's see if I can see some thing

22 on the bottom.

23      Q    Is this your current website?

24           MR. MULLARKEY:  Objection.  Foundation.  Form.

25      Q    Is this a page -- is this page similar to  what
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1 your website currently looks like?

2      A    Yes.

3           MR. MULLARKEY:  Objection.  Foundation.  Form.

4 BY MS. PITTS:

5      Q    John?

6      A    Yes.  It's very similar to our website, r ight.

7      Q    What made you -- are you still on Page 68  with

8 me?

9      A    68, right?

10      Q    Um-hum.

11      A    Yes.

12      Q    Can you tell me about the comments on thi s

13 page?

14           MR. MULLARKEY:  Objection.  Foundation.

15      A    Well, it's just unsolicited comments from

16 customers about how much they liked the shrimp from

17 Venice, California to University Heights and from E gypt.

18           These are people that sent us testimonies  on

19 their own to our email, telling us how much they li ke us

20 from different parts of the world.

21      Q    What made you decide to put these on the

22 current website?

23      A    Why wouldn't you?  Look at the testimony.

24 They're great.

25      Q    Okay.  Were these the same comments that were
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1 used on your old Giosauceses website?

2      A    That's where they come from actually.  Th e

3 answer is yes.

4           MS. PITTS:  Okay.  Exhibit 30.

5           THE WITNESS:  Okay.  Ask the question, Lo ve.

6       (Exhibit No. 30 marked for identification.)

7 BY MS. PITTS:

8      Q    Okay.  What is this?  Can you identify wh at

9 this document is?

10      A    It says Electronic Articles of Organizati on,

11 Florida Limited Liability Company.  So that's when we

12 opened up the corporation in Florida.

13      Q    And when was this -- when -- were you

14 responsible for forming this corporation?

15      A    Yes, it was on August 18, 2010.

16      Q    Who filed these Articles of Organization?

17      A    I think it was my accountant from New Yor k

18 actually that got this thing rolling for us.

19      Q    And what is your involvement with Giovann i's

20 Aloha Foods, LLC?

21           MR. MULLARKEY:  Objection.  Form.

22 BY MS. PITTS:

23      Q    What was your involvement with this compa ny?

24      A    Same as always, operations, sales.

25      Q    Who is Carol -- I don't know how to say h er
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1 last name.

2      A    Dilello.  That's my wife.

3      Q    Under Article Four?

4      A    Yeah, that's my wife.  It's actually Caro l

5 Dilello Aragona.

6      Q    What is her role in the company?

7           MR. MULLARKEY:  Objection.  Form.

8      A    She's the president of the company.

9      Q    Okay.  And why did you guys decide to mak e her

10 president?

11      A    We thought it was great that she do at lo t of

12 the administrative work and she's a great lady so w e

13 wanted to make her president.

14      Q    And did you give this company permission to

15 use the Giovanni's Aloha Foods mark?

16      A    Absolutely.

17           MR. MULLARKEY:  Form.

18 BY MS. PITTS:

19      Q    What, John?

20      A    Yes, absolutely.

21      Q    Did you give this company permission to u se

22 Giovanni's Scampi Marinade?

23           MR. MULLARKEY:  Objection.  Form.

24      A    Yes.

25      Q    Did you give this company permission to u se
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1 Giovanni's Original Hot and Spicy Sauce?

2           MR. MULLARKEY:  Objection.  Form.

3      A    Yes.

4      Q    And did the company use those names in it s

5 operation?

6           MR. MULLARKEY:  Objection.  Form.

7      A    Yes.

8      Q    And what products did Giovanni's Aloha Fo ods,

9 LLC sell?

10           MR. MULLARKEY:  Objection.  Form.

11      A    Scampi marination and the hot sauce,

12 Giovanni's hot sauce.

13           MS. PITTS:  Okay.  And let's go to

14      Exhibit 31.

15           THE WITNESS:  Okay.  I'm there.

16       (Exhibit No. 31 marked for identification.)

17 BY MS. PITTS:

18      Q    What is this--

19      A    This is an invoice--

20      Q    -- this document is?

21      A    This is an invoice from BayTech Labels.  I

22 don't know if we're still using BayTech, but we use d

23 them before to do our labels.

24      Q    And how did you find BayTech Label?

25      A    I think it was a recommendation through a
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1 friend of mine that used to have a printing company

2 here.

3      Q    And what labels did they provide?

4      A    They made labels.  They made the scampi l abel

5 and the hot and spicy label for us.

6      Q    And it says -- who were the labels shippe d to?

7      A    To me, to my home, Giovanni's Aloha Foods .

8      Q    On the invoice though, what does it say?

9      A    It says Giovanni's Aloha Foods, LLC, 417

10 Whitfield Avenue, Sarasota, Florida 34243.

11      Q    But it was shipped to...

12      A    Sorry.

13           MR. MULLARKEY:  Objection.  Form.

14      A    But it was shipped to Hot Wachula's, 201

15 Frontage Boulevard, Bartow Municipal Airport, Barto w,

16 Florida.

17      Q    Why was it shipped to Hot Wachula's?

18      A    Because they were doing our sauces and th ey

19 needed the labels so they could put them on the bot tles.

20           MS. PITTS:  Okay.  Now Exhibit 32.

21       (Exhibit No. 32 marked for identification.)

22 BY MS. PITTS:

23      Q    Can you identify what this document is?

24      A    Yes, it's an invoice from amyhepler.com, who's

25 the lady that created our website for us.  She actu ally
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1 was a very dear friend of my son's, and that's how we

2 got to Amy and we've known her for years.

3           She's got a lot of integrity, and she wor ks in

4 Princeton in the art department so she's very good and

5 that's who does our website.

6      Q    Okay.  The invoice -- the services descri bed

7 in the invoice--

8      A    Were for business cards for Giovanni's an d

9 labels.

10      Q    Did she -- what were the labels--

11      A    The labels were--

12      Q    The labels she provided, are they the sam e

13 design that you're using today?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Yes, they are.

16      Q    If you scroll down and look through the n ext

17 few pages of graphic designs--

18      A    Yes, they're pictures of--

19           MR. MULLARKEY:  Objection.  Form.

20      Q    Is that an accurate depiction of the grap hics

21 that she provided?

22      A    Yes, the hot and spicy label, the scampi

23 label.  That's very accurate because that's the lab el.

24           Yes, all these pictures are the labels of  the

25 sauces that -- the labels that she makes for us, th e
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1 scampi marinade and the hot sauce, all of the pictu res.

2      Q    And this is dated 2010; are you still usi ng

3 these same--

4      A    Yes, ma'am, we are.

5           MR. MULLARKEY:  Objection.  Form.  Founda tion.

6           MS. PITTS:  Exhibit 33.

7           THE WITNESS:  Okay.

8       (Exhibit No. 33 marked for identification.)

9           MR. MULLARKEY:  What page, Jamie?

10           MS. PITTS:  173.

11 BY MS. PITTS:

12      Q    Can you identify this document?

13      A    Yes.

14           MR. MULLARKEY:  Objection.  Foundation.

15      A    This is a letter from my attorney, Saccoc cio,

16 to Troy Nitsche and--

17           MR. MULLARKEY:  Can we hold on for a seco nd.

18      I'm not getting this document.  It's not comin g

19      through.

20           MS. PITTS:  Page 173.

21           MR. MULLARKEY:  Yes, for some reason -- l et me

22      try something.

23           MS. PITTS:  It's JA591 if you want to do it

24      that way.

25           MR. MULLARKEY:  Okay, I'm there.  Thank y ou.
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1 BY MS. PITTS:

2      Q    In 2010, did you approach Mr. Saccoccio f or

3 his services?

4           MR. MULLARKEY:  Objection.  Form.

5      A    Yes, I did.

6      Q    And why -- why did you go to Saccoccio in

7 2010?

8      A    Because I was in Hawaii and brought my wi fe to

9 the shrimp truck, and Troy came to our table and sa id to

10 me, "I'm not going to let you get away with what yo u're

11 doing" because we wrote him a letter telling him th at we

12 were going to do a website.

13      Q    And this document, Exhibit 33, is that th e

14 letter that you're referring to?

15      A    Yeah, that's the letter.  This is before we

16 went to Hawaii actually.  I'm sorry.

17           He sent this letter to inform him what we  were

18 doing because I wanted Troy to know.  It was not

19 anything out of the asset agreement that I couldn't  do.

20 I just wanted to send him the courtesy to let him k now

21 what I was doing.

22      Q    Did you receive -- or hear back from

23 Mr. Nitsche after this letter was sent?

24           MR. MULLARKEY:  Objection.  Form.

25
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1 BY MR. MULLARKEY:

2      Q    John, I didn't hear your answer.

3      A    Yeah, I'm reading this thing.  Wait a min ute.

4 I heard from Troy -- this letter I think was writte n

5 before I went to Hawaii.  I hope I have my timeline

6 right.

7           Then when I got there, that's when the

8 encounter happened where he told me he wasn't going  to

9 let me get away with this, and I said I don't know what

10 you're talking about but do whatever you have to do .

11           That was the end of the conversation, and  the

12 next thing I notice, he was trademarking all of our

13 trademarks.

14           MS. PITTS:  Okay.  So turn to Exhibit 34 now.

15           THE WITNESS:  34, okay.  I'm at 34.

16       (Exhibit No. 34 marked for identification.)

17 BY MS. PITTS:

18      Q    What is this document?

19      A    The details--

20           MR. MULLARKEY:  Objection.  Form.  Is thi s the

21      same document we discussed earlier?

22           THE WITNESS:  No.

23           MS. PITTS:  No.

24           THE WITNESS:  This form is my--

25           MS. PITTS:  Dan, the asset purchase -- th e
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1      Amendment to the Asset Purchase Agreement was

2      attached to--

3           MR. MULLARKEY:  Jamie, what page?

4           MS. PITTS:  176.

5           MR. MULLARKEY:  Okay.

6 BY MS. PITTS:

7      Q    And, John, what does -- can you identify what

8 this document--

9      A    Yeah, our trip details when we went to Ha waii,

10 flight plan and all that stuff.

11      Q    All right.  When did you go to Hawaii?

12      A    January 13, 2011.

13      Q    And did you visit the truck?  Did you vis it

14 one of the shrimp trucks--

15           MR. MULLARKEY:  Objection.  Form.

16      Q    -- when you went?

17      A    Yes, I visited the Kahuku truck and that' s

18 when the incident happened with him telling me that  he's

19 not going to let me get away with this stuff.

20      Q    What did you -- what was your response wh en he

21 said that?

22      A    I was absolutely shocked because I though t we

23 had a better relationship than that.  I said, "Troy , do

24 what you have to do."  I went and sat down and that  was

25 the end of the conversation, never spoke to the man
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1 since.

2      Q    And while you were at the truck, did you

3 sample the food?

4           MR. MULLARKEY:  Objection.  Form.

5      A    Yes, I did.  My wife had a plate of shrim p.

6 We had a couple of friends with us.  I had one or t wo

7 shrimp and it tasted pretty similar to ours.  I don 't

8 think it was as good but it was very similar.

9      Q    Were there 12 shrimp on the plate?

10           MR. MULLARKEY:  Objection.  Form.

11      A    Yes, same amount of shrimp.  It was done

12 exactly the same way as we did it as far as quantit y and

13 all that stuff.

14      Q    And were the sauces -- were the menu item s

15 similar to what you provided?

16      A    Yes.

17           MR. MULLARKEY:  Objection.  Form.

18 BY MS. PITTS:

19      Q    What were the menu items that Troy was

20 offering in 2011?

21           MR. MULLARKEY:  Objection.  Form.

22      A    He had the scampi marinade.  He had the h ot

23 sauce, and he had the lemon butter shrimp -- I can' t

24 even remember what name that was, but there was a l emon

25 butter one that we used to sell.



89

1      Q    And did you take pictures while you were there

2 at the truck?

3      A    Yes, I did.

4           MR. MULLARKEY:  Objection.  Form.

5           THE WITNESS:  Yes.

6           MS. PITTS:  Okay.  All right.  We can go to 35

7      now.

8           THE WITNESS:  Okay.  I'm there.

9       (Exhibit No. 35 marked for identification.)

10 BY MS. PITTS:

11      Q    And are these -- can you describe to me - - can

12 you identify what these pictures are?

13           MR. MULLARKEY:  Objection.  Form.  Jamie,

14      where are we right now?  What page am I on?

15           MS. PITTS:  I'm sorry.  I accidently clos ed

16      it.  We are on 177 and 178.

17 BY MS. PITTS:

18      Q    Are you familiar with these pictures?

19      A    Yes, I am.  We took these pictures while we

20 were in Hawaii.  The first picture is a picture of the

21 truck that Troy uses now.

22           The second picture is of a guy that is a

23 vendor right around the truck, and he did a Giovann i and

24 scampi book, and he wanted to take a picture with m e so

25 we did.
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1           MR. MULLARKEY:  Have these been produced?

2           MS. PITTS:  Yes, they have been.  You'd b e

3      able to see the Bates stamp number, but it's i n the

4      black part on the side of the picture.

5           MR. MULLARKEY:  Can you send me the Bates

6      number after this?

7           MS. PITTS:  Okay, I will.

8 BY MS. PITTS:

9      Q    What date were these pictures taken on?

10           MR. MULLARKEY:  Objection.  Form.

11      A    It looks like January 14th is written on here,

12 2011.

13      Q    Is that an accurate--

14      A    I believe it is, yes, 2011.  I mean that' s

15 what it says.  Date of -- I can't read it that well , but

16 daytime, January 14 at 11:20 in the morning or some thing

17 like that.  Yes, that's accurate.

18      Q    After your encounter with Mr. Nitsche, wh at

19 were your thoughts?

20           MR. MULLARKEY:  Objection.  Form.

21      A    No real thoughts.  I didn't understand wh at he

22 was talking about.  We finished our vacation, went home.

23           We checked out our website and to our

24 surprise, we found out that Mr. Nitsche was tradema rking

25 or attempting to take all the trademark names and p ut
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1 them in his name, and that's when we got ahold of y ou.

2           MS. PITTS:  Okay.  Can you turn to Exhibi t 36

3      please.

4           THE WITNESS:  Yes, we're there.

5       (Exhibit No. 36 marked for identification.)

6 BY MS. PITTS:

7      Q    And do you recognize this document?

8      A    I do.  This is a document from your law o ffice

9 writing to LuckyU Enterprises and explaining to him  that

10 you represent us and some of the dos and don'ts abo ut

11 what his attempt was and so on and so on.

12      Q    And did you receive any reply back or did  you

13 hear back, after this letter was sent, from Mr. Nit sche?

14           MR. MULLARKEY:  Objection.  Form.

15      A    I guess a little later we started to get some

16 response from his attorneys via you, did we not?  I 'm

17 not sure exactly.  Not from him, himself.  No, I di dn't

18 hear from him.

19      Q    Okay.  Did you feel that him filing the

20 application for the trademarks was a breach of your

21 original agreement with him?

22           MR. MULLARKEY:  Objection.  Form.

23      A    Absolutely.  I didn't know why he was

24 attempting it.  He had no right to try to take thes e

25 trademarks from me, at least not in my head.  So th at's
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1 why I got ahold of an attorney, you, and proceeded to go

2 forward with this.

3           MS. PITTS:  Okay.  Exhibit 37.

4           THE WITNESS:  All right.  I'm looking at it.

5       (Exhibit No. 37 marked for identification.)

6           MR. MULLARKEY:  What page are we on, Jami e?

7           MS. PITTS:  182.

8 BY MS. PITTS:

9      Q    Can you identify -- are you familiar with  this

10 document, John?

11      A    Yes, it's a letter of protest filed again st

12 the trademark application with a serial number, and  it's

13 you protesting for us against Mr. Nitsche trying to  take

14 these trademarks.

15      Q    And this letter -- what did it -- what di d it

16 inform you of?

17           MR. MULLARKEY:  Objection.  Form.  Founda tion.

18      A    It's a letter of protest and hereby accep ted.

19 Your letters of protest are accepted for the record s

20 because the submittal evidence is of a type which m ay be

21 given to an examining attorney for consideration.

22      Q    Why were the letters of protest filed in the

23 first place?

24           MR. MULLARKEY:  Objection.  Form.

25      A    Because he tried to file for our trademar ks
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1 and I don't remember exactly if he got them or not.   I

2 don't think he did.

3           And then you had to protest them for us t hat

4 he was doing them all wrong and he had no right to do

5 them because of our agreement.

6      Q    All right.  When you received word from t he

7 trademark office that they accepted your letter of

8 protest and that they agreed you -- let me go back to

9 that letter.

10           After receiving word from the trademark o ffice

11 that the letters of protest had been accepted, did you

12 feel at that point that you could file trademarks w ith

13 them?

14           MR. MULLARKEY:  Objection.  Form.  Founda tion.

15      A    Well, I thought I already had the tradema rks

16 to begin with.  Then when he tried to file for them  and

17 we did in protest, saying he can't do that and they

18 agreed with us, I was elated.

19           And that's as far as I thought it was goi ng to

20 go, but it sure hasn't been that way.

21           MS. PITTS:  Let's go to 38.

22           THE WITNESS:  Okay.  Good.

23       (Exhibit No. 38 marked for identification.)

24 BY MS. PITTS:

25      Q    Can you identify what this document is?
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1      A    Confidential Information and Nondisclosur e

2 Agreement, Bodine Specialty Foods.  It's like the

3 Wachula thing.  It's a nondisclosure agreement.

4           When you sign up with a bottler, you sign  one

5 of these so he's not going to steal your recipe.  Q uite

6 candidly in the industry, they don't do that anyway .

7 All they want to do is make your sauce.  They have more

8 integrity than that.  That's what this agreement is .

9      Q    Why did you approach Bodine Specialty Foo ds?

10      A    Because I wanted him to make my scampi

11 marinade and hot sauce so I could sell it to vendor s and

12 so on.

13      Q    Okay.  And did they start manufacturing y our

14 sauces?

15      A    Yes, they did.

16           MR. MULLARKEY:  Objection.  Form.

17      A    Yes, they did.  They started to manufactu re

18 our sauces, the scampi marinade and our hot sauce.

19      Q    Okay.  And the product that they manufact ured

20 for you, did you sell the products to consumers?

21      A    Absolutely, on our website and sold it at  some

22 fairs and other stuff.  Yes, we did sell it.

23      Q    And was that the same -- did you also sel l the

24 product, the Hot Wachula?

25      A    Yes, same sauce.
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1           MR. MULLARKEY:  Form.

2      A    It's all the same scampi marinade.  It's all

3 the same.

4           MS. PITTS:  Okay.  All right.  39.

5       (Exhibit No. 39 marked for identification.)

6 BY MS. PITTS:

7      Q    Can you -- are you familiar with this

8 document?

9      A    Yes, Electronic Articles of Incorporation .

10 Giovanni's Aloha Food Corp.  It's just a filing for  a

11 corporation which we did and that's what it is.

12      Q    Why did you file or did you file these

13 Articles of Incorporation?

14      A    Yes, I did file for them.  We received th em

15 and we got them because we wanted to have this

16 corporation in the State of Florida for the Giovann i's

17 Foods side of the business.

18      Q    All right.  And the LLC at this point whe n you

19 filed these Articles of Incorporation, what happene d to

20 the Giovanni's Aloha Foods, LLC?

21           MR. MULLARKEY:  Objection.  Form.

22      A    I think we just retired that one.

23      Q    Okay.  Why did you do so?

24           MR. MULLARKEY:  Objection.  Form.

25      A    I didn't think at the time we needed it a ny
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1 longer so we just wanted this one corporation for t he

2 foods part.

3      Q    Okay.  Is that business still in operatio n

4 today?

5      A    Which one?

6      Q    Giovanni's Aloha Foods, Incorporated.

7      A    Yeah, I wouldn't be sitting here if it wa sn't.

8 We're here, yes.  We're moving along.

9      Q    And what products is Giovanni's Aloha Foo ds,

10 Inc. providing?

11           MR. MULLARKEY:  Objection.  Form.

12      A    Same products as before, the scampi marin ade

13 and the hot and spicy sauce.  We have it manufactur ed

14 and we use a commercial kitchen, and we're selling it

15 online and soliciting vendors as well.

16      Q    And what is your role at this company?

17      A    I guess more of a salesman guy and trying  to

18 go out there and get this stuff done.

19      Q    Okay.  How active are you in the corporat ion?

20      A    I probably put 8 to 10 hours a day in thi s

21 thing now.

22      Q    And the products the company sells -- how  does

23 the company sell its products?

24           MR. MULLARKEY:  Objection.  Form.

25      A    On the website that we have and via going  to
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1 some fairs, setting up a little tent, going out kno cking

2 on doors.

3           MS. PITTS:  Okay.  All right.  Can you tu rn to

4      Exhibit 40.

5           THE WITNESS:  I'm there.

6       (Exhibit No. 40 marked for identification.)

7 BY MS. PITTS:

8      Q    And are you familiar with this document?

9      A    Yes, I am.

10           MR. MULLARKEY:  Foundation.

11      A    It's a document from KeHe.  KeHe is a ver y

12 large food distributor, and we were trying to get a board

13 with them and we're still doing that right now.

14      Q    Okay.  How did you find out about KeHe?

15           MR. MULLARKEY:  Objection.  Form.

16      A    Through one of the directory services onl ine I

17 believe.

18      Q    Are you still active with -- with their

19 company?

20           MR. MULLARKEY:  Objection.  Form.

21      A    We're still communicating with them, yes.

22      Q    Okay.  And the second page of this exhibi t --

23 can you explain what this -- what this -- what this  is?

24           MR. MULLARKEY:  Objection.  Form.

25      A    I think that was a kind of a price sheet that



98

1 we gave out to these guys, telling them per case th at we

2 would sell it to them for wholesale and price unit on

3 the scampi marinade and our hot sauce.

4           And then they had also a discount if they

5 bought 55 cases and so on and so forth.  It's just a

6 price sheet that we sent out.

7      Q    Have they purchased any sauces?

8      A    No, not yet.

9           MS. PITTS:  All right.  Exhibit 41.

10           THE WITNESS:  41.

11       (Exhibit No. 41 marked for identification.)

12 BY MS. PITTS:

13      Q    Are you familiar with this document?

14           MR. MULLARKEY:  Objection.  Foundation.

15      A    Yes, this is a Notice of Termination from  you,

16 and writing a letter to Nitsche or his counsel I gu ess.

17      Q    Why -- why did you -- why was this letter

18 sent?

19           MR. MULLARKEY:  Objection.  Form.

20      A    Well, because obviously when we got the

21 permission to keep our trademarks, he got attorneys .

22           So he lawyered up and he's protesting tha t and

23 you're protesting back, I guess, and telling him wh y.

24      Q    Prior to this termination letter, had you  ever

25 told Mr. Nitsche not to use the Giovanni's marks?
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1      A    No.

2           MR. MULLARKEY:  Objection.  Form.

3      A    He couldn't file for trademarks, but he c ould

4 use the trademark while he was in Hawaii certainly.

5           MS. PITTS:  Okay.  Exhibit 42.

6           THE WITNESS:  I'm there.

7       (Exhibit No. 42 marked for identification.)

8 BY MS. PITTS:

9      Q    Are you familiar with these picture?

10      A    Yes, I am.  These pictures are from the F ancy

11 Food Show in Washington, DC that we went to to soli cit

12 sales via selling samples of our shrimp scampi and hot

13 sauce.

14           So the idea was to network to see distrib utors

15 and we're still working on some.  It's tougher than  I

16 thought it would be, but we're still working on it.   But

17 that's what these pictures are all from.

18      Q    Okay.  And how did you find out about the

19 Fancy Food Show?

20      A    Fancy Food Show sends us articles all the  time

21 via our website, inviting us to this and that.  The y're

22 doing one in New York and Gerard Center in the summ er

23 but it's too expensive for us.

24      Q    While you're at the trade show, what were  you

25 doing -- what exactly were you doing at this trade show?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    Just what I said.  We were giving out sam ples

3 of our shrimp scampi, telling people how the shrimp

4 would taste if they used our scampi marination and the

5 hot sauce, and talking to vendors and distributors that

6 would come by and handed out a lot of cards and rec eived

7 a lot of cards.

8      Q    Were you actually cooking shrimp while yo u

9 were there?

10      A    Yeah, handing out samples.  Yeah, cooking  it.

11 In the picture you can see the stove, yes.

12      Q    And have you had any communication since then

13 with the people that you met there?

14           MR. MULLARKEY:  Objection.  Form.

15      A    Some of them, yeah.  We haven't made any home

16 runs with anybody but we still communicate with the m.

17           MS. PITTS:  All right.  And Exhibit

18      Number 43.

19           THE WITNESS:  Okay, I'm there.

20       (Exhibit No. 43 marked for identification.)

21 BY MS. PITTS:

22      Q    Have you -- are you familiar with these

23 documents, these letters?

24           MR. MULLARKEY:  Objection.  Foundation.

25      A    Yes, I am.
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1      Q    Are these the same contacts you were refe rring

2 to that you met at the Fancy Food Show?

3      A    Some of them certainly are.

4      Q    And why were these letters sent?

5      A    Because you followup on people that are

6 interested in your stuff, so you've got to write th em a

7 letter so we did.  These are follow-up letters on p eople

8 we spoke to about selling them our sauces.

9      Q    And did you send these letters yourself?

10      A    Yeah, we mailed them out.  I did or Carol  did.

11 I'm pretty certain I mailed a lot of them, but it g ets

12 done collectively together at home.

13      Q    Okay.  So have you -- besides the Fancy F ood

14 Show, have you done other demonstrations where you' ve

15 cooked shrimp and let people sample?

16           MR. MULLARKEY:  Objection.  Form.

17      A    Yes.  I think we were in Whole Foods.  We  did

18 a charity event in Bradenton Beach and a couple oth er

19 ones in St. Pete.

20           You go and those are where you're actuall y

21 selling your product or at least trying to and sell ing

22 shrimp plates.  So we're cooking and selling that, and

23 we bring sauces with us to sell the sauces as well.

24           MS. PITTS:  Okay.  Can you turn to Exhibi t 44,

25      please.
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1           THE WITNESS:  I'm there.

2       (Exhibit No. 44 marked for identification.)

3 BY MS. PITTS:

4      Q    And what -- are you familiar with this

5 picture?

6      A    Yeah, we were setting up for -- I think t hat's

7 Whole Foods.  I'm not a hundred percent sure but I' m

8 pretty certain that it is.  And we were setting up and

9 that's a freebie.

10           You let the customers come by like when y ou go

11 into one of those nice stores where you live and th ey

12 say you want to try a piece of cheese.

13           We said why don't you try a piece of shri mp

14 and it has our scampi marinade on it.  This one has  our

15 hot sauce on it.  And hopefully they'll like it eno ugh

16 and they can encourage the manager to put it on the ir

17 shelves.

18      Q    Do you remember when you first started do ing

19 these demonstrations once you moved to Florida?

20           MR. MULLARKEY:  Objection.  Form.  Founda tion.

21      A    I guess early in the beginning like we go t

22 here in 2009, maybe 2000, 2001, we started doing li ttle

23 places here and there.

24      Q    And can you turn to -- what sort of

25 advertising have you -- has -- have you been doing --
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1 what kind of advertising for the sauces have you be en

2 doing, print advertising?

3           MR. MULLARKEY:  Objection.  Form.

4      A    We're on our website.  We advertise on

5 Facebook.  Carol does a lot of that, and she sends money

6 in to get a boost in our website and obviously that  goes

7 out to more people so we get more responses.  We've  done

8 something on our next Exhibit 45.

9           MS. PITTS:  Go ahead and turn to 45.

10       (Exhibit No. 45 marked for identification.)

11 BY MS. PITTS:

12      Q    Are you familiar with this picture?

13      A    Yes, I am.  It's Gourmet News.

14           MR. MULLARKEY:  Objection.  Foundation.

15 BY MS. PITTS:

16      Q    What is Gourmet News?

17      A    Gourmet News was part of the food show we  went

18 to and you had to buy an ad and we did.  You can se e it

19 on the second page.  Our ad is in there.

20      Q    Okay.  And who does Gourmet News -- who i s

21 their primary audience, do you know?

22           MR. MULLARKEY:  Objection.  Form.

23      A    Well, it's really a business for the gour met

24 industry.  So it goes out to those kind of people.  It

25 advertises plenty of products as you can see on the
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1 first page, from all kinds of different vendors.  S o

2 their audience is pretty vast.

3      Q    What made you decide to advertise with th em?

4           MR. MULLARKEY:  Objection.  Form.

5      A    It's for every reason I advertise -- to g et

6 more sales.

7           MS. PITTS:  Okay.  And let's see.  46 ple ase.

8           THE WITNESS:  All right.  I'm on it.

9       (Exhibit No. 46 marked for identification.)

10 BY MS. PITTS:

11      Q    And what -- are you familiar with this --

12 these emails?

13           MR. MULLARKEY:  Objection.  Form.  Founda tion.

14      A    Yes, I'm familiar with them generally but

15 Carol does most of this.  It's Facebooking ads and the

16 most recent Facebook payment receipt is below.  Tha t's

17 when she does her boosts on Facebook.

18           You get -- I don't know exactly how that

19 works.  I know that you can spend money for a boost  and

20 your page goes out to more people so more people wi ll

21 get to see your scampi and hot sauce on your websit e and

22 you'll get more responses by putting a boost into i t.

23 So that's what we do.  It's for advertising so we c an

24 get more sauces sold.

25      Q    So are you paying for your Facebook ads?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    Yes, the invoice is self-evident.  Yes, w e pay

3 for it.

4           MS. PITTS:  Okay.  Exhibit 47.

5           THE WITNESS:  Okay.

6       (Exhibit No. 47 marked for identification.)

7 BY MS. PITTS:

8      Q    Are you familiar with this document?

9      A    Yeah, it's the Waiting Game.  It's the ga l

10 that comes and does some stuff with Carol and she - -

11 it's an advertising company.

12           They sell like a little rag that you migh t see

13 in a salon or a barber shop.  And she puts them all  over

14 the place and we put an ad in there for it.

15      Q    And what are the advertising -- what's

16 included in the advertising?

17           MR. MULLARKEY:  Objection.  Form.

18      A    What's included in the advertising is a

19 statement about Giovanni's Aloha Foods, what we do,  our

20 scampi marinade and our hot sauce.

21           And it's a little flier, almost like what  you

22 see at airports when you open up those little newsp aper

23 racks and they have all those little circulars in t here.

24 That's kind of the magazine it goes in.

25      Q    And Specialty Foods -- that was -- you sa id
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1 that was the trade show that you went to; right?

2      A    Yes.

3           MR. MULLARKEY:  Objection.  Form.

4           MS. PITTS:  Okay.  Go to Exhibit 48.

5           THE WITNESS:  I'm on 48.

6       (Exhibit No. 48 marked for identification.)

7 BY MS. PITTS:

8      Q    And are you familiar with this document?

9           MR. MULLARKEY:  Objection.  Foundation.

10      A    Yes.

11      Q    And what exactly -- what exactly--

12      A    It's a news release from when we were goi ng to

13 the Washington, DC food show and it shows Giovanni' s

14 Aloha Foods Corp.

15           And they put an ad in that you pay for.  It's

16 exhibitor news and press kit that tells you about w ho's

17 going to be there, and you want to buy an ad and we  did.

18           MS. PITTS:  Okay.  Exhibit 49.

19           THE WITNESS:  Got it.

20       (Exhibit No. 49 marked for identification.)

21 BY MS. PITTS:

22      Q    So throughout the time that you -- since

23 selling the food truck to Mr. Nitsche, what have yo ur

24 efforts been in franchising additional food trucks on

25 the mainland?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    Well, if people go to YouTube and look at  the

3 recipes, there's a little indication that if you're

4 interested in a Giovanni's franchise, please contac t us.

5           And we've got some calls.  We've kind of

6 pulled the reins back only because we want to get

7 through some of the issues with this case.  But we have

8 people inquiring about franchising in California an d one

9 guy in Washington state so we're still pursuing tha t

10 obviously.

11      Q    And you're still in communication with th ese

12 people?

13      A    Yes.

14           MR. MULLARKEY:  Objection.  Form.

15 BY MS. PITTS:

16      Q    Okay.  So Exhibit 49, please look through  all

17 of the pages of Exhibit 49 and explain to me how --  how

18 these -- explain to me your knowledge about these

19 documents.

20           MR. MULLARKEY:  Objection.  Form.  Founda tion.

21      A    I can't remember exactly who sent me this

22 stuff but part of it was the front page of this, Fo od

23 Trucks are Downtown Sarasota.

24           These guys send this stuff out featuring

25 places where food trucks will be to give you an
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1 opportunity to bring your food truck to these locat ions.

2 And obviously, I don't have a food truck yet so I

3 haven't done it.

4           But we try to stay abreast of this for a

5 couple of reasons.  We go visit some of these locat ions,

6 not only to share some of their food and spend some

7 money, but also to talk to people about our product  as

8 well.

9      Q    And who is -- on the second page here, wh o

10 is -- what's depicted on Page 2?

11           MR. MULLARKEY:  Objection.  Form.

12      A    Leonard Bespicola (phonetically), he rent s

13 trucks and leases.  He has a finance company.  He's  a

14 friend of mine from New York.  So if I wanted to le ase a

15 truck, I could go through him.

16      Q    Have you spoken to him about leasing a tr uck?

17      A    About a year ago.  I haven't talked to hi m

18 lately about it.  We're still trying to put funds

19 together.  But he's a guy I could go to for New Yor k

20 locations.

21      Q    When did you first meet Mister -- when di d you

22 first meet Leonard?

23      A    Probably 2009, probably even before that.

24      Q    Any connection with -- how did you meet h im?

25           MR. MULLARKEY:  Objection.  Form.
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1      A    Through -- I was going to lease a truck a nd I

2 think he was involved with it, and that's how we me t,

3 through investigating leasing some trucks that I wa s

4 going to do something else with.

5      Q    Where is he located?

6      A    New Jersey in Fort Lee.

7      Q    So you've had this contact since you live d in

8 New York?

9      A    Yes.

10      Q    And have you done business with him befor e?

11           MR. MULLARKEY:  Objection.  Form.

12      A    Yes.

13      Q    When did you first do business with this- -

14           MR. MULLARKEY:  Objection.  Form.

15      A    It's irrelevant.  I just talked to him ab out

16 leasing, Jamie.  That was in 2009.  I didn't physic ally

17 do any business with him.

18           He became a friend and he's available if I

19 want to lease some trucks.  He has food truck as we ll

20 available and we tried to work some terms out and w e

21 haven't done that yet.

22      Q    Okay.  All these documents -- why have yo u --

23 why have you held on to them?  Why -- what's the pu rpose

24 behind keeping track of -- keeping track of these s orts

25 of documents?
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1           MR. MULLARKEY:  Objection.  Form.

2      A    I don't quite understand the question.  A re

3 you talking about all the documents we just went ov er --

4 why am I keeping them?

5      Q    Yeah, I mean I asked you to provide docum ents

6 for this case.  You provided these.  Why have you - - why

7 have you hung on to them?

8           MR. MULLARKEY:  Objection.  Form.

9      A    Because it's all part of my business.  I mean

10 from bottlers to advertisers to vendors, this is al l

11 part, sum and substance, of our business.

12           You need to hold on to this stuff so you can

13 refer back to it or use it or whatever.  I like to keep

14 it on record that this company is mine and this is our

15 product, and these are our trademarks.  And you've got

16 to refer back to stuff once in a while to let peopl e

17 know that.

18           MS. PITTS:  Okay.  Have you -- can you tu rn to

19      51 now.

20           THE WITNESS:  I'm at 51.

21       (Exhibit No. 51 marked for identification.)

22 BY MS. PITTS:

23      Q    Are you familiar with these photos?

24      A    Yes, it's a charity event that we did in

25 Bradenton.  Actually what's past Bradenton?
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1           MR. MULLARKEY:  Jamie, what page are you on?

2           MS. PITTS:  This is Page 229.

3 BY MS. PITTS:

4      Q    What were you doing at the charity event?

5      A    We were selling shrimp plates and selling

6 bottles of sauce there at the charity event.

7           The charity was you contributed so much m oney

8 and you got the space and a little percentage of yo ur

9 profit went back to the charity so we did it becaus e we

10 figure giving kind of equals receiving.

11      Q    So you were selling bottles of sauce?

12      A    Our scampi marinade and our hot sauce, an d we

13 were selling scampi plates and hot shrimp plates as

14 well.

15      Q    So in addition to the actual bottles, you  were

16 selling what?

17           MR. MULLARKEY:  Objection.  Form.

18      A    We were selling plates of scampi marinade  and

19 plates of shrimp and hot sauce.

20      Q    All right.  And approximately when was th is

21 charity event?

22      A    A few years back.  I don't remember exact ly.

23      Q    Approximately how many sales did you make ?

24      A    It really became a loss.  The wine festiv al

25 was going on the same weekend further on down the i sland
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1 and that absorbed most of the people, so it cost us

2 money actually to do that thing but we still got

3 exposure.

4           MS. PITTS:  So there is no Exhibit 50.  W e can

5      mark that off the list.  That was a video and it's

6      hard to have a video exhibit during a depositi on.

7      So 51 is the photo from the charity event.

8 BY MS. PITTS:

9      Q    Now when you sell sauces on your website,  how

10 are these -- how are the sales processed?

11           MR. MULLARKEY:  Objection.  Form.

12      A    They go through PayPal and somebody order s

13 something and we get a -- something shows up on our

14 website or on our email and says, hey, you got an o rder.

15 And then we go to our PayPal account to our website  and

16 find out who is requesting what and that's how it

17 starts.

18           MS. PITTS:  Okay.  Can you turn to

19      Exhibit 52, please.

20           THE WITNESS:  I'm at it.

21       (Exhibit No. 52 marked for identification.)

22 BY MS. PITTS:

23      Q    Are you familiar with what this document is?

24           MR. MULLARKEY:  Objection.  Foundation.

25      A    This is our PayPal account.  It's
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1 transactions.  All these papers that are in here ar e all

2 transactions on our PayPal account.

3      Q    Is this an accurate depiction of -- is th is an

4 accurate list of examples of sales?

5           MR. MULLARKEY:  Objection.  Foundation.  Form.

6      A    Yes, ma'am.

7      Q    Okay.  And if you go to the last page of this

8 exhibit...

9      A    Okay.  I'm there.

10      Q    How far back do these sales go?

11           MR. MULLARKEY:  Objection.  Form.

12      A    I would think it's 2009 or 2010.  I belie ve

13 the profit and loss statement started about 2010

14 according to what I see here.

15           MS. PITTS:  Okay.  So go ahead and turn t o

16      Exhibit 53.

17           THE WITNESS:  I don't have 53.  This is 5 3.

18      Excuse me.  You already got me there.  That's the

19      P&L.

20       (Exhibit No. 53 marked for identification.)

21 BY MS. PITTS:

22      Q    And did you -- did you generate -- does y our

23 company -- is this an accurate -- what does this

24 reflect?

25           MR. MULLARKEY:  Objection.  Form.  Founda tion.
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1      A    It an expense sheet for Giovanni's Aloha

2 Foods.  Yes, it's pretty accurate to the best of my

3 ability, yeah.

4      Q    And who keeps track of -- who keeps track  --

5 who enters in this data?

6           MR. MULLARKEY:  Objection.  Form.

7      A    Carol does most of it.  I mean we do it

8 together but she's a typist and I'm not, so she doe s

9 most of that on whatever document page she uses.

10           I oversee it.  I know what's going on.  I 'm

11 not bad with numbers but when you got to put it on that

12 page, she does it before I do it.

13      Q    Is this kept in the regular course of you r

14 business?

15      A    Say that again.

16      Q    In the regular course of your business, d o you

17 keep these kinds of records?

18      A    Yes, absolutely.

19      Q    And if you go through it, each one of the se

20 years starting with 2010, is this an accurate refle ction

21 of the business?

22            

23           MR. MULLARKEY:  Objection.  Form.  Founda tion.

24           THE WITNESS:  Can we go off the record fo r a

25      minute?
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1           MR. MULLARKEY:  Sure.

2           MS. PITTS:  Yes.

3                    (Off the record.)

4           MR. MULLARKEY:  Jamie, you're done?

5           MS. PITTS:  For right now.

6                    CROSS EXAMINATION

7 BY MR. MULLARKEY:

8      Q    Mr. Aragona, did you bring any documents with

9 you to the deposition?

10      A    I brought -- this was an all sealed packa ge I

11 brought here for the stenographer.

12      Q    Okay.  And those sealed documents were th e

13 exhibits that were used in this deposition?

14      A    Yes, sir.

15      Q    Were there any other documents that you

16 referred to during the deposition?

17      A    No.

18      Q    Did you speak with counsel about the

19 deposition beforehand?

20      A    She gave me a little bit of background.  We've

21 been going through this stuff for the last year so I

22 knew a lot of it.

23      Q    -- what documents she was going to ask yo u

24 about?

25      A    Yes.
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1           MR. MULLARKEY:  Okay.  I guess I don't ha ve

2      any other questions for you, Mr. Aragona.

3           Jamie, do you have anything?

4           MS. PITTS:  Nope, I'm good.

5           MR. MULLARKEY:  Okay.  I would just like to

6      make a statement though that petitioner will m ove

7      to strike improper testimony based on our

8      objections throughout the deposition.  That's all I

9      have.

10           COURT REPORTER:  Does somebody want to do  read

11      or waive?

12           MS. PITTS:  Read please.

13

14           THEREUPON, this deposition of Mr. Aragona  was

15 concluded at 1:35 p.m.

16

17           NOTE:  The original and one copy of the

18 foregoing deposition will be held by Ms. Pitts; a c opy

19 to Mr. Mullarkey.

20

21

22

23

24

25
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1                 DEPONENT'S ERRATA SHEET

2                AND SIGNATURE INSTRUCTIONS

3

4      The original of the Errata Sheet has been deli vered

5 to John Aragona, 417 Whitfield Avenue, Sarasota, FL ,

6 34243.

7      When the Errata Sheet has been completed by th e

8 deponent and signed, a copy thereof should be deliv ered

9 to each party of record and the ORIGINAL delivered to

10 Ms. Pitts, to whom the original deposition transcri pt

11 was delivered.

12

13

14                 INSTRUCTIONS TO DEPONENT

15      After reading this volume of your deposition,

16 indicate any corrections or changes to your testimo ny

17 and the reasons thereof on the Errata Sheet supplie d to

18 you and sign it.    DO NOT make marks or notations on

19 the transcript volume itself.

20

21

22

23 REPLACE THIS PAGE OF THE TRANSCRIPT WITH THE

24 COMPLETED AND SIGNED ERRATA SHEET WHEN RECEIVED.

25
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1        ATTACH TO THE DEPOSITION OF JOHN ARAGONA

2 CASE: LUCKYU ENTERPRISES vs ARAGONA

3                       ERRATA SHEET

4      I, JOHN ARAGONA, have read the foregoing depos ition

5 given by me on December 11, 2014, in Sarasota, Flor ida,

6 and the following corrections, if any, should be ma de in

7 the transcript.

8 PAGE      LINE          CORRECTION AND REASON THERE FOR

9 ___________________________________________________ _____

10 ___________________________________________________ _____

11 ___________________________________________________ _____

12 ___________________________________________________ _____

13 ___________________________________________________ _____

14 ___________________________________________________ _____

15 ___________________________________________________ _____

16 ___________________________________________________ _____

17      Subject to the above corrections, if any, my

18 testimony reads as given by me in the foregoing

19 deposition.

20      SIGNED at __________________, Florida, this __ _____

21 day of __________________, 2014.

22

23

24                               _____________________ _____

25                               JOHN ARAGONA



119

1

2               CERTIFICATE OF REPORTER OATH

3

4

5 STATE OF FLORIDA  )
COUNTY OF SARASOTA)

6

7           I, the undersigned authority, hereby cert ify

8 that the witness named herein personally appeared b efore

9 me and was duly sworn on the 11th day of December, 2014.

10

11           WITNESS my hand and official seal this 27 th

12 day of December, 2014.

13

14

15

16

17                     _______________________________
                    Kelly M. Deglman

18                     Notary Public - State of Florid a
                    My Commission No.:  FF 084878

19                     Expires:  2/05/2018

20

21

22

23

24

25



120

1            REPORTER'S DEPOSITION CERTIFICATE

2 STATE OF FLORIDA   )
COUNTY OF SARASOTA )

3

4
          I, Kelly M. Deglman, Certified Court Repo rter

5 and Notary Public in and for the State of Florida a t
large, hereby certify that the witness appeared bef ore

6 me for the taking of the foregoing deposition and t hat I
was authorized to and did stenographically and

7 electronically report the deposition and that the
transcript is a true and complete record of my

8 stenographic notes and recordings thereof.

9           I FURTHER CERTIFY that I am neither an
attorney nor counsel for the parties to this cause,  nor

10 a relative or employee of any attorney or party
connected with this litigation, nor am I financiall y

11 interested in the outcome of this action.

12           DATED THIS 27th day of December, 2014, at

13 Sarasota County, Sarasota, Florida.

14

15

16

17                     ____________________________
                    Kelly M. Deglman

18                     Court Reporter

19

20

21

22

23

24

25
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

 

In the matter of Trademark Registration No. 4,220,686 

Mark: GIOVANNI'S ALOHA FOODS  

Registration date: October 9, 2012 

 

In the matter of Trademark Registration No. 4,224,400 

Mark: GIOVANNI'S SCAMPI MARINADE 

Registration date: October 16, 2012 
 

In the matter of Trademark Registration No. 4,232,569 

Mark: GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK  

Registration date: October 30, 2012 

 

In the matter of Trademark Registration No. 4,248,595 

Mark: GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE 

Registration date: November 27, 2012  

 

 

LuckyU Enterprises, Inc., dba Giovanni’s :  

Original White Shrimp Truck   : 

      : 

  Petitioner,   : 

      : 

  v.    : Cancellation No. 92057023 

      : 

John “Giovanni” Aragona   : 

      : 

  Respondent.    : 
 

 

 

STIPULATION REGARDING  

CERTIFICATION OF JOHN ARAGONA DEPOSITION TRANSCRIPT 

 

Pursuant to Trademark Rule 2.123(b) and TBMP § 705, Petitioner and Respondent, 

through their undersigned attorneys, hereby stipulate and agree to the following: 

1) The parties stipulate and agree to the waiver of the requirement that John Aragona 

read and sign the certified deposition testimony transcript of the deposition taken on December 



 

2 

11th, 2014 as described in 37 C.F.R. § 2.123(e)(5).  The parties reserve the right to all other 

objections. 

 

Date:  December 30, 2014         /Jamie N. Pitts                               

Jamie N. Pitts 

The Law Office of Jamie N. Pitts, Esq., PA 

887 West Marietta Street, Northwest  

Unit M-105 

Atlanta, Georgia 30318 

Attorney for Respondent 

 

Date: December 30, 2014     /Daniel Mullarkey                              

      Jennifer Fraser 

      Daniel P. Mullarkey 

Novak Druce Connolly + Quigg LLP 

1875 Eye Street, NW, 11th Floor  

Washington, DC 20006 

Attorneys for Petitioner 
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