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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Google Inc., ) Cancellation No.: 92056816
Petitioner, Registration No.: 3,360,331

Mark: CHROME

V. Issued: December 25, 2007

VIA Technologies, hc., Registration No.: 3,951,287

Mark: CHROME

Registrant. ) Issued: April 26, 2011

)
OPPOSITION TO MOTION TO QUASH

~— — e — N

Google hereby opposes the motiorRefgistrant VIA Technologies, In€'Registrant” or
“VIA”") to quash the deposition of Miller Chen.

l. INTRODUCTION

With a potential fraud claim looming, Registramiw seeks to shield a key declarant
from being deposed regarding the false representations made in the Statebsedulfmitted
to procure Registration No. 3,951,287 for the CHROME mark in Clasfégistrant’'s motion
is yet another effort to obfuscate discovery to prevent the fraudulent naturefilgis from
coming to light.

In fact, Registranhas maneuvered tshield Miller Cheris testimony from discovery
since Google first requested his contact information on July 2, 2013. Instead a$idgsc¢hat
Miller Chen is Registrant’'s CFO, Registrant pretended not to have any contantatibn for
Mr. Chen Registrantkept up this pretese until the end of March 2014, when Registrant
reluctantlyadmitted that Mr. Chen was a current employeeesponse to Google’s threatened

motion to compel.



Still shirking its discovery obligations, Registrant faileddisclose the fact that Miller
Chen was based in its Taiwan office for another sewsreks afteradmitting that he was a
current employee Registrant’s counséhen led Google to incorrectly believe that Registrant
would make Mr. Chen available for anperson depositiom Taipei avoidng the need for a
time-consuming deposition by written question.

Registrant’s ongoing evasive discovery conduct regarding document production,
however,left Google with no choice but to put off the depositions of fact witnesses while it
worked to obtain documents and information needed to prepare for depositions. The proceeding
was suspended for a total méarly six months, first in response to Google’s motion to compel,
and then to allow a deposition by written question devoted entirely to the subjesjisfr&nt’s
deficient discovery efforts

Promptly after the resumption of the proceeding, Google pushed Registrant to search f
and collect documents fromiMChen as well as severather custodians inexplicably left out of
Registrant’s discovgrefforts Registrant waiteédhn monthand a half to decline the requestt A
the same timeRegistrant filed a motion to amend the subject registrations. Its motion included
an admission that the were materially false declarations in the Statemehtsef submitted in
support ofRegistration No. 3,951,287. Registrant’s motion, however, provides no explanation
for why Mr. Chensigned thedeclaration submitted with the Statement of Wsewhat he
believed about Registrant’s use of the CHROME mark dtitieshe signed it. This information
is critical to the question of whether Registrant committed fraud in obtaining theatgisin

guestion.



Miller Chen is the signatory on several declarations submitted to the Pd@mection
with Registrant’sapplications and registrations f6HROME and CHROMHormative marks.
Registrant insists, however, that he would have no responsive documents in hisgosseds
Registrant has not identified a single communication involvirrg ®hen onits privilegelog.
Now, bizarrely, Registrant’'s motion to amend the CHROME registrations amytsnention of
Mr. Chen.

Registranthas attempted tkeepMr. Cheris testimonyanddocuments from ever seeing
the light of day in this proceeding, including through the instant Motion to Quasiortunately
for Registrant, however, there is no legal basis for quashing Mr. Chen’s depositiomagld G
respectfully requests that the Board allow it to proceed.

[I.  FACTS AND BACKGROUND

On July 2, 2013, Google served ifErst Set of Interrogatories on Registrant.
(Declaration of Rebecca Givaeprbesq 2) (“GivnerForbes Decl.”) Interrogatory No. 27
requested “all known current and past contact information for Miller Chen, including but not
limited to physical addressg), phone number(s), and email address(€k).112-3, Ex. A.)

Instead of disclosing that Miller Chen was its Chief Financial Officer basediwaia
Registrant objected that the request invaded Miller Chen’s “constitugiopidtected right of
privacy,” among other objections, and provided no substantive respdliseff 4-5 Ex. B.)

After Google secured Registrant’s promise to serve complete, accurate interrogapmnyses

! See, e.gProsecution File of U.S. Reg. No. 3,951,288c. No. 15 (May 4, 2013Request for Reconsideration
after Final Office Action for CHROME applicati@irProsecution File of U.S. Reg. No. 3,206,650, Doc. 260(July
30, 2013) (Declaration of Continued Use for ALPHACHRORistration);Prosecution File of U.S. Reg. No.
3,252,281, Doc. No. 29 (May 14, 2013) (Declaration of Continued &WseAMMA CHROME registration);
Prosecution File of U.S. Reg. No. 3,199, Doc. No. 22 (Feb. 28, 2013) (Declaration of Continued ttse f
DELTACHROME (stylized) registration); Prosecution FifeU.S. Ser. No. 77/552,111 Doc. No. 15 (May 4, 2010)
(Request for Reconsideration after Final Action for CHROMEECH@plication).
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during a meet and confer, Registrant amended its response to Interrogatory Neag that
“Registrant has no corginformation for Miller Chen.”(Id. 11 6-8 Ex. C.)

There is no question that Miller Charas servingas Registrant’s CFO at this time. On
July 30, 2013, just one week before Registrant responded to Gobgkr'sogatories, Miller
Chen signed the Declaration of Continued Use under Section 8 for Registrant’s
ALPHACHROME registration.(Prosecution File of U.S. Reg. N®206,650 Doc. No. 26 (July
30, 2013).) His title is clearly identifiechs CFO. (Id.) Goode was unaware dfir. Chen’s role
at the time, however, and moued to rely on Registrant to fulfill its obligations to provide
truthful and accuratmformationin responséo Google’s Interrogatories

Google requestedMiller Chen’s contact information at least three more tinaéter
Registrant claimed it did not have argn November 6, 2013pn February 11, 2014, anoh
March 14, 2014. (GivnerForbes Decl.q 943, Exs D-E.) On March 25, 2014, Google
threatened to move to compel this information, along with other missing discoftdryfl 15)

The following day, Registrant’s counsel wrote Google’s counsel, saying: “I camnedhat
Miller Chen is a current employee and can be contacted through [my law fird].Y{ 16-17
Ex. F.)

Six weeks after revealing that M Chenis a current employee, Registrant’'s coeins
disclosed that Mr. Chen livaa Taipei and would need to be deposed thgid. 1 19) She
asked Google whether its counsel planned to fly to Taipei to depose(kdh. Importantly,
Registrant’s counsalid not reveal that Registrant would only make Mr. Chen available for a
deposition by written questionGoogle therefore was under the impression that Mr. Chen would
be made available for a live deposition in Taipédl. {1 19-20.)

On June 11, 2014, Registra@ntGoogle a letter givingsooglejust two days to confirm

whether it would depose Mr. Chefd. § 22) On the June 13 deadlinmilaterally imposed by
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Registrant Google replied that “[iln the absence of the relevant universe of responsive
documents and communications, as well as complete information regarding the goods and
services in connection with which VIA has used its CHROME mark, Google is not in iposit

to proceed with the deposition of any VIA witses, or to determine which witness(es) it will
depose.”(Id. T 23.) Google repeated this position in another letter sent Jun@@0] 25.) In

the short week between Google’s June 13 and June 20 letters, Registramdratkd its initial
disclosues toreveal the existence &dur additional withnesse®nly one of which it appeared to have
included at all in its document search, collection, and production effiidsy 24; Petr’'s Mot. to
Compel, Cancellation No. 92056816 (June 24, 2014).)

On June 24, 2014, Google filed a motion to compel neattemiments, as well as a
30(b)(6) witness on the topics of Registrant's document search, collectioarvatems, and
production efforts, after Registrant refused to make one availaifletr’'s Mot. to Compel,
Cancellation No. 92056816 (@& 24, 2014)) On June 27, 2014, the Board suspended the
proceeding.(Order, Cancellation No. 92056816 (June 27, 2015).

After Google moved to compel, Registrant agreed to provide the requested 30(b)(6)
deponent and submitted a sworn declaration to the Board from this deponent averring that
Registrant had no more responsive documents to prod(Gé/ner+orbes Decl.ff 2627,
Resp’ts Opp. to Mot. to Compel, Cancellation No. 92056816 (R4l2014) Declarationof Inky
Chen 1 6.)Google felt it had no choice but to withdraw its motion to compeded on
Registrant’s statementgGivnerforbes Declf 27.)

Google then proceeded with the deposition of the 30(b)(6) deponent, Inky Chen, by
written questions.(ld.  28.) During the deposition, Ms. Cheavealed that Registrant had not
even asked Miller Chen if he had any documents responsive to Google’s discoversrdipiest

111 28-29, EXG.)



The Board had suspended the proceeding pending Google’s motion to compel, and
suspended it again to allow time féds. Chen’s deposition by written question.(Order,
Cancellation No. 92056816 (Sept. 26, 2D After the proceeding resumed on February 4,
2015, Google attempted to obtain, among other discovery, docurfienisMiller Chen.
(Givner+orbes Decl 30-32.) To this end, it engaged Registrant in at least two telephone
conferences in February aktarch 2015. Id. 91 31-32, 34.)

The end of March brought two important developments. First, Registrant tolgleGoo
that it would not produce any more discovery, from which Google inferred its meet aed conf
efforts had failed.(Id.  34.) Days later, Registrant told the Board thaterialinformation in
the CHROME registrations was fals€Resp’'t’'s Unconsented Mot. To Amend Registrations,
Cancellation No. 92056816 (March 31, 2Q})5) Although the purpose of Registrant’s
unconsented motion to amend its registrations was to persuade the Board thétat ha
convenient, readibavailable explanation for any inaccuracies in its registrateisscussion of
Miller Cheris role was conspicuously absent from its motidvioreover,Registrant’s statements
regarding its use of the CHROME madrkconnection with several of the services identified in
the Class 42 Registtion remained significantly overbroad, even with Registrant’s proposed
amendments.(Petr's Opp. To Unconsented Mot. To Amend Registrations, Cancellation No.
92056816 (Apr. 20, 2015) Given that Mr. Chen was the signatory of the relevant Statement of
Use for the Class 42 Registration, his testimony and documents are vital to an ndoeysia
whether Registrant has innocently provided false information to the PTO or knowingly
committed fraud.

Accordingly, these developmentsevealed thatobtaining @position testimony and

documents from Mr.Chenwas no longer optionabut imperative After Google filed its



opposition to Registrant’s Motion to Amend the Subject Registrations, aasié&dl own Motion

for Leave to Amend its Petition to Cancel, Gaoglrned to drafting the depositignestiondor

Mr. Chen, which the Trademark Rules required it to serve simultaneously with tloe bt
Deposition. (Givner+orbes Decly 35) Google also filed and served a motion to compel
documents from Mr. Chen®ustodial files, among other discovery that Registrant has concealed
from Google to date(Petr's Mot. to Compel, Cancellation No. 92056816 (May 28, 2015).)

Although Google would have been justified in waiting for the outcome of its Motion to
Compel before deposingvir. Chen, it decided to initiate the deposition by written question
process because it knew the process would bedansuming. Google inquired as to whether
Mr. Chen might be deposed by other me@ng, in-person in Taipei or via deo conference)
but Registrant’'s counsel refuséal make him available except by written questiqi@Givner-
Forbes Declf 36)

Google served the Notice of Deposition of Miller Chen, as well as its writigosd®n
guestions, on May 26, 201%Petr’s Notice of DepositionCancellation No. 92056816 (May,26
2015).) This was seven days prior to the tloemrent close of discovery. Google filed its
Motion to Compel on May 28, 2015, requesting a suspension of the proceeding and additional
time for mwch-needed discovery(Petr's Mot. to Compel, Cancellation No. 9205681484y 28
2015).)

Registrant requested that Google withdraw the Notice on the basis that tbe wartld
not be able to complete the deposition during the discovery period, which Google refused.
(Givner+orbes Decly 36.) On June 19, 2015, shortly after Registrant moved to quash M
Chen’s deposition, the Board suspended the proceeding retroactive to the May 28 #in§ dat

Google’s motion to compelOrder, CancellatiolNo. 92056816 (Jun&9, 2015))



Il.  THERE ISNO LEGITIMATE BASIS TO QUASH THE DEPOSITION OF MILLER CHEN.

A party seeking to quash a deposition bears the bwfishowing good cause therefor
37 CFR § 2.120(f); TBMP § 412.06(a) Registrant has amded that Google’s Notice of
Depositionby Written Question of Miller Cheis untimely because Google delayed in serving it
and,as a resujtthe deposition cannot be taken prior to the close of discovery.

Registrant, howeverknew when it fied its Moton to Quash that the Board would
suspend this proceeding with discovery still operither retroactively to the filing date of
Google’s Motion to Compel in accordance with 37 C.F.R. § 2.120(e)(2) or to the date of the
filing of the Notice of Depositiomi accordance with standard Board practice (and prior practice
in thisvery proceeding¥. Indeed, the Board has recently issued such an order.

As described below, delay is not a valid basis for a motion to quash. Even if iawere
legitimate reason touash Registrant is clearly responsible for the very delay of which it now
complains by evading its discovery obligations at every juncture.

A. The Deposition Will Be Timely Taken.

It was reasonable for Google to assume that the Board would suspend #edipigpc
retroactively to the filing date of its Motion to Compel and proceed with itowksg efforts
based orthat assumption.See37 C.F.R. § 2.120(e)}Jncommon Ground, Inc. v. Uncommon
Grounds Coffee & Tea, Inc1999 TTAB LEXIS 682, *4 (TTAB Nov. 291999) (“the most
recent amendments to the Trademark Rules, which became effective October 9, 1888, pro
that when a party files a motion to compel, the case will be suspended by the Board, and the
suspension operates retroactively.”). It would alseehaeen consistent with prior practice for

the Board to suspentié proceeding in response to Google’s notice déposiion by written

2 eeOrder, Cancellation No. 92056816 (Sept. 26, 2014) (suspendingepliag on filing of Notice of Deposition
on Written Questions of Inky Chen).



guestion. See, e.g Order, Cancellation No. 92056816 (Sept. 26, 2014). As such, Google had
ample basis to believe @h the Board would grant it time to depose Mr. Chen by written
guestion, even though Registrant had attempted to run out the clock in an effort totavoid i
discovery obligations.

The Board has repeatedly held that it is reasonable for a party to batmaedeeding has
been actually suspended upon the filing of any motion that typically results in a susp&ssgon.
e.g., Leeds Techs. Ltd. v. Topaz Communs., 65dUSPQ2D 1303, 1306306 (TTAB 2002)
(“[s]ince the parties are presumed to know thatfting of a potentially dispositive motion will
result in a suspension order, the filing of such a motion generally will providespartiegood
cause” to act as if the suspension had occurid)g-A-Bear Workshop v. Silver Dollar City,

Inc., 2003 TMAB LEXIS 567, *4 (TTAB Dec. 1, 2003) (sameX.D. Hudson Mfg. Co. v.
Gardens Alive, In¢ 1999 TTAB LEXIS 340 TTAB July 30, 1999) (holding that “the
proceedings were effectively suspended when opposer filed its motion” despite tthataloe
Board neglected to ever issue a notice formally suspending the proceeding).

Significantly, while the Board has warned parties that the filing of such a motion does not
automaticallysuspend the proceeding, it has never applied this technicality to the disadvantag
of a party seeking legitimate discovery, only against a party abusing suspensions to avoid its
discovery obligationsCompare Super Bakery Inc. v. Benedéi USPQ2d 1134, 1135 (TTAB
2010) (the filing of a motion for summary judgment did not toll the time for the moving fearty
comply with the Board’s order compelling discovewith Phillies v. Phila. Consol. Holding
Corp., 107 USPQ2D 2149, 2154, (TTAB 2013) (extending the discovery period to allow the
moving party to carry out additional discovery even though a suspension order did not i$sue unti

after the close of discovery).



The Board has consideredand rejected- a motion to quash a deposition on written
guestion on the basis that it could not be timely completed at least once befétealth-Tex
Inc. v. Okabashi (U.S.) Corpl8 USPQ2D 1409 (TTAB 1990), the Board admonished the party
moving to quash that its “objection to the deposition on written questions on the ground of
untimeliness is not well taken” in light of the Board’s “usual practo suspend proceedings”
and denied the motiorid. at 1411.

Registrant’s assertion that the deposition cannot be taken prior to the closeoeényisc
relied on the Board'’s delay in issuing a suspension order. Registrant has provsdepard for
the proposition that this mere technicality is grounds for protective,repécially now that the
Board has issued such an order.

The absurdity of Registrant’s untimeliness argument becomes all the more obvious in
light of the fact that, even if @gle had noticed Miller Chen’s deposition on tieey same day
that Registrant’s counsel finally revealed he lived in Taiwdfay 16, 2014- Google would not
have had adequate time to complete a depodionritten questioruring the discoverperiod
because the therurrent close of discovery was June 26, 2014. In fact, even if Google had
noticed Miller Chen’s deposition on the very same day that Registrant’s counseldéveate
be a current employee who could be contacted through Registrantiset of record in this
proceeding -March 26, 2014- Google could not have completed a deposition by written
guestion prior to the close of discovery then in effect of April 27, 2014.

B. Noticing a Deposition Near the End of a Discovery Period Is Not a
Valid Basis for Quashal.

The Board’s rulesinambiguouslystate that party’sdelay in noticing a deposition is not
a valid basis for moving to quash. TBMP § 412.06Cal);Marshall Field & Co. v. Mrs. Field's

Cookies 17 USPQ2d 1652 (TTAB 1990) (eight months’ delay in noticing thirteen testimonial
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depositions on written questions was not a valid basis to quash those depositiother, Fus

not unreasonable for a party to notice a discovery deposition near the end of the discovery
period, as long athe other party has enough notice in advance of the deposition date to prepare
for the deposition Duke University v. Haggar Clothing G&4 USPQ2d 1443 (TTAB 2000).

The Board has held that a 30(b)(6) deposition notmigddaysprior to the close of
discovery was reasonable “even though applicant would be required to obtain and prepare t
appropriate witness(es) to appear pursuant to Rule 30(b)(6) during tai% fisurance Inc. v.
Stamps.com Inc2001 TTAB LEXIS 777, *2 TTAB Oct. 30, 2001) Here Google noticed the
deposition of Miller Cherseven daygrior to the close of discovegnd before the filing of a
motion to compel, which suspended the entire proceeding except for previouslydiscosery
and noticed depositien Registrant has nolWween in possession of Google’s direct examination
guestions for well over a month. There is no conbemne that Registrant does not have adequate
notice or timeto prepare for the deposition.

C. Delay in Noticing a Deposition § Not a Valid Basis for Quashal.

As noted above, delay alone is an insufficient basis for a motion to quashardumsent
is particulaly inappropriatehere because Registrant iresponsible for any delay. Registrant
waited nearly nine monthafter Google first asked for M Chens contact information to
disclose thathe was a current employemd another seveweeks to reveal that he lived in
Taipei. Even then, Registrant’s counsel suggetstaidMr. Chen couldoe deposed in person by
Google’s counsel in Taiwan.

It took anothesix months after thaielated disclosurfor Registrant to confirm tha¥r.

Chen was never even askiédhe might be in possession of documents responsive to Google’s

production requests. After Google requested Reagistrant at least searbtr. Chen’s custodial
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files for responsive, noprivileged documenisRegistrant tookanother month and a half to
summarily reject Google’s reasonable request

On March 31, 2015, Registrant moved the Board to amend the CHROME registrations.
The deposition of M Chentook on much greater significance at that tigeen Registrant’s
admissions in its motion Registrant not only admitted that the Statement of Use Mr. Chen
signed contained materially false declaratjdng made alarmingly inconsistent representations
regardng the extent of such falsify.Moreover, Registraraffered absolutely no representat®n
regarding Mr. Chen’s role as the signatory of the Statement of Use in question.

Registrant’s motion thus represents another in a long line attémps © shield M.
Chen from any kind of discovery in this proceeding. Registrant first hid Mr. Chen’s
employment, and then refused to search, or even askChen to search, foresponsive
documents. Registrant identified no communications to or fsmChenon its privilege log.
Finally, Registrant did not even mention Mr. Chen’s name one time in its meager explamation t
the Boardas towhy Mr. Chen’s verified declaration had been submitted to the Rk
materially false information

Google, on the other hand, has promptly responded to these latest maneuvers. After
Registrant filed its motion on March 32015,Google set to preparing (1) a motion for leave to
amend its petition to cancel to add a claim of frg@)a motion to compe(3) an oppogion to
Registrant's motion to amend its registration (pointing out how bizarre and isisonisi
Registrant’s representations regarding use remaiiiépRequests for Admissions focused on
identifying with specificity the goods and services with which Registrant had usedrks,m
light of its recel inconsistent representatiorad (5)direct examinatiorquestions for Miller

Chen’s deposition, which the Board’s rules required Google to serve at tlketisanas the

3 SeePetr's Opp. To Resjt's Unconsented Mot. To Amend the Registrations
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deposition notice. Google compdtand served all of thepapergpromptly within two months,
prior to the close of discovery.

Registrans assertions of untimeliness not only provide a legally insufficient basis to
move to quash, but reveal an obvious strategy of trying to avoid discovery by running out the
clock. Registrant thus lacks any good cause to support its motion.

IV.  CONCLUSION

Registrant has provided no valid basis for quashing the deposition of Miller Chen.

Accordingly, the Board should deny the Motion to Quash andip&oogle adequate time to

complete the deposition by written question of Miller Chen.

Respectfully submitted,
Date:July 1, 2015

[Brendan J. Hughes/

Janet L. Cullum

Brendan J. Hughes

Morgan A. Champion

Rebecca GivneForbes

COOLEY LLP

1299 Pennsylvania Ave., NW, Suite 700
Washington, D.C. 20004

Tel: (202) 8427800

Email: bhughes@cooley.com

Counsel foPetitionerGoogle Inc.

-13-



CERTIFICATE OF SERVICE

| hereby certify that a true andorrect copy of the foregoingODPPOSITION TO
MOTION TO QUASH, along witha true and correct cgpof the supporting declaration of
Rebecca GivneForbes filed concurrently herewitthave been served orRegistrant VIA
Technologies, Inc. by mailing said copy thie date set forth belgwia First Class Mail, postage

prepaid toRegistrart address of record:

Irene Y. Lee
Nathan D. Meyer
Jean Y. Rhee
RUSS, AUGUST & KABAT
Twelfth Floor
12424 Wilshire Boulevard
Los Angeles, California 90025
Telephone: (310) 828474
Facsimile: (310) 826-6991

Date: July 1, 2015 Rebecca GivneForbes /
Rebecca GivneForbes
COOLEY LLP
1299 Pennsylvania Ave., N.WteS00
Washington, D.C. 20004
Tel: (202) 8427800; Fax: (202) 842-7899
Email: rgivnerforbes@cooley.com

Counsel for Petitioner Google Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Google Inc., ) Cancellation No.: 92056816
)
Petitioner, ) Registration No.: 3,360,331
) Mark: CHROME
V. ) Issued: December 25, 2007
)
VIA Technologies, Inc., ) Registration No.: 3,951,287
) Mark: CHROME
Registrant. ) Issued: April 26, 2011

)

DECLARATION OF REBECCA GIVNER-FORBES IN SUPPORT OF
GOOGLE’'S OPPOSITION TO REGI STRANT'S MOTION TO QUASH

I, Rebecca Givner-Forbes, hereby declare as follows.

1. | am an associate at the law firm CooleyP and represent Petitioner Google
Inc. (“Google”) in this cacellation action against Registrant VIA Technologies, Inc.
(“Registrant”). | make this statement basad my personal knowledge of the facts set forth
herein, my review of client files maintainéy Cooley LLP for Google, and my conversations
with my colleagues regarding this proceedingsubmit this declaratn in support of Google’s
Opposition to Registrant’s Motion to Quash.

2. Google propounded its First Set of Speciatirogatories on Rgstrant on July 2,
2013. Interrogatory No. 27 requestadl known current and past ntact information for Miller
Chen, including but not limited tohysical address(es), phone nuni®g and email address(es).”

3. Attached hereto as Exhibit A is a traed correct copy of Interrogatory No. 27.

4, Registrant served its responses two@e Interrogatories on August 6, 2013. It
objected to Interrogatory No. 27 apobvided no substantive response.

5. Attached hereto as Exhibit B is a trugdacorrect copy of Registrant’s response to

Google’s Interrogatory No. 27.



6. On August 26, 2013, Mr. Jeffrey Norberg, anher associate at Cooley LLP, and
Mr. Robert Gookin, counsel for Registrant, tmend conferred. Mr. Gookin agreed that
Registrant would submit amendedgpenses to Google’s Interrogatsj using its best efforts to
answer each question as fullydaaccurately as possible.

7. On September 9, 2013, Registrant served its First Amended Responses to
Google’s Interrogatories. Its response to IntertayaNo. 27 was changed to read “Registrant
has no contact information for Miller Chen.”

8. Attached hereto as Exhibit C is a traed correct copy of Registrant’s First
Amended Response to Googlénterrogatory No. 27.

9. On November 6, 2013, Mr. Norberg mextd conferred by telephone with Mr.
Gookin regarding, among other thindg®egistrant’s responses tm@le’s Interrogatories. Mr.
Norberg requested th&egistrant provideany current or past contaénformation it had for
Miller Chen in response to Interragpry No. 27, including Registrantlast knowncontact
information for Miller Chen. Mr. Gookin said leould ask his client for this and respond to Mr.
Norberg at the end of the following week.

10. On February 11, 2014, Mr. Norberg wroteMw. Gookin noting that Registrant
had not yet provided any contact information for Miller Chen as promised during the parties’
November 2013 meet and confer.

11. Attached hereto as Exhil is a true and correcbpy of the letter Mr. Norberg
sent to Mr. Gookin on February 11, 2014.

12. On March 14, 2014, Ms. Katie Krajeck, a former associate at Cooley LLP, wrote
to Mr. Gookin stating that Regrsint had yet to prode the contact inforation requested by

Interrogatory No. 27, among other discovery.



13. Attached hereto as Exhibit E is a traled correct copy of the letter Ms. Krajeck
sent to Mr. Gookin on March 14, 2014.

14. On March 19, 2014, Mr. Gookin respondedvs. Krajeck with a brief letter, but
provided no contact information for Miller Chen.

15. On March 25, 2014, Ms. Krajeck wrote Mr. Gookin noting that Registrant had
yet to address the deficiencies outlined inMarch 14, 2014 letter and Mr. Norberg’s February
11, 2014 letter. Ms. Krajeck’s lettstated that Google would mot@ compel unless Registrant
rectified its deficiencies.

16. On March 26, 2014, Mr. Gookin wrote to M&.ajeck stating that “...with respect
to Interrogatory No. 27, | can carth that Miller Chen is a \A employee and can be contacted
through [Mr. Gookin’s law firm].”

17.  Attached hereto as Exhibit F is a traed correct copy of the letter Mr. Gookin
sent Ms. Krajeck on March 26, 2014.

18. At the time Mr. Gookin revealed that Miller Chen was a current employee of
Registrant’s and could be cated through Mr. Gookin himselhere was only one month and
one day remaining in the discovery period tireeffect. Mr. Gookinsaid nothing about Google
needing to complete a deposition on writtgrestions within thgperiod of time.

19. On May 16, 2014, Ms. Krajeck met and conferred via telephone with Ms. Irene
Lee, counsel for Registrant. Ms. Lee disclosed Miller Chen lived inTaipei and would need
to be deposed there. She said that Mr. Gfahnot yet provided any dates when he would be
available for a deposition. She asked if Ms. Krajels planning to fly to Taipei to depose him.
Ms. Krajeck told Ms. Lee she would need to knbr. Chen’s availability and would need to

confer with her client. Ms. Lee discouragdd. Krajeck from deposinlylr. Chen by telling her



that Mr. Chen “doesn’t know anything,hd a deposition “would not be worthwhile.”

20. On May 17 and May 23, 2014, Ms. Leked Ms. Krajeck how Google planned
to proceed with Mr. Chen’s deposition, agamplying that how to depose Mr. Chen was
Google’s choice In neither of these communicatiodisl Ms. Lee suggest Mr. Chen would be
available for a deposition by written question only.

21. As of May 16, 2014, the then-current clasfediscovery in this proceeding was
June 26, 2014. Thus, even if Google had noticdteMChen’s deposition the same day that it
found out that Miller Chen worked in Registraritaiwan office, it would not have had adequate
time to complete a deptisn by written question.

22. On June 11, 2014, Ms. Jean Rhee, celrfier Registrant, wrote Ms. Katie
Krajeck and requested that, among other thiftgsogle confirm by June 13, 2014 whether it
planned to depose Miller Chen.

23.  On June 13, 2014, Ms. Krajeck respondedvt®. Rhee in a letter describing
Registrant’s ongoing deficiencies in its documgrduction and noting that “In the absence of
the relevant universe of responsive documeatsl communications, as well as complete
information regarding the goods and servigesconnection with which VIA has used its
CHROME mark, Google is not in a position pvoceed with the deposition of any VIA
witnesses, or to determine iwh witness(es) it will depose.”

24. On June 17, 2014, Registrant served amended initial disclosures in which it
revealed four additional witnesse¥one of these was Miller Chen.

25.  On June 20, 2014, Ms. Krajeck sent Ms.eBfa letter stating that Google fully
intends to depose all relevant vagses, but only after it is assithat such persons have been

identified and the relevd universe of documents have been produced.



26. Following Google’s filing of its Motiorto Compel on June 24, 2014, Registrant
offered to provide Inky Chen as a 30(b)(6)tne&ss regarding Registits document search,
collection, review and production effe in an effort to resolve thearties’ dispute. Registrant
refused Google’s request to make Ms. Cheailable for deposition in person or by video
conference, however.

27. On July 9, 2014, Registrant opposed GetggMotion to Compel. Inky Chen,
Registrant’s in-house legal spdisg stated in a sworn deciion that she did not believe
Registrant had any additional documents to produce. Based on this declaration and Registrant’s
agreement that Google could depose Ms. Chehea80(b)(6) withess requested by the Motion
to Compel, as well as another fact witness igiReant’s California offte, Google withdrew its
Motion to Compel on July 28, 2014.

28.  After Google withdrew its Miion to Compel, Google praped written direct, re-
direct, and substitute deposition questions fer3a(b)(6) deposition of Inky Chen. Throughout
late summer and fall of 2014, Registrant aneb@e engaged in meet & confers and exchanged
correspondence regarding the parties’ depositjaestions and variousbjections thereto.
Following this months-long process of finaligi deposition questions, Google deposed Inky
Chen in Taipei, Taiwan on November 25, 2014.

29. Attached hereto as Exhibit G is a nadat excerpt of theleposition testimony of
Inky Chen in which she confirms that no oasked Miller Chen if he had any documents
responsive to Google’s document requests.

30. On February 4, 2015, the Board resumed the proceeding. On February 13, 2015,
Mr. Brendan Hughes, a partner@aoley LLP, wrote a letter thls. Lee requesting, among other

things, that Registrant search for and produce documents from Miller Chen.



31. On or around February 19, 2015, Ms. Mord@aimampion, an associate at Cooley
LLP, and | met and conferred with Ms. Lee regagdihe topics raised in Mr. Hughes’ February
13 correspondence. Ms. Lee informed us thathsd not yet had a chance to discuss this letter
with her client and so we would netdreschedule our meet and confer.

32. On or around February 26, 2015, Ms. Champion and | met and conferred via
telephone with Ms. Lee and Mr. Nathan Meyer, counsel for Registra&mong other topics,

Ms. Champion and | requested that Registrandact searches and produce documents from all
such persons identified in Mr. Hughes’s letiecluding but not limited to Miller Chen. Ms.
Lee and Mr. Meyer confirmed that RegistranbuM either search the files of and collect
documents from such custodians or would aféitiwely confirm that it would not do so by
March 16, 2015.

33.  On March 16, 2015, Registrant served some documents and amended its
responses to Google’s Interroga¢s for the fifth time, but did not provide any information
regarding whether it would search for and produce documents from Miller Chen or any of the
other specific custodianslentified in Mr. Hughes’detter. Registrant'counsel stated in an
email sent that day that Regastt may make one additionalogluction of documents, but would
not thereafter produce any additional documeiRegistrant made this additional production on
March 23, 2015.

34. On March 27, 2015, Mr. Hughes and | naeid conferred with Ms. Lee and Mr.
Meyer. We informed Registrdatcounsel that Registrant’sqafuction had failed to address the
deficiencies identified in our February 13 letsnd discussed during okebruary 26 meet and

confer. Registrant did not agreeundertake any effotbd rectify the remaining deficiencies.



35. On March 31, 2015 Registrant filed d¥nconsented Motion to Amend the
Registrations. Google thereafter turned tafting (1) its Opposition to Registrant’s Motion,
which it filed April 20, 2015, (2) a Motion for Leave to Amend its Petition to Cancel, as well as a
Reply in support thereof, which it filed Ap21, 2015 and June 1, 2015, respectively, (3) written
deposition questions for Miller Chen, whiat served on May 26, 2015, (4) Requests for
Admissions, which it served May 26, 2015, and (8)aion to Compel, which it filed May 28,
2015.

36. On June 8 and 9, 2015, Registrant requettatGoogle withdraw the Notice of
Deposition of Miller Chen on the grounds that fyeaties would not be able to complete the
deposition during the discovery period, which Geodgclined to do. Google’s counsel inquired
as to whether Miller Chen mighe deposed by other means, Bepistrant’s counsel refused to
make him available except by written question$n turning down Google’s request that Mr.
Chen appear for a deposition by video confereRegistrant’s counsel explained only that Mr.
Chen had “rights to appear for a deposition bigtem question [because] he works and resides in

Taiwan,” and that Registrant wouhdt “waive Mr. Chen'’s rights.”

Date: July 1, 2015

/Rebeccé&ivner-Forbes/
Rebecc&ivner-Forbes

GOOLEY LLP
1299%ennsylvanidvenue,NW, Suite700
WashingtonDC 20004

Tel: 202-776-2382

Email: rgivnerforbes@cooley.com
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INTERROGATORY NO. 27:
Provide all known current and past contadbrmation for Miller Chen, including but not

limited to physical address(es), phone number(s), and e-mail address(es).

COOLEYLLP
JANETL. CULLUM
ANNE H. PECK
JEFFREYNORBERG

Date: July 2, 2013 By: /s/ Jeffrey Norberg
JeffreyNorberg
Attorneys for Petitioner Google, Inc.
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INTERROGATORY NO. 25:

Provide all known current and past contact information for Ken Weng, including but not
limited to physical address(es), phone number(s), and e-mail address(es).

RESPONSE TO INTERROGATORY NO. 25

In addition to the General Objections set forth above, Registrant further objects that this
Interrogatory is vague, compound, and unduly burdensome. Registrant further objects to this
Interrogatory to the extent that it is overbroad and not relevant or reasonably calculated to lead to
admissible evidence. Registrant further objects further objects to this Interrogatory to the extent
it invades any constitutionally protected right of privacy.

INTERROGATORY NO. 26:

Provide all known current and past contact information for Jonathan Chang, including but
not limited to physical address(es), phone number(s), and e-mail address(es).

RESPONSE TO INTERROGATORY NO. 26

In addition to the General Objections set forth above, Registrant further objects that this
Interrogatory is vague, compound, and unduly burdensome. Registrant further objects to this
Interrogatory to the extent that it is overbroad and not relevant or reasonably calculated to lead to
admissible evidence. Registrant further objects further objects to this Interrogatory to the extent
it invades any constitutionally protected right of privacy.

INTERROGATORY NO. 27:

Provide all known current and past contact information for Miller Chen, including but not
limited to physical address(es), phone number(s), and e-mail address(es).

RESPONSE TO INTERROGATORY NO. 27

In addition to the General Objections set forth above, Registrant further objects that this
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Interrogatory is vague, compound, and unduly burdensome. Registrant further objects to this
Interrogatory to the extent that it is overbroad and not relevant or reasonably calculated to lead to
admissible evidence. Registrant further objects further objects to this Interrogatory to the extent

it invades any constitutionally protected right of privacy.

Dated: August 6, 2013 Respectfully submitted,

/s/RobertF. Gookin

Robert F. Gookin

RUSS, AUGUST & KABAT
Twelfth Floor

12424 Wilshire Boulevard

Los Angeles, California 90025
Telephone: (310) 826-7474
Facsimile: (310) 826-6991

Attorneys for Registrant
VIA Technologies, Inc.
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it invades any constitutionally protected right of privacy.

Subject to the foregoing general and specific objections Registrant responds as follows:

Registrant has no contact information for Jonathon Chang.

INTERROGATORY NO. 27:

Provide all known current and past contact information for Miller Chen, including but not
limited to physical address(es), phone number(s), and e-mail address(es).

RESPONSE TO INTERROGATORY NO. 27

In addition to the General Objections set forth above, Registrant further objects that this
Interrogatory is vague, compound, and unduly burdensome. Registrant further objects to this
Interrogatory to the extent that it is overbroad and not relevant or reasonably calculated to lead to
admissible evidence. Registrant further objects further objects to this Interrogatory to the extent
it invades any constitutionally protected right of privacy.

Subject to the foregoing general and specific objections Registrant responds as follows:

Registrant has no contact information for Miller Chen.

Dated: September 9, 2013 /s/ Robert F. Gookin

Robert F. Gookin

RUSS, AUGUST & KABAT
Twelfth Floor

12424 Wilshire Boulevard

Los Angeles, California 90025
Telephone: (310) 826-7474
Facsimile: (310) 826-6991

Attorneys for Registrant
VIA Technologies, Inc.

3329-US2 130905 VIA'S AMENDED RSP TO GOOGLE'S ROG.DOC 23
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Jeffrey T. Norberg VIA EMAIL
T: +1 415 693 2089
jnorberg@cooley.com

February 11, 2014

Robert Gookin

Russ August & Kabat

12424 Wilshire Boulevard, 12th Floor
Los Angeles, CA 90025

RE: Via’s Discovery Response Deficiencies
Google Inc. v. VIA Technologies, Inc., Cancellation No. 92056816

Dear Robert:

| write regarding continued deficiencies in the responses by Via Technologies, Inc. (“Via”) to
Google’s discovery requests.

Document Requests

Via’s document production remains incomplete despite months of efforts by Google to obtain a
complete production. During our meet and confer calls in August and November last year, Via
represented that it would be gathering and producing additional documents to remedy the
deficiencies Google raised in correspondence and during those calls. Via later made small
productions in December and February, neither of which resolved the issues raised by Google.

To date, Via has produced a mere 735 pages consisting primarily of photographs and web
screenshots, most of which appear to have been generated solely for use in this litigation.
Since Via has claimed that it used the CHROME mark since 2001, it strains credulity that Via
has only been able to produce this small volume of documents.

In particular, the document productions are obviously incomplete relative to e-mails. Via has
either failed to conduct an adequate search for e-mail or failed to institute an appropriate
litigation hold to preserve records. Via's document production contains only a small number of
internal communications regarding this dispute, even though the dispute has been outstanding
between the parties for many years, and no communications regarding the use of the CHROME
mark in connection with any specific products despite Via’s position that it has used the mark for
many years (Requests for Production 6, 12-15 and 20-22). We would expect that Via’s
documents would include, for example, communications relating to Via’s decision to add the
“Chrome” label that appears on some (but not all) of the Artigo products depicted on Via's
website and in its document production. Via’'s production contained no such documents.
Rather, Via’s most recent production contains only a few internal communications, most of
which appear to be the communications from the Taiwanese dispute, which were apparently
kept in hard copy.

101 CALIFORNIA STREET, 5TH FLOOR, SAN FRANCISCO, CA 94111-5800 T: (415) 693-2000 F: (415) 693-2222 WWW.COOLEY.COM
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Robert Gookin

February 11, 2014
Page Two

Moreover, none of the documents produced by Via appear to have come from any systematic
collection and review of e-mail or other documents. Please confirm whether Via has engaged in
the required systematic search of e-mail and back up repositories of emails and other
documents (i.e. using keyword searches). Please also confirm that Via has preserved emails
and other documents relating to this dispute and, if you cannot make that representation, then
please provide a detailed account of why such materials were not preserved.

Via has also failed to produce any documents relating to the selection and development of the
CHROME mark (Request No. 3), and Via’s production also lacks any documents relating to the
target markets of any products bearing a CHROME mark (Request Nos. 28 and 29). Given
Via’s claim to use of the mark, and given the time that Via has allegedly been offering products
under the CHROME mark, Via cannot legitimately claim that no such documents were
generated at any time.

Privilege Log

Via has also failed to provide a privilege log. During our prior meet and confer calls, you
mentioned that you believed that many of the documents sought by Google are likely privileged.
To the extent Via is withholding any documents based on a claim of privilege, it must
immediately provide a privilege log to support such claim.

Interrogatories

Via has also failed to provide complete information in response to Interrogatories 10 and 11
(relating to the products on which Via has allegedly used the CHROME mark), and 25-27 (which
seek the last known contact information for certain former Via employees). During our call in
November, you told me that you would confer with your client and get back to me on this
obviously relevant information. Please let me know if Via will be providing supplemental
responses, or if we will need to seek an order compelling these responses.

After months of meet and confer efforts, we are now just 15 days from the close of discovery in
this case, and Via has yet to comply with its discovery obligations. Via’s failure to provide
complete responses is creating needless expense for both sides, and will likely necessitate a
further extension of the schedule. Please let me know your availability for a meet and confer
call to discuss these issues no later than tomorrow (Wednesday).

Sincerely,

Cooley LLP

s/ Jeffrey T. Norberg

cC: Irene Lee
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Katie M. Krajeck BY EMAIL
T +1 858 550 6123
kkrajeck@cooley.com

March 14, 2014

Robert Gookin

Russ August & Kabat

12424 Wilshire Boulevard, 12th Floor
Los Angeles, CA 90025

RE: VIA’s Ongoing Discovery Response Deficiencies
Google Inc. v. VIA Technologies, Inc., Cancellation No. 92056816

Dear Robert:
| write on behalf of Petitioner Google Inc. (“Google”) regarding the discovery deficiencies of VIA
Technologies, Inc. (“VIA”), and as a follow-up to our February 11, 2014 letter to you and the

meet-and-confer telephone conversation on February 12, 2014.

VIA'’s Failure to Produce Documents

In your February 15, 2014 email, you indicated that your client is “continuing their search for
responsive documents.” However, nearly four weeks have now elapsed and VIA has failed to
produce any additional documents.

VIA’s ongoing discovery deficiencies are inexcusable. As set forth in our February 11, 2014
letter, VIA’s prior document production is wholly deficient. In particular, despite agreeing to
produce documents and communications: (1) referring to or evidencing the origination,
selection and development of VIA’'s CHROME marks; (2) referring to the use or planned use of
these marks; and (3) addressing VIA'’s target market for products bearing the CHROME Marks,
VIA has produced no responsive internal email correspondence.

During the parties’ meet-and-confer, you indicated that VIA is relying in large part on a self-
directed document search process. You failed, however, to confirm whether VIA has performed
the required systematic search of its email servers and electronic databases, to detail any
collection efforts that VIA has undertaken, or to indicate what, if any, search terms VIA has run
across its electronically-stored information.

In light of VIA’s failure to produce the requested documents and communications, Google is
very concerned that VIA has either failed to perform the required searches (including searches
of its electronic files and email servers) or that VIA has spoliated relevant evidence. At the very
least, VIA's continued failure to produce any of these requested documents and
communications is at odds with its claim of continuous use of the CHROME mark for over a
decade.

As you are well aware, documents demonstrating VIA's use of the CHROME marks are vital
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March 14, 2014
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components of discovery in this Cancellation Proceeding. In the absence of any immediate
action on the part of VIA, Google will be left with no choice but to move the Board to compel this
key discovery.

VIA'’s Failure to Produce a Privilege Log

During the meet-and-confer on February 12, you acknowledged that VIA is in the possession of
privileged documents, including emails, between VIA and your firm that are responsive to
Google’s document requests. Nonetheless, VIA has also failed to produce a privilege log of
these communications. In the absence of VIA's prompt production of a log of documents
withheld on the basis of applicable privileges, Google intends to move to compel production of
these documents.

VIA's Failure to Provide Complete Interrogatory Responses

Finally, despite assurances during the meet-and-confer that information was forthcoming, VIA
has still failed to provide complete responses to Google’s Interrogatories 10 and 11 (relating to
the particular products on which VIA has allegedly used the CHROME marks) and 25-27
(seeking last known information for certain former employees). Unless this information is
provided in the timeframe set forth below, Google intends to file a motion to compel complete
responses to these interrogatories.

Depositions

Accompanying this letter, under separate cover, are discovery deposition notices for Ken Weng
and Young Kwan, as well as a 30(b)(6) notice to VIA. While Google is willing to work with you
to schedule these depositions, Google requires that all responsive documents, as well as a
complete privilege log, be produced well in advance of each deposition.

Accordingly, we hereby request that by Friday, March 21, 2014 you: (1) produce all responsive,
non-privileged documents and communications within VIA's possession, custody or control; (2)
provide a privilege log identifying each document that you assert is protected by the attorney-
client privilege or work product doctrine, including an explanation of the basis for the privilege
claim for each document; and (3) provide complete interrogatory responses. Please confirm
that you will do so.

In sum, while we would of course prefer to move the discovery process forward without putting
these matters before the Board, VIA’s continued failure to comply with the rules of discovery will
leave us with no option but to file a motion to compel and request sanctions.
Sincerely,

PO AV

Katie Krajeck

4401 FASTGATE MALL SAN DIEGO, CA 92121 T (858) 550-6000 F: (858) 550-6420 WWW.COOILEY.COM
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cc: Irene Lee
Counsel for VIA Technologies, Inc.

Janet L. Cullum

Brendan J. Hughes
Counsel for Google Inc.
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12424

Wilshire Boulevard
12th Floor

Los Angeles
California

90025

Tel 310.826.7474
Fax 310.826.6991

www.raklaw.com

March 26, 2014
Yia Email

Katie Krajeck

Cooley LLP

4401 Eastgate Mall
San Diego, CA 92121

Re: Google/VIA: TTAB Proceeding No. 92056816
Dear Ms. Krajeck:
I am writing in response to your March 25, 2014 letter.

As a threshold matter, and as I discussed on a number of occasions with Jeff
Norberg, the fact that VIA is based in Taipei, with an American base of operations in
San Jose, has made the discovery process in this proceeding unusually difficult and
cumbersome. VIA’s investigations and productions need to be coordinated on two
continents and are further complicated by language barriers. In spite of that, and in
direct contrast to the assertions in your letter, VIA has diligently complied with its
discovery obligations and will continue to do so.

With respect to the specific assertions in your letter, your assertion that VIA’s
most recent production “consists almost wholly of third-party website screenshots” is
simply incorrect. Contrary to that assertion, the bulk of those documents are
confidential internal VIA documents that clearly establish VIA’s strategic
partnerships with some of the largest computer manufacturers in the world, including
but not limited to Fujitsu, HP, IBM, Sony, Toshiba, Dell, Sharp, Samsung and
Lenovo. In fact, based on those documents, which we only just received, we have
instructed our client to undertake additional investigation with respect to those
corporate partners and are confident that VIA will discover and produce additional
responsive documents prior to the discovery cut off.

Please be advised that I have attached VIA’s privilege log to this email.

With respect to VIA’s responses to Google’s Interrogatories, pursuant to your
March 14, 2014 letter, there appear to be four interrogatories at issue: Numbers 10,
11, 26 and 27. Interrogatories 10 and 11 seek information regarding “any personal
computer, desktop computer, portable computer,  notebook computer, laptop
computer, or any other computer device: on which the CHROME Marks are currently
being used, or on which they have been used within the past four years. As set forth
above, we continue to investigate the broad scope of VIA’s strategic partnerships and
are working to create a comprehensive list of computers and “computing devices,”
including model numbers, in response to those interrogatories. Be advised that we
will amend our earlier response as soon as that information has been compiled. With

3329-US2 140326 LT K. Krajeck.doc
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March 26, 2014
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respect to Interrogatory No. 26, I can confirm that Jonathon Chang is a VIA employee
who is currently on a leave of absence. Accordingly, Mr. Chane can be contacted
through RAK. And finally with respect to Interrogatory No. 27, I can confirm that
Miller Chen is a VTIA emnlovee and can be contacted through RAK.

Accordingly, and consistent with VIA’s good faith efforts to comply with its
discovery obligations and resolve any purported differences with Google, we do not
believe that Google has any good faith basis to proceed with the threatened motion to
compel at this time and we will so advise the Board if you decide to move to compel.
See, e.g., Hot Tamale Mama...and More, LLC v. SF Investments, Inc., Opposition No.
91209030 (March 20, 2014).

While your March 25, 2014 letter does not address schedule of the upcoming
depositions, we have spoken with our client and are attempting to clear dates for
those depositions, as well as to determine the identity and location of VIA’s 30(b)(6)
deponent(s). That said, please be advised that Ken Weng has substantial duties with
respect to VIA’s tax reporting and, as such, will not be available on April 16,2014, as
noticed. Mr. Weng has indicated that the earliest he can be available is the last week
in April or the first week in May. I will advise further as soon as we obtain additional
information.

In light of all the above, and in order to avoid burdening the Board with an
unnecessary Motion to Compel, VIA would suggest that the Parties request a
continuance of all deadlines by 30 days, which extension will hopefully obviate the
issues raised in your letters and allow the process to proceed smoothly and efficiently.
Please advise if Google agrees to request that extension and VIA will prepare and file
a consented motion with the Board.

As always, please feel free to contact me if you have any questions.

Sincerely,

Russ, August & Kabat

/L

. Robert F. Gookin
RFG/jm
Enclosure.

cc: Irene Lee, Esq.
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so, who?

MS. LEE: Objection. Compound.

THE WITNESS: Jonathan Chang did not
respond to any of VIA's efforts to contact him
regarding these proceedings. However, he would not
have any documents responsive to Google's document
requests. He's a very high level executive.
Although his name may appear on some paperwork, he
never directly worked on any CHROME-related
operations.

Q. Question 307: Is VIA in possession of
Mr. Chang's custodial files from his employment with
VIA?

MS. LEE: Objection. Vague as to the term
"custodial files."

THE WITNESS: Yes.

Q. Question 308: Did anyone ask Miller Chen
if he possesses documents responsive to Google's
Requests for Production of Documents? If so, who?

MS. LEE: Objection. Compound.

THE WITNESS: No, because Miller Chen would
not have any documents responsive to Google's
document requests. He's the CFO of VIA-Taiwan.
Although his name may appear on some paperwork, he

never directly worked on any CHROME-related
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operations —- operations.

0. Question 311: Is VIA in possession of
Mr. Chen's custodial files from his employment with
VIA?

MS. LEE: Objection. Vague as to
"custodial files."
THE WITNESS: Yes.

0. Question 312. Looking at Exhibit 5, what
steps did VIA take to search for and collect
documents responsive to Google's Request for
Production Number 337

A. This request asks for documents sufficient
to show sales in the U.S. by volume and dollars
amount of all products, all services relating to
CHROME, but VIA does not maintain such documents in
its normal course of business. VIA did create and
produce documents sufficient to show sales of certain
CHROME products over —— over certain time frames.

Q. Question 313: Looking at Exhibit 5, what
steps did VIA take to search for and collect
documents responsive to Google's Request for
Production Number 307

A. VIA does not maintain any summary lists of
all purchasers and users of CHROME products and

services in the normal course of its business.
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