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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 3,306,916
Registered on October 9, 2007
For the Mark Bank of You

HAYWARD-YELLEN 100 LIMITED PARTNERSHIP,
Petitioner/Plaintiff,

Vs,
Cancellation No. 92056152
LIFE TIME PARADIGM, LLC,
Registrant/Defendant.

LIFE TIME PARADIGM, LLC,
Counter-Claimant,

VS,

HAYWARD-YELLEN 100 LIMITED PARTNERSHIP,
Registrant/Counter-Defendant.

PETITIONER / COUNTER DEFENDANT HAYWARD-YELLEN
100 LIMITED PARTNERSHIP’S MOTION FOR
SUMMARY JUDGMENT PURSUANT TO FED. R. CIV. P. 56

Petitioner / Counter Defendant Hayward-Yellen 100 Limited Partnership, by its
attorneys Butzel Long, moves for summary judgment pursuant to Fed. R, Civ. P. 56(a),
on grounds that no genuine issue of material fact exists and that the registration of
BANK OF YOU must fail as a matter of law. In further support of its motion, Petitioner
relies upon the facts and arguments set forth in the accompanying brief.

WHEREFORE, Petitioner / Counter Defendant requests that an order be entered

granting summary judgment in its favor, dismissing Life Time Paradigm, LLC's Counter



Claim with prejudice, and awarding Petitioner/Counter Defendant relief as appropriate

under the T.B.M.P.

By. /s/Claudia Rast /
Claudia Rast (P40165)
Jennifer A. Dukarski (P74257)
301 E. Liberty Street, Suite 500
Ann Arbor, Ml 48014
(734) 995-3110
Attorneys for Hayward-Yellen 100 Limited Partnership



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 3,306,916
Registered on October 9, 2007
For the Mark Bank of You

HAYWARD-YELLEN 100 LIMITED PARTNERSHIP,
Petitioner/Plaintiff,
V8.
Cancellation No. 92056152
LIFE TIME PARADIGM, LLC,
Registrant/Defendant.

LIFE TIME PARADIGM, LLC,
Counter-Claimant,
vs.

HAYWARD-YELLEN 100 LIMITED PARTNERSHIP,
Registrant/Counter-Defendant.

PETITIONER / COUNTER DEFENDANT HAYWARD-YELLEN 100 LIMITED
PARTNERSHIP’S BRIEF {N SUPPORT OF MOTION FOR SUMMARY JUDGMENT

I. Introduction
Hayward-Yellen 100 Limited Partnership (“Hayward-Yellen”) has registered
BANK ON YOURSELF with a prior use date that precedes Life Time Paradigm, LLC's
(“‘Life Time”) BANK OF YOU registration by two years. The two Marks, BANK ON
YOURSELF and BANK OF YOU are extremely similar visually and as spoken words.
This level of confusion is deemed admitted by Life Time by its failure to reply to validly
issued Requests for Admission. Along with the admission of confusion, Life Time has

also acknowledged abandonment by its failure to reply to the validly issued Requests
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for Admission. Therefore, the Board should cancel the registration of BANK OF YOU
(Registration 3,306,916) and all related Marks held by Life Time.

Il. Question Presented

Under §2(d) of the Lanham Act, a Mark may be cancelled at any time if it

demonstrates a likelihood of confusion with another Mark that has confirmed its prior
use in commerce. Hawyard-Yellen's Mark (BANK ON YOURSELF) was first used in
commerce in January 2004 while Life Time's Mark (BANK OF YQU) was first used in
February 2006. Further, Life Time, by failing to respond to validly issued Requests for
Admission, has admitted that the two Marks are similarly confusing. Should the Life
Time Paradigm BANK OF YOU Mark be cancelied?

lll. Statement of Facts

A. The BANK ON YOURSELF Mark

The Prospecting & Marketing Institute, Inc., a predecessor entity of the current
owner, Hayward-Yellen filed the Mark, BANK ON YOURSELF, ,on February 18, 2008.
EXHIBIT A, The first use in commerce date for International Class 36 (financial
planning and consulting services in the field of personal finance and insurance) and
International Class 35 referral services in the field of personal finance and insurance)
was January 23, 2004. /d. The mark was registered on November 11, 2008, as
Registration No. 3,530,300. /d.

This first use date is supported by a 2004 filing with the United States Copyright
Office (“Bank on Yourself: how to pocket every penny of interest you now pay to banks,

credit card and finance companies and tum it into personal wealth and a tax-free



income for life”), individual testimonials (including Rose Hillbrand of Columbus, OH),
and other copyright protected publications. EXHIBIT B.

B. The BANK OF YOU Mark

Life Time filed its BANK OF YOU Mark on May 2, 2006. EXHIBIT C. Life Time
states its first use in commerce for its Mark in both International Class 36 (financial
services, namely, consulting services in the field of finance, mortgage banking, real
estate investment, financial planning in the nature of mortgage planning, and financial
planning; mortgage banking services, namely, origination, acquisition, servicing and
brokerage of mortgage loans) and International Class 41 (seminars, training and
classes in the fields of finance, mortgage banking, real estate investment, financial
planning in the nature of mortgage planning and financial planning) as February 2006.
Id. The Mark was registered as Registration No. 3,306,916 on October 9, 2007. /d.

C. The Present Matter

On September 11, 2012, less than five years after registration of BANK OF YOU,
Hayward-Yellen initiated cancellation proceedings. Parties entered into in-depth
settlement negotiations but failed to reach an accord. Both parties served upon one
another a variety of discovery requests including interrogatories, requests for
documents and requests for admission. To date, Life Time has failed to respond to any
of Hayward-Yellen's discovery requests, including requests for admission, sent on
September 3, 2013. EXHIBIT D.

IV. Standard of Review
Summary judgment is appropriate in cases in which “the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the affidavits, if any,
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show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(c). The inquiry is “whether
the evidence presents a sufficient disagreement to require submission to a jury or whether
it is so one-sided that one party must prevail as a matter of law.” Anderson v. Liberty
Lobby, 477 U.S. 242, 251-52 (1986). “[Tlhe plain language of rule 56(c) mandates the
entry of summary judgment, after adequate time for discovery and upon motion, against a
party who fails to make a showing sufficient to establish the existence of an element
essential to the party's case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catrett, 477 U.S. 317, 332; 106 S.Ct. 2548 (1986).

V. Hayward-Yellen Has Standing in this Matter Because It Is and Will Continue

to Be Harmed by Registration of BANK OF YOU.

A petitioner must demonstrate standing in a cancellation to prevent a “mere
meddier” from initiating matters that do not raise a real controversy. Ritchie v. Simpson,
170 F.3d 1092, 1095; 50 U.S.P.Q. 1023 (Fed. Cir. 1999). This requirement is construed
broadly as the public interest is best served by “broadly interpreting the class of persons
Congress intended to be allowed to institute cancellation proceedings.” Lipton
Industries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 1030; 213 U.S.P.Q. 185 (C.C.P.A.
1982). To meet this threshold, a petitioner need only plead facts that support a
reasonable belief that there is a likelihood of damage caused by the continuing
registration of the mark. T.B.M.B. 7§309.03(b). See also T.B.M.B. §309.03(a)(2).

A petitioner has standing if the allegation of a likelihood of confusion between its
mark and the registered mark is ‘not wholly without merit.” Lipfon, 670 F.2d at 1029. In

its complaint and presently, Hayward-Yellen (owner of the Mark BANK ON YOURSELF)

[ ER ]



alleges it has been harmed and will continue to be harmed by the similarly confusing
registration BANK OF YOU. The similarity of the marks, BANK OF YOU and BANK ON
YOURSELF, which flow through the same channel of trade are plausibly and
confusingly similar under this standard. See Selva & Sons, Inc. v. Nina Footwear, Inc.,
705 F.2d 1316, 1326; 217 U.S.P.Q. 641 (Fed. Cir. 1983) (showing a real interest in the
proceedings by alleging a potential likelihood of confusion between NINO and NINA in
the same channel of trade). Thus, Hayward-Yellen has standing to proceed in this
action.

VI, Life Time Paradigm’s BANK OF YOU Mark Should Be Cancelled Because It

Has Been Abandoned and Is Likely to Be Confused with Hayward-Yellen's
BANK ON YOURSELF Mark.

A. Life Time Paradigm’s Failure fo Respond to Hayward-Yellen's Requests For
Admission Conclusively Establishes the Facts As Stated in the Requests
The facts as stated in the Requests for Admission must be accepted as true as
Life Time Paradigm failed to respond. Fed. R. Civ. P. 36 provides relief for a party
when its opposition fails to respond to requests for admission. Under the rule, “[a]
matter is admitted unless, with 30 days after being served, the party to whom the
request is directed serves on the requesting party a written answer or objection
~addressed to the matter and signed by the party or its attorney.” Fed. R. Civ. P.
36(a)(3). This is further supported under 37 CFR § 2.120())(3)(i), unless the party upon
which the requests were served is able to show that its failure to timely respond was the
result of excusable neglect; or unless a motion to withdraw or amend the admissions is

filed pursuant to Rule 36(b), and granted by the Board. See also TBMP § 527.01(d)(2d



ed. rev. 2004). Once admitted, the matter is “conclusively established.” Fed. R. Civ. P.
36(b). The admission is then incontrovertible “unless the court, on motion, permits the
admission to be Withdfawn or amended,” which can happen when “it would promote the
presentation of the merits of the action.” /d.

Additionally, this Board may not allow an admission to be withdrawn or amended
if doihg s0 “would prejudice the requesting party in maintaining or defending the acticon
- on the merits.” Id. Accordingly, this Board “should be cautious in exercising discretion
to permit withdrawal or amendment of admissions.” O'Neill v. Medad, 166 F.R.D. 19, 22
(E.D. Mich. 1996). Moreover, the Board “is not required to permit withdrawal of an
admission ‘even if both the merits and prejudice issues cut in favor of the party seeking
the withdrawal.” /d. (Citations omitted).

Petitioner/Counter Defendant filed its Requests for Admission on September 3,
2013, via first class mail and email with Lee Chen, attorney representing Life Time
Paradigm, LLC. EXHIBIT D. The Respondent / Counter Claimant did not respond to
the Requests for Admission within 30 days after being served. In fact, to date, there
has been no response from the opposing party on any of Hayward-Yellen’s submitted
discovery requests. There is no evidence of excusable neglect, and no motion to
withdraw or amend is before the Board. Therefore, the following Requests for
Admission should be deemed admitted:

Admit that you had not enforced the mark BANK OF YOU prior to
communications with the Petitioner.

Admit that you had not issued any cease and desist letters for the BANK
OF YOU mark prior to communications from Petitioner.

Admit that you had no documented plans to issue cease and desists letter
or engage in any policing or enforcing of the BANK OF YOU mark against
Bank of America prior to communications from Petitioner.

IRILE



Admit that you have abandoned the mark BANK OF YOU.
Admit that you have abandoned all marks related {o BANK OF YOU.

Admit that you had contemplated abandonment of the mark BANK OF
YOU.

Admit that, prior to contact from Bank on Yourself, you were unaware of
the number of companies that were infringing on your mark.

Admit that you did not police or enforce your mark against Asset
Protectors Advisors Group, The Elevation Group and related entities, The
Empower Network and related entities, and creditorg prior to
communication from Bank on Yourself on or around September 20, 2012.

Admit that BANK-OF-YQU is confusingly similar to BANK OF YOU.

EXHIBIT D.
B. Life Time’s BANK OF YOU Mark Should Be Cancelled Because It Is Likely fo

Cause Confusion with Hayward-Yelfen's BANK OF YOURSELF.

1. Hayward-Yellen has prior use of the Mark in trade.

A petitioner is entitled to cancellation of a confusingly similar mark if it has prior
use. See Russell Chemical Co. v. Wyandotte Chemicals Corp., 337 F.2d 660; 143
U.S.P.Q. 252 (1964) (holding a likelihood of confusion resulted from the use of the
registered mark SENTOI. for detergent where petitioner established prior use of SEN-
TROL for detergent and cancellation was warranted).

Life Time established a first use in commerce date of February 2006 for its
Internationa! Class 36 and 41 through its filings. EXHIBIT C. In contrast, Petitioner
Hayward-Yellen established a first use in commerce date of January 23, 2004.
EXHIBIT A. This first use date is supported by a 2004 filing with the United States
Copyright Office ("Bank on Yourself: how to pocket every penny of interest you now pay
to banks, credit card and finance companies and turn it into personal wealth and a tax-

free income for life”), individual testimonials (including Rose Hillbrand of Columbus,



OH), and other copyright protected publications. EXHIBIT B. Hayward-Yellen's use of
the BANK ON YOURSELF Mark precedes Life Time's use by two years, clearly
demonstrating prior use.

2. Life Time Paradigm admitted that the BANK OF YOU Mark is confusingly
similar to Hayward-Yellen's BANK ON YOURSELF Mark.

The question of whether the two Marks are confusing has a simple answer: Life
Time has admitted the Marks are similarly confusing. As noted above, Life Time failed
to respond within the allotted timeframe for Requests for Admission. Supra. In Request
for Admission #9, Life Time was asked to admit that its Mark was confusingly similar to
any of the marks in question. EXHIBIT D. By failing to respond, the statement is
deemed admitted and Life Time is precluded from asserting that the Marks are
confusing. Becuase Hayward-Yellen's Mark preceded Life Time's Mark by two years
and Life Time's Mark is confusingly similar to Hayward-Yellen's Mark, Life Time's Mark
BANK OF YOU must be cancelled under §2(d).

3. Even without Life Time's Admission, the BANK OF YOU Mark is
confusingly similar to Hayward-Yellen’s BANK ON YOURSELF Mark.

To assess the likelihood of confusion under §2(d), the test used in an
infringement analysis is employed. Offo International Inc. v. Offo Kern GmbH, 83
U.S.P.Q. 1861; 2007 WL 1577524 (T.T.A.B. 2007). Under this test, one employs the
eight Frisch’s factors: a) the strength of the prior owner's mark; b) the relatedness of the
goods; c¢) the similarity of the marks; d) actual confusion; e) marketing channels used; )
the degree of purchaser care; g) the intent in selecting the new mark; and h) the
likelihood of expansion of the product lines. See Frisch’s Restaurant, Inc. v. Shoney’s

Inc., 759 F.2d 1261 (6th Cir. 1985).
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Although not all factors are critical in an opposition, it is evident that the two
Marks will lead to a likelihood of confusion. Coach Servs., Inc. v. Triumph Learing
LLC, 668 F.3d 1356, 1365 (Fed. Cir. 2012). The relevant factors are:

a. Relatedness of the Goods

The services offered under the two Marks are virtually identical. “First, if the
parties compete directly by offering their goods or services, confusion is likely if the
marks are sufficiently similar; second, if the goods or services are somewhat related but
not competitive, the likelihood of confusion will turn on other factors; third, if the goods
or services are totally unrelated, confusion is unlikely.” Daddy’s Junky Music Stores,
Inc. v. Big Daddy’s Family Music Center, 109 F.3d 275, 282 (6th Cir. 1997). To be
related, goods and services are “similarly marketed and appeal to common customers”
who believe they arise from the same source. Therma-Scan, inc. v. Thermoscan, Inc.,
295 F.3d 623, 633 (6th Cir. 2002) (holding two companies dealing with thermology and
the measurement of heat “offer goods and services that utilize similar technology in very
different ways. Moreover, because they market their goods and services to different
segments of the population, TSI and Thermoscan do not compete in the marketplace”).

Here, both Marks are registered in areas with substantial, if not identical overlap.
Both parties provide significant discussion regarding financial matters, including
insurance products and personal financial decisions made by consumers. These
consumers, those seeking financial advice, are targeted through websites and other
financial information sources such as print media and radio. Like the analysis in

Daddy’s Junky Music, the two serviées are competing in the same market for the same
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consumers with similar assessments and services. This factor would weigh in favor of
a likelihood of confusion.

b. Similarity of the Marks

Similarity of marks is, along with relatedness of goods, the most important
Frisch's factor. Daddy’s Junky Music, 109 F.3d at 283. When analyzing similarity, the
Board “should examine the pronunciation, appearance, and verbal translation of
conflicting marks.” |d. This is often referred to as the “sight, sound, and meaning” test.
The question is not whether the marks are distinguishable when compared side-by-side,
because “[tlhe appearance of the litigated marks side by side in the courtroom does not
portray market conditions.” Homeowners Group, 931 F.2d at 1106. Rather, courts
must determine whether a given mark would confuse the public when viewed alone, in
order to account for the possibility that sufficiently similar marks “may confuse
consumers who do not have both marks before them but who may have a ‘general,
vague, or even hazy impression or recollection’ of the other party’s mark.” Daddy’s
Junky Music, 109 F.3d at 283, quoting Wynn Qi Co. v. Thomas, 839 F.2d 1183, 1188
(6th Cir. 1988).

It is apparent that BANK OF YOU and BANK ON YOURSELF share an extreme
similarity that would allow a consumer to be confused. The two sound and appear
visually similar. Also, just as the Federal Circuit found in Sefva & Sons, similar but not
identical Marks can support potential Iikelihood of confusion. Selva & Sons, 705 F.2d
1316. In light of the fact that the services are essentially identical and the respective
marks are extraordinarily similar based on sound, appearance and connotation, this

Frisch factor weighs in favor of a likelihood of confusion.
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c. Actual Confusion

At this point, instances of actual confusion have been brought to the attention of
Hayward-Yellen. Indeed, confused consumers contacted Hayward-Yeillen, which
ultimately led to Hayward-Yellen's contact of Life Time and the subsequent initiation of
this action. This factor would lean in favor of a likelihood of confusion.

d. Marketing Channels Used

This factor requires the consideration of the similarities or differences between
the predominant customers of the parties’ respective goods or services. Homeowners
Group, 931 F.2d at 1110. In addition, the Board should consider whether the marketing
approaches used by the parties resemble each other. Id. Here, similar services would
be sold in a similar manner to the same population and target market. It is difficult to
imagine that their target customers, or their basic marketing approaches, will be
significantly different. This factor weighs in favor of a likelihood of confusion.

As the other factors bear little relevance in the analysis and would not lean
against a finding of a likelihood of confusion, Life Time's BANK OF YOU is similarly
confusing to the Mark with established prior use, the Hayward-Yellen BANK OF
YOURSELF Mark. Because the Marks are similarly confusing, Life Time's BANK OF
YOU Mark must be cancelled under §2(d) based on Hayward-Yellen's prior use of
BANK ON YOURSELF.

C. Life Time Paradigm Abandoned the Mark BANK OF YOU and any Mark Related
fo BANK OF YOU.

As a final matter, Life Time has abandoned the BANK OF YOU Mark. Under the

statements deemed admitted in accordance with Fed. R. Civ. P. 36, Life Time states
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that it has abandoned the Mark, supporting Hawyard-Yellen's contention that BANK OF
YOU should be cancelled. EXHIBIT D.
VIl. Conclusion

Hayward-Yellen's BANK ON YOURSELF was first used in commerce in January
2004. Filings with the United States Copyright Office support this prior use date. Life
Time's BANK OF YOU was first used in February 2006. Not only is the BANK OF YOU
‘Mark actually confusing, but Life Time admits this confusion. An analysis of the
likelihood of confusion factors further supports the contention that the two Marks are
indeed confusing. Finally, Life Time admits that it has abandoned its Mark. In
conclusion, therefore, and following the application and dictates of the Lanham Act, it is
appropriate to cancel the Life Time Mark, BANK OF YOU and to dismiss Life Time's

Counter Claim.

By: /s/Claudia Rast /
Claudia Rast (P40165)
Jennifer A. Dukarski (P74257)
301 E. Liberty Street, Suite 500
Ann Arbor, Ml 48014
(734) 995-3110
Attorneys for Hayward-Yellen 100 Limited Partnership
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that the foregoing MOTION AND BRIEF IN SUPPORT OF
SUMMARY JUDGMENT was served upon Applicant by delivering true and correct
copies of same to Applicant and its counsel via email on October 24, 2013 as follows:

Lee Chen

KYLER, KOHLER, OSTERMILLER & SORENSEN, LLP
7700 Irvine Center Drive, Suite 800

[rvine, CA 92618

By: /s/Claudia Rast /
Claudia Rast (P40165)
Jennifer A. Dukarski (P74257)
301 E. Liberty Street, Suite 500
Ann Arbor, Ml 48014
(734) 995-3110
Attorneys for Hayward-Yellen 100 Limited Partnership

Dated: October 24, 2013

410675 v1
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EXHIBIT A



Int, Cls.: 9, 16, 35, 36 and 41

Prior U.S, Cls.: 2, 5, 21, 22, 23, 26, 29, 36, 37, 38, 50,

100, 101, 102 and 107

United States Patent and Trademark Office

Reg. No, 3,530,300
Registered Nov, 11, 2008

TRADEMARK
SERVICE MARK
PRINCIPAL REGISTER

Bank On Yourself

THE PROSPECTING & MARKETING INSTI-
TUTE, INC. (ARIZONA CORPORATION)

39 VISTA ESTRELLA SQUTH

LAMY, NM 87540

FOR: DOWNLOADABLE ELECTRONIC NEWS-
LETTERS IN THE FIELD OF PRRSONAL FINANCE
AND INSURANCE, IN CLASS 9 (U.S. CLS. 21, 23, 26,
36 AND 33),

FIRST USE 7-29-2004; IN COMMERCE 7-29-2004,

FOR: NEWSLETTERS IN THE FIELD OF PERSO-
NAL FINANCE AND INSURANCE, IN CLASS 16
(U.S. CLS. 2, 5,22, 23, 29, 37, 38 AND 50).

FIRST USE 1-1-2006; IN COMMERCE 1-1-2006.

FOR: REFERRAL SERVICES IN THE FIELD OF
PERSONAL FINANCE AND INSURANCE, IN
CLASS 35 (U.S. CLS. 100, 101 AND 102)

FIRST USE 10-1-2003; IN COMMERCE 1-23-2004,

FOR: FINANCIAL PLANNING AND CONSULT-
ING SERVICES IN THE FIELD QF PERSONAL

FINANCE AND INSURANCE, IN CLASS 36 (US.
CLS. 100, 101 AND 102),

FIRST USE 10-1-2003; IN COMMERCE 1.23-2004,

FOR: PROVIDING ELECTRONIC NEWSLETTERS
IN THE FIELD OF PERSONAL FINANCE AND
INSURANCE VIA RB-MATL; EDUCATION SERVICES,
NAMELY, PROVIDING CLASSES, SEMINARS AND
WORKSHOPS IN THE FIELD OF PERSONAL FI-
NANCE AND INSURANCE AND DISTRIBUTION
OF COURSE MATERIALS IN CONJUNCTION
THEREWITH FEATURING FINANCE AND INSUR-
ANCE REPORTS, BV CLASS 41 (U.S. CLS. 100, 101
AND 107).

FIRST USE 10-1-2003; IN COMMERCE 1-23-2004.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR,

SER. NGO, 77-399,338, FILED 2-18.2(08.

DANIEL BRODY, EXAMINING ATTORNEY
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EXHIBIT B



Int. Cls.; 36 and 41

Prior U.S. Cls.: 100, 101, 102 and 107

Reg. No. 3,306,916

United States Patent and Trademark Office  Registered Oct 9, 2007

SERVICE MARK
PRINCIPAL REGISTER

BANK OF YOU

LIFE TIME PARADIGM, LLC (CALIFORNIA
LTD LIAB CO)

9TH FLOGR

2040 MAIN STREET

IRVINE, CA 92614

FOR: FINANCIAL SERVICES, NAMELY, CON-
SULTING SERVICES IN THE FIELD OF FINANCE,
MORTGAGE BANKING, REAL ESTATE INVEST-
MENT, FINANCIAL PLANNING IN THE NATURE
QF MORTGAGE PLANNING, AND FINANCIAL
PLANNING; MORTGAGE BANKING SERVICES,
NAMELY, ORIGINATION, ACQUISITION, SERVI-
CING AND BROKERAGE OF MORTGAGE LOANS,
IN CLASS 36 (U.8. CLS, 100, 101 AND 102},

FIRST USE 2-0-2006; IN COMMERCE 2-0-2006.

FOR: SEMINARS, TRAINING AND CLASSES IN
THE FIELDS OF FINANCE, MORTGAGE BANK-

ING, REAL ESTATE INVESTMENT, FINANCIAL
PLANNING IN THE NATURE OF MORTGAGE
PLANNING, AND FINANCIAL FLANNING, IN
CLASS 41 (U.8. CLS, 100, 101 AND 107).

FIRST USE 2-0-2006; IN COMMERCE 2-0-2005.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR,

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "BANK'", APART FROM THE
MARK AS SHOWN,

SER. NO. 78-874,094, FILED 5-2.2006,

G. MAYERSCHOFF, EXAMINING ATTORNEY
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2bVoyage Titles ' http://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?Search_Arg=bank+on...

Public Catalog

Caopyright Catalog (1978 to present)
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Search Results; Displaying 1 through 14 of 14 entries.
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nk on Yoursel Special Radio Offer for Friends of the Chrig McKay...

Click Here to Enter Your
Promo Code From
the Chris McKay Show

’\..__,___)

Tharks for your interest In Bank On Yourself, a proven 160-year-old wealth-building method used
by hundreds of thousards of Americans that lets you:

¢ Actieve tne peace of mind that comes from steady, predictable growth, vear in and year out
¢ Know with confidence, the guaranteed value of vour retirement account

¢ Bypass banks ard credit card companles by becoming your own source of financing

¢ Get the money you need when you naed it — simply by asking for it

¥ Take back control of your own financlal destiny

Yours for predictable wealth,

“"Bank On Yourself is the

"By far the best financial
Financial Holy Graitt"

decision I've aver made."

"When | firet heard
about Bank On Yourself,
tthought It was ancther
Investment scheme and

"] started this In 2004
and it works exactly Tke
the book says, 1 know
my money is safe and

aimost didn't look into it.

—1 I'm glad t overcame my
congerns — it's now the plllar inour
financial plah. { hope yau also overcome
your cancems and find firanclal
independence so you can enjoy life on
your terms.,"

-Robert Chambers, Jr., Catmel, CA
Refired Navat Commander

growing at & predictable
rate, evenin this
economy. |'ve used my policles to
finance so many things - 8 car, dream
vacation and to pay off some business
debt, | recommend it to anyone looking
for a safe plage to grow their weatth,
while stifl having access to i without
penalty.”

-Rose Hilibrand, Columbus, OH

Dir. of Sales and Mkt.

http://bankonyourselfradio.com/

Grab The FREE Guide!

Download our FREE "Ultlmate Wealth
Bullding Guide" to leatn more about what
the Bank On Yourself method is, how it
works and why the most common regret
people have about it is that they didn't
find out more about-it sooner.

"I know the exact minimum
guaranteed amount I'll have
in my plan in 15 years.” .

“ did all the right things |
was taught fo do since
age 10— sefting goals,
having a budiget system,
maxing out ry 401{k)
and having my home
pald off by age 45. | had met al my
goals but one - belng ahls to retire at a
specific age with 2 epecific amouwnt of
meney, 5o | was determinad to find a
better way, Bank On Yourself is
everything that was promlsed and more *

Derek Logan, Simpsenvile, S¢
Comorate Controlter

© 2010-2012 Hayward-Yellen 100 Ltd Partnership | Privacy Poliey
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Bank On Yourseli®
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Special Report by
Pamela Yellen, President, Bank On Yourself

Discover the secrets to taking back control of your financial future that
Wall Street, banks, and credit card companies don 't want you to know,
and learn how you can:

v" Have a rock-solid financial plan and a predictable retirement income that

v

can last as long as you do - with no luck, skill, or guesswork required

Turn your back on the stomach-churning twists and turns of the stock and
real estate markets

Get back every penny you pay for your cars, vacations, home repairs,
business equipment, a college education, and other major purchases, so
you can enjoy more of life's luxuries today withous robbing your nest-
egg! (The average family could increase their lifetime wealth by
$500,000 to $1,000,000 or more using this method, without the risk or
volatility of stocks and real estate)

Become your own source of financing and recapture the interest you pay
to banks and finance companies - reduce or eliminate the control those
institutions have over you
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Copyright and Trademark Nofice

©2004-2009 Pamela G, Yellen. All Rights Reserved. No part of this publication may be
teproduced, translated or transmitted in any form or by any means, mechanical or electronic,

_including photocopying and recording, or by any information and retrieval system, or otherwise,
without express prior permission in writing from the publisher, Requests for permission or
further information should be addressed to: Bank On Yourself, 39 Vista Estrelta South, Lamy,
NM 87540 USA, Emnil: info@BankOnYourself.com

“Bank On Yourself is a registered trademark owned by The Hayward-Yellen 100 Limited
Partrership,

NOTE: Distribution, duplication or transmission of this Report by any financial advisor who
does not have written authorization to do so, and has not undertaken the rigorous, advanced
training required to become a Bank On Yourselt Certified Advisor, and whose cettification is
nat curtent, s in violation of copyright and subject to fines and penalties.

To verify if your financial advisor is a current Bank On Yourself Certified Advisor, please
email: info@BankOnYourself.com, and include their full name and state.

Important Notice

While a greal deal of care has been taker w0 provide seeurate and current information re garding the
subject matter covered, neither Bank On Yoursel nor Pamela Yellen are responsible for any errors or
amissions, or for the results obtained from the use of this informarion. The ideas, sug gestions, general
principles and conclusions prosented here are subject to lacal, state and federal laws and regulations and
revisions of same, and ave intended for inlormational purposes only. Al inforniation in this report is
provided “as is.” wilh no guarantee of completeness, aeuraey, or dmeliness regarding the results
ubtained from the use of this information. And without wareanty of any kind, expross or implied,
including, but not limited to warrantics of performance, merchantability, and fitness for a particudar
purpose, Your use of this information is at your own risk. You assume full responsibility and risk of loss
resulting (rom the use of this information. Pamela G. Yellen and Bank On Yourself will not be liable for
any direet, special, indirect, incidental, consequentiat, or punitive damages or any other danvages
whatsoever, whether i an action based upon a statate, contract, 1ort (inchading, but oo limited to
negligence), o atherwise, relating o the use of this information. Tn no event will Pamela G, Yelfen,
Bank On Yourself, or their refated partaerships or corporations. or the partess, agents, or employees of
Pamela G, Yellen ar Bank On Yourself be liable to yol or anyone else for any decision made or action
taken i reliance on the information in this bock or for any consequential, special. or simila damages,
even i advised of the possibility of such damages.

Neither Pamela G, Yellen nor Bank On Youwsel{ aro engaged in rendering leyal, accounting, or olher
professional services. It necounting, financial, legal, or tax advice is required, the services of a competent
professional should be sought.

Facts and information at this website are believed to be aceurate al the time of pubiication and may
became eutdaled by markelplace changes or conditions, new or revised laws, or other circumstances, A
figures and examples in this report are based an rates and assumplions no earlier intime than Tuly 2008.
Rates and assumptions are mot guaranteed and may be subjectto change, As in alf assumptions and
oxamples. individual results may vary based on a wide range of factors unique to exch persan's situation,
All data provided on this website are 1o be used for informational purposes only, Any slights against
individuals, companies, or organizations are unintentional,
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Registration No. 3,306,916
Registered on October 8, 2007
For the Mark BANK OF YOU

HAYWARD-YELLEN 100 LIMITED
PARTNERSHIP,

Petitioner-Counter Defendant, Cancellation No: 92056152
vs.
LIFE TIME PARADIGM, LLC.,

Registrant/Defendant.

PETITIONER/COUNTER-DEFENDANT’S FIRST REQUESTS FOR
ADMISSION (Nos. 1-9); INTERROGATORIES (Nos. 1-13); AND
REQUESTS FOR PRODUCTION OF DOCUMENTS (Nos, 1-12)

Petitioner/Counter-Defendant Hayward-Yellen 100 Limited Partnership, by its
undersigned counsel, hereby submits its First Requests for Admission (Nos. 1-9), Interrogatories
(Nos. 1-13), and Requests for Production of Documents (Nos. 1-12) to Registrant/Defendant,
Life Time Paradigm, LLC, pursuant Fed. R. Civ. P, 33, 34, and 36.

DEFINITIONS

1. “Communications” include correspondence, notes, e-mails, faxes, memoranda, reports,
and all other forms of written communication between or among two or more persons.

2. “Concerning,” “pertaining to,” “in connection with,” or “with respect to” means in whole
or in part, directly or indirectly.

3. “Document” or “documents” means the original or a copy, regardless of origin or
location, of any writing or records of any type or description, including, but not limited to, the
original or any copy of any book, pamphlet, periodical, letter, memorandum, telegram, report,
record, study, intraoffice or interoffice communication, handwritten or other note, working
paper, application, permit, chart, paper, graph, survey, index, tape, audio recording or
transcription thereof, video recording or transcription thereof, disc, data sheet, or data processing
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card, computer printout, or any other written, recorded, transcribed, filed, or graphic matter,
however produced or reproduced, to which the defendant has or has had aceess.

4. “Identify” with reference to a person, means to state a person’s full name, title, address,
and telephone number, and, for natural persons, his or her employer. “Identify” with reference to
a document, means to state the name of the document, the name of the author of the document,
the date of the document, the nature of the document (e.g. letter, e-mail, fax, report,
memorandum, etc.), the person(s) who executed the document, and the Bates Stamp number(s)
of the document if it has been produced in this fashion in this action,

5. “Mark”™ means a word, name, symbol, device, or combination thereof used to identify the
goods or services of one person and to distinguish them from those manufactured or sold by
others, and includes a trade mark, service mark, certification mark, or collective mark, whether
or not registered.

6. “Person” includes a natural person, firm, association, organization, partnership, business,
trust, corporation, or public entity. ‘

7. “Petitioner” or “Hayward-Yellen” means Hayward-Yellen 100 Limited Partnership,
and/or its predecessors or successors in interest, as well as the officers, employees, agents and
attorneys, parent and subsidiary organizations and entities under commeon ownership or control
of any of them.,

8. “Registrant” means Life Time Paradigm, LLC or any affiliated entities or alter egos,
including but not limited to Life Time Paradigm, Inc, and/or its predecessors or successors in
interest, as well as the officers, employees, agents and attorneys, parent and subsidiary
organizations and entities under common ownership or control of any of them.

0. “You” and “your” includes Registrant and its agents, employecs, attorneys, accountants,
investigators, and anyone else acting on its behalf.

INTERROGATORIES

Interrogaiory No, 1

List any and all trademarks adopted, used, registered, and/or sought to be registered by
Registrant, by any of Life Time Paradigm LLC’s owners or principals, or by any other entity
owned by, controlled by, or otherwise associated with Registrant; and, with respect to any
pending applications or registrations, the serial number and/or registration number for each.

Answer:

Interrogatory No, 2:
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Describe in detail the manner and circumstances in which you conceived the idea of
adopting and using BANK OF YQU as a trademark, specifically including but not limited to:

a. State the date on which you first conceived of BANK OF YOU as a possible
trademark for the goods;

b. State all other names, words, terms, or other marks you considered as possible
trademarks for the goods, and the reason(s) why BANK OF YOU was selected;

C. Provide a complete chronology of events and steps you took in investigating the
availability of, adopting, and applying to register BANK OF YOU as a trademark;

d. Any other applications filed, cancelled or any contemplated filings of BANK OF
YOU with state or United States Patent and Trademark Office registrations;

e. Identify the three persons most knowledgeable about your conception, adoption,
application for registration, and use of BANK OF YOU as a trademark.

Answer:

Interrogatory No. 3:

Describe in detail the goods for which you use or intend to use BANK OF YOU as a
trademark, including the nature of the goods themselves and the manner in which you do, may,
or will manufacture, purchase, import, or otherwise obtain the goods; and identify all persons,
including companies, corporations, or other entities, who are, will be, or may be involved in
manufacturing or otherwise obtaining the goods.

Answer:

Interrogatory No. 4

Describe in detail the policing and enforcement of the marks owned by Registrant,
including but not limited to the BANK OF YOU mark from the registration of the mark through
the filing of this Cancellation proceeding,

Answer:

Interrogatory No, 5:
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: Describe in detail all facts, knowledge or information relating to when you became aware
of the mark BANK ON YOURSELF,

Answer:

Interrogatory No. 6:

Describe in detail the policing and enforcement of the marks owned by Reglstrant
including but not limited to the BANK OF YOU mark against Bank of America.

Answer;

Interrogatory No. 7:

Describe in detail any instances of actual confusion relating to the marks BANK OF
YOU and BANK ON YOURSELF.

Answer:

Interrogatorv No. §:

State the monetary value that Registrant. ascribes to the Mark, and describe in detail the
bases on which said valuation is based and the manner in which it was performed.

Answer:

Interrogatory No, 9:

Identify each exhibit that Registrant will or may introduce into evidence in this proceeding.
Answer:

Interrogatory No. 10:

Of the 462,000 Google results for “BANK OF YOU,” state how many refer to and were
created by you and identify these references (only include those which specifically refer to your
business and were created by you).

Answer:
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Interrogatory No, 11:

Identify each witness that Registrant will or may call to give testimony in these
proceedings. For each such witness, provide a detailed description of the substance of histher
anticipated testimony.

Answer:

Interrogatory No. 12:

State whether Registrant plans to utilize the services of one or more experts, either as a
witnesses or in preparation for trial in this proceeding, and for each such expert:

A, Identify said expert, giving his or her name, address and place of current
employment;
B. Describe in defail each expert's qualification to act as an expert and provide

each expert's curriculum vitae;

C. Describe in detail the nature of each expert's assistance to Registrant;

D. If Registrant intends to call any such expert to give testimony in this
proceeding, describe in detail the nature and testimony of each such expert's
proposed testimony; and

E. If any such expert has or is relying on any treatises or studies in his or her

preparation of Registrant’s case, identify such treatises or studies and
identify the portions thereof relied upon by said expert.

Answer:

Interrogatory No. 13:

Identify all persons who participated in any way in the preparation of the answers or
responses to these Interrogatories and describe the nature of each person’s participation.

Answer:

40443-1
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REQUESTS FOR PRODUCTION OF DOCUMENTS

1 Any and all documents evidencing the ideation, creation, formulation or use of the
mark, BANK OF YOU.

2. Any and all communications between or among Registrant and any other
person(s) mentioning or pertaining to Petitioner.

3. Any and all documents and communications regarding the policing or enforcing
of Registrant’s marks, including BANK OF YOU, from the time of registration to the initiation
of these Cancellation proceedings.

4, Any and all cease and desist letters sent to any party regarding Registrant’s marks,
including BANK OF YOU, from the time of registration to the initiation of these Cancellation
proceedings,

5. Any and all documents and communications requesting the policing or enforcing
of Registrant’s marks, including BANK OF YOU, by any person or entity from the time of
registration to the initiation of these Cancellation proceedings,

6. Any and all documents in support of the First Affirmative Defenses or
Counterclaim for Cancellation.

7. Any and all documents including marketing, advertising or other documents
demonstrating use of the mark BANK OF YOU in:

2006
2007
2008
2009
2010
2011
2012
2013

FRHe e op

8. Any and all documents relating to the Bank of America use of BANK OF YOUor

its use of the website www.bank-of-vou.com.

9. Any documents displaying marketing plans or intent to use the mark BANK OF
YOU.

10. All copies of cease and desist letters sent policing or enforcing of Registrant’s
marks, including BANK OF YOU, by any person or entity from the time of registration to the
initiation of these Cancellation proceedings.

A0443-1
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1. Any and all documents referred to, relied upon, or otherwise used in preparing
responses to Petitioner’s Requests for Admission Nos. 1-9 and Interrogatories Nos. 1-13.

12. Any and all documents that were identified in response to Petitioner’s
Interrogatories Nos. 1-13 or requested to be identified in those Interrogatories.

404431
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REQUESTS FOR ADMISSION

Admit that you had not enforced the mark BANK OF YOU prior to
communications with the Petitioner,

Admit that you had not issued any cease and desist letters for the BANK OF YOU
mark prior to communications from Petitioner.

Admit that you had no documented plans to issue cease and desists letter or
engage in any policing or enforcing of the BANK OF YOU mark against Bank of
America prior to communications from Petitioner.

Admit that you have abandoned the mark BANK OF YOU.

Admit that you have abandoned all marks related to BANK OF YOU,

Admit that you had contemplated abandonment of the mark BANK OF YOU.

Admit that, prior to contact from Bank on Yourself, you were unaware of the
number of companies that were infringing on your mark,

Admit that you did not police or enforce your mark against Asset Protectors
Advisors Group, The Elevation Group and related entities, The Empower
Network and related entities, and credit.org prior to communication from Bank on
Yourself on or around September 20, 2012.

Admit that BANK-OF-YQU is confusingly similar to BANK OF YOU,

Respectfully submitted,

Hayward-Yellen 100 Ltd. Partnership, Petitioner-
Counter Defendant

Dated: 9/03/2013 By:  /s/Claudia Rast

40443-1

Claudia Rast (P40165)
Jennifer Dukarski (P74257)
301 E, Liberty

Suite 500

Ann Arbor, MI 48104
734.213.3269
rast@butzel.com

dukarski@butzel.com

Attorneys for Petitioner / Counter Defendant
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CERTIFICATE OF SERVICE

I hereby certify that this Initial Discovery Request is being emailed to Attorney for
Registrant, Lee Chen, on September 3, 2013 and shall be deposited with the United States Postal
Service with sufficient postage as first class mail on September 3, 2013, in an envelope

addressed to;

Attorney for Registrant / Counter Petitioner:
Lee Chen
KYLER, KOHLER OSTERMILLER & SORENSEN, LLP
7700 Irvine Center Drive, Suite 800
Irvine, CA 92618

Respectfully submitted,

Butzel Long, a professional corporation.

Dated: 9/03/2013 By:___ /Claudia Rast/
Claudia Rast (P40165)
Jemnifer Dukarski (P74257)
301 E. Liberty
Suite 500
Ann Arbor, MI 48104
734,213.3269

rast@butzel.com
dukarski@butzel.com
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