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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Ava Ruha Corporation dba Mother's Market & Kitchen

Entity Corporation Citizenship California

Address 100 Kalmus Drive
Costa Mesa, CA 92626
UNITED STATES

Correspondence
information

Stephen Z. Vegh
Stetina Brunda Garred & Brucker
75 Enterprise, Suite 250
Aliso Viejo, CA 92656
UNITED STATES
opposition@stetinalaw.com

Registration Subject to Cancellation

Registration No 3675027 Registration date 09/01/2009

Registrant MOTHER'S NUTRITIONAL CENTER, INC.
13635 FREEWAY DRIVE
SANTA FE SPRINGS, CA 90670
UNITED STATES

Goods/Services Subject to Cancellation

Class 035. First Use: 2007/05/09 First Use In Commerce: 2007/05/09
All goods and services in the class are cancelled, namely: Retail grocery stores that exclusively
feature foods authorized for purchase by pregnant women, new mothers and young children
participating in the federal Supplemental Food Program for Women, Infants and Children (WIC)

Grounds for Cancellation

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Registration
No.

1440871 Application Date 03/26/1984

Registration Date 05/26/1987 Foreign Priority
Date

NONE

Word Mark MOTHER'S MARKET & KITCHEN

http://estta.uspto.gov


Design Mark

Description of
Mark

NONE

Goods/Services Class 042. First use: First Use: 1978/05/01 First Use In Commerce: 1978/05/01
RESTAURANT AND GROCERY SERVICES DIRECTED TOWARD NATURAL
AND HEALTH PRODUCTS AND FOOD PREPARATIONS
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Stephen Z. Vegh/

Name Stephen Z. Vegh

Date 08/21/2012
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To: MOTHER'S NUTRITIONAL CENTER, INC. (trademarkdocket@jmbm.com)

Subject: TRADEMARK APPLICATION NO. 77340519 - MOTHER'S - 66309-1004

Sent: 3/11/2008 3:40:53 PM

Sent As: ECOM107@USPTO.GOV
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Attachment - 36

UNITED STATES PATENT AND TRADEMARK OFFICE
 
    SERIAL NO:           77/340519
 
    MARK : MOTHER'S           
 

 
        

*77340519*
    CORRESPONDENT ADDRESS:
          ROD S. BERMAN        
          JEFFER MANGELS BUTLER & MARMARO
LLP      
          1900 AVENUE OF THE STARS FL 7
          LOS ANGELES, CA 90067-4308           
           

 
RESPOND TO THIS ACTION:
http://www.uspto.gov/teas/eTEASpageD.htm
 
GENERAL TRADEMARK INFORMATION:
http://www.uspto.gov/main/trademarks.htm
 

 
    APPLICANT :           MOTHER'S NUTRITIONAL
CENTER, INC.           
 

 
 

    CORRESPONDENT’S REFERENCE/DOCKET
NO:  
          66309-1004        
    CORRESPONDENT E-MAIL ADDRESS: 
           trademarkdocket@jmbm.com

 

 
 

OFFICE ACTION
 
TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF THE ISSUE/MAILING DATE.
 
ISSUE/MAILING DATE : 3/11/2008
 
 
The assigned trademark examining attorney has reviewed the referenced application and has determined
the following.
 
Search Results
 
Registration Refused – Registration of Confusingly Similar Mark Exists
 
Registration of the proposed mark is refused because of a likelihood of confusion with the marks in U.S.
Registration Nos. 0552693, 0560717, 0581646 and others.  Trademark Act Section 2(d), 15 U.S.C.
§1052(d); TMEP §§1207.01 et seq.  See the enclosed registrations.
 
Principles Governing Section 2(d) Refusals
 
Trademark Act Section 2(d) bars registration where an applied-for mark so resembles a registered mark
that it is likely, when applied to the goods and/or services, to cause confusion, mistake or to deceive the



potential consumer as to the source of the goods and/or services.  TMEP §1207.01.  The Court in In re E.
I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973), listed the principal factors
to consider in determining whether there is a likelihood of confusion.  Among these factors are the
similarity of the marks as to appearance, sound, meaning and commercial impression, and the relatedness
of the goods and/or services.  The overriding concern is to prevent buyer confusion as to the source of the
goods and/or services.  In re Shell Oil Co., 992 F.2d 1204, 1208, 26 USPQ2d 1687, 1690 (Fed. Cir. 1993).
  Therefore, any doubt as to the existence of a likelihood of confusion must be resolved in favor of the
registrant.  In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988); Lone Star
Mfg. Co. v. Bill Beasley, Inc., 498 F.2d 906, 182 USPQ 368 (C.C.P.A. 1974).
 
The test under Trademark Act Section 2(d) is whether there is a likelihood of confusion.  It is unnecessary
to show actual confusion in establishing likelihood of confusion.  See Weiss Associates Inc. v. HRL
Associates Inc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed. Cir. 1990), and cases cited therein.  See also In re
Kangaroos U.S.A., 223 USPQ 1025, 1026-27 (TTAB 1984), wherein the Board stated as follows:
 

[A]pplicant’s assertion that it is unaware of any actual confusion occurring as a result of the
contemporaneous use of the marks of applicant and registrant is of little probative value in an ex
parte proceeding such as this where we have no evidence pertaining to the nature and extent of the
use by applicant and registrant (and thus cannot ascertain whether there has been ample
opportunity for confusion to arise, if it were going to); and registrant has no chance to be heard (at
least in the absence of a consent agreement, which applicant has not submitted in this case). 
 

Taking into account the relevant du Pont factors, a likelihood of confusion determination in this case
involves a two-part analysis.  First, the marks are compared for similarities in appearance, sound,
connotation and commercial impression.  In re E .I. du Pont de Nemours & Co., 476 F.2d 1357, 177
USPQ 563 (C.C.P.A. 1973).  Second, the goods or services are compared to determine whether they are
similar or related or whether the activities surrounding their marketing are such that confusion as to origin
is likely.  In re National Novice Hockey League, Inc., 222 USPQ 638 (TTAB 1984); In re August Storck
KG, 218 USPQ 823 (TTAB 1983); In re Int’l Tel. and Tel. Corp., 197 USPQ 910 (TTAB 1978);
Guardian Prods. Co. v. Scott Paper Co., 200 USPQ 738 (TTAB 1978); TMEP §§1207.01 et seq.
 
Any doubt regarding a likelihood of confusion is resolved in favor of the prior registrant.  Hewlett-
Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002); In re Hyper
Shoppes (Ohio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed. Cir. 1988); TMEP §§1207.01(d)(i).
 
Applicant has applied to register the mark “MOTHER’S”, with design.   The registrants are using the
mark “MOTHER’S”, “MOTHER’S” with design, “MAMACITA’S”, translated to “mother’s,
“MOTHER’S COOKIES SINCE 1941” and “MOTHER’S MARKET & KITCHEN, with design.    
 
Comparison of the Marks
 
The marks are compared for similarities in sound, appearance, meaning or connotation.  In re E .I. du Pont
de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973).  Similarity in any one of these
elements may be sufficient to find a likelihood of confusion.  In re White Swan Ltd., 8 USPQ2d 1534,
1536 (TTAB 1988); In re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); In re Mack, 197 USPQ
755 (TTAB 1977); TMEP §1207.01(b).
 
Applicant’s proposed mark “MOTHER’S” is confusingly similar to the registrants’ marks because the
marks of the respective parties share the common wording “MOTHER’S”. Further, the term



“MOTHER’S” is either the sole term in the registrant’s marks, or the first term and thus creates the
dominant commercial impression in all the cited marks. 
 
As a general rule, consumers are more inclined to focus on the first word, prefix or syllable in any
trademark or service mark.  See Palm Bay Imps., Inc. v. Veuve Clicquot Ponsardin Maison Fondee En
1772, 396 F. 3d 1369, 1372, 73 USPQ2d 1689, 1692 (Fed. Cir. 2005); see also Presto Prods., Inc. v. Nice-
Pak Prods., Inc., 9 USPQ2d 1895, 1897 (TTAB 1988) (“it is often the first part of a mark which is most
likely to be impressed upon the mind of a purchaser and remembered” when making purchasing
decisions).  The single term “MOTHER’S” in applicant’s mark is either the single term of the
registrants’ marks, or the first term of the registrants’ marks.
 
When a mark consists of a word portion and a design portion, the word portion is more likely to be
impressed upon a purchaser’s memory and to be used in calling for the goods or services.   Therefore, the
word portion is normally accorded greater weight in determining likelihood of confusion.  In re Dakin’s
Miniatures Inc., 59 USPQ2d 1593, 1596 (TTAB 1999); In re Appetito Provisions Co., 3 USPQ2d 1553
(TTAB 1987); Amoco Oil Co. v. Amerco, Inc., 192 USPQ 729 (TTAB 1976); TMEP §1207.01(c)(ii).  
 
The literal portions of both applicant’s mark and the registrants’ marks are identical or nearly identical in
appearance, sound and meaning.  The addition of the design element does not obviate the similarity
between the marks in this case.  In re Shell Oil Company, 992 F.2d 1204, 26 USPQ2d 1687 (Fed. Cir.
1993); Coca-Cola Bottling Co. v. Joseph E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105
(C.C.P.A. 1975); TMEP §1207.01(c)(ii).
 
Disclaimed matter is typically less significant or less dominant when comparing marks.  Although a
disclaimed portion of a mark certainly cannot be ignored, and the marks must be compared in their
entireties, one feature of a mark may be more significant in creating a commercial impression.  In re Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cir. 1997); In re National Data Corporation,
753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); and In re Appetito Provisions Co. Inc., 3 USPQ2d 1553
(TTAB 1987).  See also Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ 2d 1001
(Fed. Cir. 2002); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 (C.C.P.A. 1976); In re
El Torito Rests. Inc., 9 USPQ2d 2002 (TTAB 1988); In re Equitable Bancorporation, 229 USPQ 709
(TTAB 1986).  The registrant in U.S. Reg. Nos. 3287272 and 1440871 also contains descriptive material
that has been disclaimed. 
 
Finally, with respect to U.S. Reg. No. 2258873 , the mark MAMACITA is translated as MOTHER’S.  
The English translation of the mark is identical to the applicant’s mark.   According to the doctrine of
foreign equivalents, an applicant may not register foreign words or terms if the English-language
equivalent has been previously registered for related products or services and the consumer would be
likely to translate the foreign word(s) into its English equivalent.  Palm Bay Imports, Inc. v. Veuve
Clicquot Ponsardin Maison Fondee en 1772, 396 F.3d 1369, 1377, 73 USPQ2d 1689 (Fed. Cir. 2005); In
re Perez, 21 USPQ2d 1075 (TTAB 1991); In re American Safety Razor Co., 2 USPQ2d 1459 (TTAB
1987); In re Ithaca Industries, Inc., 230 USPQ 702 (TTAB 1986); In re Hub Distributing, Inc., 218 USPQ
284 (TTAB 1983); TMEP §1207.01(b)(vi).
 
Comparison of the Goods/Services
 
The goods and/or services of the parties need not be identical or directly competitive to find a likelihood
of confusion.  Instead, they need only be related in some manner, or the conditions surrounding their
marketing are such that they would be encountered by the same purchasers under circumstances that
would give rise to the mistaken belief that the goods and/or services come from a common source.  On-



line Careline Inc. v. America Online Inc., 229 F.3d 1080, 56 USPQ2d 1471 (Fed. Cir. 2000); In re
Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984); In re Melville
Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65 (TTAB 1985); In
re Rexel Inc., 223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ 738
(TTAB 1978); In re Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP §1207.01(a)(i).
 
With respect to U.S. Reg. No. 1440871, registrant is using the mark with restaurant and grocery services
directed toward natural and health products and food preparations.  Applicant’s services are “retail
grocery stores.”  
 
 Likelihood of confusion is determined on the basis of the goods or services as they are identified in the
application and the registration.  Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d
1001 (Fed. Cir. 2002); In re Shell Oil Co., 992 F.2d 1204, 26 USPQ2d 1687, 1690 n.4 (Fed. Cir. 1993); J
& J Snack Foods Corp. v. McDonald’s Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed. Cir. 1991);
Octocom Systems Inc. v. Houston Computer Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir.
1990).  Since the identification of the applicant’s goods and/or services is very broad, it is presumed that
the application encompasses all goods and/or services of the type described, including those in the
registrant’s more specific identification, that they move in all normal channels of trade and that they are
available to all potential customers.  TMEP §1207.01(a)(iii). 
 
With respect to all of the other cited registrations, the goods are common food items that would be sold in
any grocery store, including applicant’s retail grocery stores.   A determination of whether there is a
likelihood of confusion is made solely on the basis of the goods and/or services identified in the
application and registration, without limitations or restrictions that are not reflected therein.  In re Dakin’s
Miniatures Inc., 59 USPQ2d 1593, 1595 (TTAB 1999).  If the cited registration describes the goods and/or
services broadly and there are no limitations as to their nature, type, channels of trade or classes of
purchasers, then it is presumed that the registration encompasses all goods and/or services of the type
described, that they move in all normal channels of trade, and that they are available to all potential
customers.  In re Linkvest S.A., 24 USPQ2d 1716 (TTAB 1992); In re Elbaum, 211 USPQ 639 (TTAB
1981); TMEP §1207.01(a)(iii).  There are no limitations as to trade channels or classes of purchasers with
respect to the registrants’ goods.   Therefore, all are common items that would be sold in applicant’s
grocery stores. 
 
Customers shopping in applicant’s grocery store would encounter food items provided by the registrants
bearing the MOTHER’S trademark.   Confusion as to source is likely to occur because the customers
would naturally assume that the goods comprised a group of items from a house brand emanating from
applicant.  The marks on the food items and applicant’s mark would be identical.   Therefore, confusion as
to source would be inevitable. 
 
 
Accordingly, since there is no overriding factor to distinguish applicant's mark from the marks already
registered, registration must be refused because the average purchaser would be likely to conclude that
applicant's goods/services and registrants’ goods/services emanate from a common source of origin.  
Although the trademark examining attorney has refused registration, applicant may respond to the refusal
to register by submitting evidence and arguments in support of registration.
If applicant chooses to respond to the refusal(s) to register, then applicant must also respond to the
following requirement(s).
 
Requirements



 
Mark in Specimen Does Not Match Mark in Drawing
 
The mark depicted on the drawing disagrees with the mark on the specimen.  In this case, the drawing
displays the mark as comprised of the word “MOTHER’S” and design appearing with patterning, while
the specimen shows the mark as solid letters and design without the patterning.  The difference may be
due simply to a poor quality drawing.
 
The mark shown on the drawing must be a substantially exact representation of the mark as used on or in
connection with the goods and/or services, as shown by the specimen.  37 C.F.R. §2.51(a); see C.F.R.
§2.72(a)(1). 
 
Therefore, applicant must submit one of the following:
 

(1)   A new drawingof the mark that agrees with the mark on the specimen but does not materially
alter the original mark; 37 C.F.R. §2.72(a); TMEP §§807.14 et seq.; or

 
(2)   A substitutespecimenthat shows use of the mark that appears on the drawing, and the
following statement, verified with an affidavit or signed declaration under 37 C.F.R. §2.20: “The
substitute specimen was in use in commerce at least as early as the filing date of the
application.”   37 C.F.R. §2.59(a); TMEP §904.05.  If submitting a specimen requires an
amendment to the dates of use, applicant must also verify the amended dates.  37 C.F.R. §2.71(c).

 
The following is a sample declaration under 37 C.F.R. §2.20 with a supporting statement for a substitute
specimen:
 

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements and the like may
jeopardize the validity of the application or document or any registration resulting there from, declares
that the substitute specimen was in use in commerce at least as early as the filing date of the
application; all statements made of his/her own knowledge are true; and all statements made on
information and belief are believed to be true.

 
 

_____________________________
(Signature)
 
_____________________________
(Print or Type Name and Position)
 
_____________________________
(Date)

 
If applicant cannot satisfy the above requirements, applicant may amend the Section 1(a) filing basis (use
in commerce) to Section 1(b) (intent to use basis), for which no specimen is required.  However, should
applicant amend the basis to Section 1(b), registration cannot be granted until applicant later amends the
application back to use in commerce by filing an acceptable allegation of use with a proper specimen.  15
U.S.C. §1051(c); 37 C.F.R. §§2.76, 2.88; TMEP Chapter 1100. 
 



In order to amend to Section 1(b), applicant must submit the following statement, verified with an
affidavit or signed declaration under 37 C.F.R. §2.20:  “Applicant has had a bona fide intention to use
the mark in commerce on or in connection with the goods or services listed in the application as of
the filing date of the application.”  15 U.S.C. §1051(b); 37 C.F.R. §§2.34(a)(2), 2.35(b)(1); TMEP
§806.01(b).
 
 
If applicant has questions about its application or needs assistance in responding to this Office action,
please telephone the assigned trademark examining attorney directly at the number below.
 
 
 
 

/bluken/
Bonnie Luken
Trademark Examining Attorney
Law Office 107
Phone (571)272 8807
Fax (571)273 9107
 

 
RESPOND TO THIS ACTION:  If there are any questions about the Office action, please contact the
assigned examining attorney. A response to this Office action should be filed using the form available at
http://www.uspto.gov/teas/eTEASpageD.htm. If notification of this Office action was received via e-mail,
no response using this form may be filed for 72 hours after receipt of the notification. Do not attempt to
respond by e-mail as the USPTO does not accept e-mailed responses.
 
If responding by paper mail, please include the following information: the application serial number, the
mark, the filing date and the name, title/position, telephone number and e-mail address of the person
signing the response.  Please use the following address: Commissioner for Trademarks, P.O. Box 1451,
Alexandria, VA 22313-1451.
 
STATUS CHECK:  Check the status of the application at least once every six months from the initial
filing date using the USPTO Trademark Applications and Registrations Retrieval (TARR) online system
at http://tarr.uspto.gov.  When conducting an online status check, print and maintain a copy of the
complete TARR screen.  If the status of your application has not changed for more than six months, please
contact the assigned examining attorney.
 
 
 
 
 











































































To: MOTHER'S NUTRITIONAL CENTER, INC. (trademarkdocket@jmbm.com)

Subject: TRADEMARK APPLICATION NO. 77340519 - MOTHER'S - 66309-1004

Sent: 3/11/2008 3:40:56 PM

Sent As: ECOM107@USPTO.GOV

Attachments:

                                                                
IMPORTANT NOTICE

USPTO OFFICE ACTION HAS ISSUED ON 3/11/2008 FOR
APPLICATION SERIAL NO. 77340519

 
Please follow the instructions below to continue the prosecution of your application:
  
VIEW OFFICE ACTION: Click on this link
http://tmportal.uspto.gov/external/portal/tow?DDA=Y&serial_number=77340519&doc_type=OOA&mail_date=20080311
(or copy and paste this URL into the address field of your browser), or visit
http://tmportal.uspto.gov/external/portal/tow and enter the application serial number toaccessthe
Office action.
 
PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this notification.
 
RESPONSE MAY BE REQUIRED: You should carefully review the Office action to determine (1) if a
response is required; (2) how to respond; and (3) the applicableresponsetime period. Your response
deadline will be calculated from 3/11/2008.
 
Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses.  Instead, the USPTO recommends that you respond
online using the Trademark Electronic Application System response form at
http://www.uspto.gov/teas/eTEASpageD.htm .
 
HELP: For technical assistance in accessing the Office action, please e-mail
TDR@uspto.gov .  Please contact the assigned examining attorney with questions about the Office
action. 

 
        WARNING

1. The USPTO will NOT send a separate e-mail with the Office action attached.
 
2. Failure to file any required response by the applicable deadline will result in the
ABANDONMENT  of your application.
 
 
 



EXHIBIT 3 



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77340519

LAW OFFICE
ASSIGNED

LAW OFFICE 107

MARK SECTION (current)

STANDARD CHARACTERS NO

USPTO-GENERATED
IMAGE NO

LITERAL ELEMENT MOTHER'S

COLOR(S) CLAIMED
(If applicable) Color is not claimed as a feature of the mark.

DESCRIPTION OF THE
MARK
(and Color Location, if
applicable)

The mark consists of the word "Mother's".

MARK SECTION (proposed)

MARK FILE NAME
\\TICRS\EXPORT3\IMAGEOUT3 \773\405\77340519\xml1\RO
A0002.JPG

STANDARD CHARACTERS NO

USPTO-GENERATED
IMAGE NO

LITERAL ELEMENT MOTHER'S

COLOR MARK YES

COLOR(S) CLAIMED
(If applicable)

The color(s) Color is not claimed as a feature of the mark. is/are claimed as
a feature of the mark.

DESCRIPTION OF THE
MARK
(and Color Location, if
applicable)

The mark consists of the word "Mother's".

PIXEL COUNT
ACCEPTABLE YES

PIXEL COUNT 916 x 250



ARGUMENT(S)

            The Examining Attorney has refused registration of Applicant's mark MOTHER'S on

the basis that Applicant's mark, when used in connection with the identified goods and

services, so resembles the following registered marks as to be likely to cause confusion,

mistake, or deception pursuant to Trademark Act Section 2(d):

            (A)      Registrations for MOTHER'S and MOTHER'S & Design, for use in

connection with various food products (collectively the "MOTHER'S Food Registrations"):

                        (1)       In the name of Mother's Food Products, Inc.: Reg. No. 552,693, Reg.

No. 560,717, Reg. No. 581,646, Reg. No. 589,652, Reg. No. 617,961, Reg. No. 739,469,

Reg. No. 867,634, and Reg. No. 1,422,150;

                        (2)       In the name of Quaker Oats Company: Reg. No. 1,584,991 and Reg.

No. 2,226,184;

                        (3)       In the name of Kellogg North America Company:  Reg. No.

1,065,521; and

                        (4)       In the name of Mother's Cake & Cookie Co.: Reg. No. 3,287,272,

Reg. No. 3,287,270, Reg. No. 862,099, Reg. No. 862,100, all for use in connection with

cookies;

            (B)      Reg. No. 2,258,873 for MAMACITA in the name of Casa de Oro Foods LLC

for use in connection with tortillas (the " '873 Reg").

            (C)      Reg. No. 1,440,871 for MOTHER'S MARKET & KITCHEN & Design in the

name of Ava Ruhn Corporation dba Mother's Market and Kitchen for use in connation with

restaurant and grocery store services directed toward natural and health products and food

preparations (the " '871 Reg.")

            For the reasons set forth below, Applicant respectfully disagrees with the Examining

Attorney's position and requests that the refusal be withdrawn and Applicant's Mark be

allowed to proceed to publication.

(A)             Confusion is Not Likely Between Applicant's Mark and the MOTHER'S

Food Registrations



            The Examining Attorney argues that confusion is likely to arise because consumers

will believe that, upon seeing products in grocery stores bearing the marks in the

MOTHER'S Food Registrations, consumer will believe that those products originate from

Applicant.  However, although, the goods identified in the MOTHER'S Food Registrations

may be found in grocery stores, it does not follow that consumers will believe that those

goods originate from Applicant.  SeeIn re Sentry Drug Center, Inc., 177 U.S.P.Q. 208, 209

(T.T.A.B. 1973). 

            In In re Sentry Drug Center, Inc., the Examining Attorney refused registration for

SENTRY DRUG CENTERS ("drug centers" disclaimed) because of a likelihood of

confusion with "existing registrations of the word 'SENTRY' to different parties for an oral

antiseptic mouthwash and for vitamins-dietary supplement."  Seeid.  There, as here, the

examining attorney reasoned that "mouthwashes and vitamin supplements are goods which

are commonly sold in drug stores and that applicant has appropriated the dominant element

of the registered marks for a retail drug store service."  Id. 

            The applicant, in turn, noted that there were numerous registrations for SENTRY in

connection with items that may be sold in an average drug store and argued, inter alia, that

there is a distinction between retail drug store services and drugs or pharmaceuticals.  Seeid.

  Just as there is a distinction between drug store services and drug or pharmaceuticals, there

is a distinction between grocery store services and groceries. 

            Further, here, as in In re Sentry Drug Center, Inc., there are numerous registered

marks incorporating the term MOTHER'S and used in connection with goods that are

commonly sold in grocery stores.  In Classes 29 and 30 alone, there are more than 80

registered marks that contain the element "MOTHER" or "MOTHER'S."  The Examining

Attorney has identified no less than 15 such registrations for the term MOTHER'S in the

name of at least four different registrants.  Many of these registrations, including each of the

registrations identified by the Examining Attorney, are issued for use in connection with

food items commonly found in grocery stores. 

            In In re Sentry Drug Centers, Inc., the TTAB agreed with applicant that there is an

important distinction between the provision of store services and the products stocked in the

store, and reversed the examining attorney's refusal to register the mark.  Seeid.  Applicant

submits, that here, as in In re Sentry Drug Center, Inc., a refusal on the grounds of likelihood

of confusion with the MOTHER'S Food Registrations, is not appropriate.



(B)       Confusion is Not Likely Between Applicant's Mark and the '873 Reg.

            Applicant's mark is MOTHER'S and the mark in the '873 Reg. is MAMACITA. 

There are visual and phonetic distinctions between these two marks. Because of the

distinctions between Applicant's mark and the mark MAMACITA in the '873 Reg.,

Applicant's arguments in Section A above apply with even greater force to the '873 Reg.  For

all of those reasons, and because of the distinctions between Applicant's mark and the mark

in the '873 Reg., a refusal on the grounds of likelihood of confusion based on the '873 Reg.

is not appropriate.

(C)      Confusion is Not Likely Between Applicant's Mark the '871 Reg.

            The '871 Reg. for  MOTHER'S MARKET & KITCHEN & Design is issued in

connection with "restaurant and grocery services directed toward natural and health products

and food preparations."  The 871 Reg. is limited on its face to "services directed toward

natural and health products and food preparations." 

            Applicant has amended its identification of services to read "retail grocery stores

providing groceries in connection with federally funded nutrition program for pregnant

women, new mothers, and young children."  As reflected in its amended identification of

goods and services, Applicant is the owner of a chain of groceries stores dedicated

exclusively to women, infants, and children under the federally funded Women's, Infant, and

Children ("WIC") program.  WIC helps to ensure that pregnant women, infants, and children

under five receive proper nutrition by providing checks that may be redeemed at authorized

vendors for the purchase certain food items.  A copy of the authorized food list is attached

hereto as Exhibit "A." 

            Both Applicant and registrant provide specialized services.  Natural and health food

stores are specialized, offering health food, organic foods, local produce, and often

nutritional supplements.  Applicant is also very specialized, providing services only to those

women and children in the WIC program and providing only those goods on the WIC

authorized food list.

            Due to the specialization of both Applicant and registrant, it is unlikely that any

confusion will arise between Applicant's WIC grocery stores and registrant's health food

store, and a refusal on the grounds of likelihood of confusion is not appropriate.

Concluding Remarks



            Applicant has presented arguments demonstrating that there is no likelihood of

confusion between Applicant's mark and the marks cited by the Examining Attorney. 

Accordingly, it is respectfully requested that the Section 2(d) refusal be withdrawn and the

application be allowed to proceed to publication.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE evi_6310711710-193925083_._Exh._A_-_WIC_Food_List.pdf

       CONVERTED PDF
FILE(S)
       (15 pages)

\\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0003.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0004.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0005.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0006.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0007.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0008.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0009.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0010.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0011.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0012.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0013.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0014.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0015.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0016.JPG

        \\TICRS\EXPORT3\IMAGEOUT3\773\405\77340519\xml1\ROA0017.JPG

DESCRIPTION OF
EVIDENCE FILE a copy of the WIC approved foods list

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 035

DESCRIPTION Retail grocery stores

FILING BASIS Section 1(a)

        FIRST USE At least as early as 05/09/2007



ANYWHERE DATE

        FIRST USE IN
COMMERCE DATE At least as early as 05/09/2007

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 035

DESCRIPTION

Retail grocery stores providing groceries in connection with federally funded nutrition program for
pregnant women, new mothers, and young children

FILING BASIS Section 1(a)

       FIRST USE
ANYWHERE DATE At least as early as 05/09/2007

       FIRST USE IN
COMMERCE DATE At least as early as 05/09/2007

SIGNATURE SECTION

DECLARATION
SIGNATURE

The filing Attorney has elected not to submit the signed declaration,
believing no supporting declaration is required under the Trademark Rules
of Practice.

RESPONSE SIGNATURE /jessica c. bromall/

SIGNATORY'S NAME Jessica C. Bromall

SIGNATORY'S POSITION Attorney of Record

DATE SIGNED 09/11/2008

AUTHORIZED
SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Thu Sep 11 19:58:38 EDT 2008

TEAS STAMP

USPTO/ROA-63.107.117.10-2
0080911195838327607-77340
519-430fadfbd7c2ce06b48db
e8948179779e32-N/A-N/A-20
080911193925083108

PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action
To the Commissioner for Trademarks:



Application serial no. 77340519 has been amended as follows:

MARK
Applicant proposes to amend the mark as follows:
Current:  MOTHER'S (Stylized and/or with Design)
Color is not claimed as a feature of the mark.
The mark consists of the word "Mother's".

Proposed: MOTHER'S (Stylized and/or with Design, see mark)

The color(s) Color is not claimed as a feature of the mark. is/are claimed as a feature of the mark. The
mark consists of the word "Mother's".

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

            The Examining Attorney has refused registration of Applicant's mark MOTHER'S on

the basis that Applicant's mark, when used in connection with the identified goods and

services, so resembles the following registered marks as to be likely to cause confusion,

mistake, or deception pursuant to Trademark Act Section 2(d):

            (A)      Registrations for MOTHER'S and MOTHER'S & Design, for use in connection

with various food products (collectively the "MOTHER'S Food Registrations"):

                        (1)       In the name of Mother's Food Products, Inc.: Reg. No. 552,693, Reg.

No. 560,717, Reg. No. 581,646, Reg. No. 589,652, Reg. No. 617,961, Reg. No. 739,469, Reg.

No. 867,634, and Reg. No. 1,422,150;

                        (2)       In the name of Quaker Oats Company: Reg. No. 1,584,991 and Reg.

No. 2,226,184;

                        (3)       In the name of Kellogg North America Company:  Reg. No. 1,065,521;

and

                        (4)       In the name of Mother's Cake & Cookie Co.: Reg. No. 3,287,272, Reg.

No. 3,287,270, Reg. No. 862,099, Reg. No. 862,100, all for use in connection with cookies;

            (B)      Reg. No. 2,258,873 for MAMACITA in the name of Casa de Oro Foods LLC

for use in connection with tortillas (the " '873 Reg").

            (C)      Reg. No. 1,440,871 for MOTHER'S MARKET & KITCHEN & Design in the

name of Ava Ruhn Corporation dba Mother's Market and Kitchen for use in connation with



restaurant and grocery store services directed toward natural and health products and food

preparations (the " '871 Reg.")

            For the reasons set forth below, Applicant respectfully disagrees with the Examining

Attorney's position and requests that the refusal be withdrawn and Applicant's Mark be

allowed to proceed to publication.

(A)             Confusion is Not Likely Between Applicant's Mark and the MOTHER'S

Food Registrations

            The Examining Attorney argues that confusion is likely to arise because consumers

will believe that, upon seeing products in grocery stores bearing the marks in the MOTHER'S

Food Registrations, consumer will believe that those products originate from Applicant. 

However, although, the goods identified in the MOTHER'S Food Registrations may be found

in grocery stores, it does not follow that consumers will believe that those goods originate

from Applicant.  SeeIn re Sentry Drug Center, Inc., 177 U.S.P.Q. 208, 209 (T.T.A.B. 1973). 

            In In re Sentry Drug Center, Inc., the Examining Attorney refused registration for

SENTRY DRUG CENTERS ("drug centers" disclaimed) because of a likelihood of confusion

with "existing registrations of the word 'SENTRY' to different parties for an oral antiseptic

mouthwash and for vitamins-dietary supplement."  Seeid.  There, as here, the examining

attorney reasoned that "mouthwashes and vitamin supplements are goods which are commonly

sold in drug stores and that applicant has appropriated the dominant element of the registered

marks for a retail drug store service."  Id. 

            The applicant, in turn, noted that there were numerous registrations for SENTRY in

connection with items that may be sold in an average drug store and argued, inter alia, that

there is a distinction between retail drug store services and drugs or pharmaceuticals.  Seeid. 

Just as there is a distinction between drug store services and drug or pharmaceuticals, there is a

distinction between grocery store services and groceries. 

            Further, here, as in In re Sentry Drug Center, Inc., there are numerous registered marks

incorporating the term MOTHER'S and used in connection with goods that are commonly sold

in grocery stores.  In Classes 29 and 30 alone, there are more than 80 registered marks that

contain the element "MOTHER" or "MOTHER'S."  The Examining Attorney has identified no

less than 15 such registrations for the term MOTHER'S in the name of at least four different

registrants.  Many of these registrations, including each of the registrations identified by the



Examining Attorney, are issued for use in connection with food items commonly found in

grocery stores. 

            In In re Sentry Drug Centers, Inc., the TTAB agreed with applicant that there is an

important distinction between the provision of store services and the products stocked in the

store, and reversed the examining attorney's refusal to register the mark.  Seeid.  Applicant

submits, that here, as in In re Sentry Drug Center, Inc., a refusal on the grounds of likelihood

of confusion with the MOTHER'S Food Registrations, is not appropriate.

(B)       Confusion is Not Likely Between Applicant's Mark and the '873 Reg.

            Applicant's mark is MOTHER'S and the mark in the '873 Reg. is MAMACITA.  There

are visual and phonetic distinctions between these two marks. Because of the distinctions

between Applicant's mark and the mark MAMACITA in the '873 Reg., Applicant's arguments

in Section A above apply with even greater force to the '873 Reg.  For all of those reasons, and

because of the distinctions between Applicant's mark and the mark in the '873 Reg., a refusal

on the grounds of likelihood of confusion based on the '873 Reg. is not appropriate.

(C)      Confusion is Not Likely Between Applicant's Mark the '871 Reg.

            The '871 Reg. for  MOTHER'S MARKET & KITCHEN & Design is issued in

connection with "restaurant and grocery services directed toward natural and health products

and food preparations."  The 871 Reg. is limited on its face to "services directed toward

natural and health products and food preparations." 

            Applicant has amended its identification of services to read "retail grocery stores

providing groceries in connection with federally funded nutrition program for pregnant

women, new mothers, and young children."  As reflected in its amended identification of

goods and services, Applicant is the owner of a chain of groceries stores dedicated exclusively

to women, infants, and children under the federally funded Women's, Infant, and Children

("WIC") program.  WIC helps to ensure that pregnant women, infants, and children under five

receive proper nutrition by providing checks that may be redeemed at authorized vendors for

the purchase certain food items.  A copy of the authorized food list is attached hereto as

Exhibit "A." 

            Both Applicant and registrant provide specialized services.  Natural and health food

stores are specialized, offering health food, organic foods, local produce, and often nutritional



supplements.  Applicant is also very specialized, providing services only to those women and

children in the WIC program and providing only those goods on the WIC authorized food list.

            Due to the specialization of both Applicant and registrant, it is unlikely that any

confusion will arise between Applicant's WIC grocery stores and registrant's health food store,

and a refusal on the grounds of likelihood of confusion is not appropriate.

Concluding Remarks

            Applicant has presented arguments demonstrating that there is no likelihood of

confusion between Applicant's mark and the marks cited by the Examining Attorney. 

Accordingly, it is respectfully requested that the Section 2(d) refusal be withdrawn and the

application be allowed to proceed to publication.

EVIDENCE
Evidence in the nature of a copy of the WIC approved foods list has been attached.
Original PDF file:
evi_6310711710-193925083_._Exh._A_-_WIC_Food_List.pdf
Converted PDF file(s) (15 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11
Evidence-12
Evidence-13
Evidence-14
Evidence-15

CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current:  Class 035 for Retail grocery stores
Original Filing Basis:
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at least
as early as 05/09/2007 and first used in commerce at least as early as 05/09/2007, and is now in use in
such commerce.



Proposed: Class 035 for Retail grocery stores providing groceries in connection with federally funded
nutrition program for pregnant women, new mothers, and young children
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at least
as early as 05/09/2007 and first used in commerce at least as early as 05/09/2007, and is now in use in
such commerce.
SIGNATURE(S)
Declaration Signature
I hereby elect to bypass the submission of a signed declaration, because I believe a declaration is not
required by the rules of practice. I understand that the examining attorney could still, upon later review,
require a signed declaration.
Response Signature
Signature: /jessica c. bromall/     Date: 09/11/2008
Signatory's Name: Jessica C. Bromall
Signatory's Position: Attorney of Record

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

        

Serial Number: 77340519
Internet Transmission Date: Thu Sep 11 19:58:38 EDT 2008
TEAS Stamp: USPTO/ROA-63.107.117.10-2008091119583832
7607-77340519-430fadfbd7c2ce06b48dbe8948
179779e32-N/A-N/A-20080911193925083108



































EXHIBIT 4 



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/30/2011)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77340519

LAW OFFICE
ASSIGNED

LAW OFFICE 107

MARK SECTION (no change)

ARGUMENT(S)

The Examining Attorney has requested that the Applicant provide further information regarding its
goods and services, specifically, information describing the services, how they are rendered, their salient
features, and their prospective customers and channels of trade.

Applicant provides the following information in response:  Applicant uses the applied-for mark in
connection with its chain of grocery stores, all of which are dedicated exclusively to providing WIC
approved groceries to participants in the federally funded WIC program.  WIC is a federally-funded
health and nutrition program directed to ensuring that pregnant women, infants, and children under five
receive proper nutrition.  Participants in the WIC program receive vouchers that may be redeemed at
authorized vendors for the purchase of certain pre-approved food items.  Some such vendors are full
purpose grocery stores where both WIC approved foods, as well as other goods, are available for
purchase.  Applicant's stores, however, exclusively stock and offer for sale items on the WIC approved
foods list. 

A copy of the WIC approved food list is attached hereto.  In this regard, Applicant notes that none of the
cited registrants' goods are on the WIC approved food list and, therefore, that none of the cited
registrants' goods are available for purchase in Applicant's stores.

In addition to the WIC approved food list, Applicant provides sample advertisements describing the
nature of its services.

Applicant has also amended its identification of goods and services to make clear that its services are
provided exclusively in connection with the WIC program.

Accordingly, Applicant submits that its application is now in proper condition for publication and
respectfully requests such action.

EVIDENCE SECTION

        EVIDENCE FILE NAME(S)

       ORIGINAL PDF FILE evi_6310711720-170958826_._WIC_Food_List.pdf



       CONVERTED PDF
FILE(S)
       (15 pages)

\\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0002.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0003.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0004.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0005.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0006.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0007.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0008.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0009.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0010.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0011.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0012.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0013.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0014.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0015.JPG

        \\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0016.JPG

       ORIGINAL PDF FILE evi_6310711720-170958826_._Flyer.pdf

       CONVERTED PDF
FILE(S)
       (1 page)

\\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0017.JPG

       ORIGINAL PDF FILE evi_6310711720-170958826_._Advertisement.pdf

       CONVERTED PDF
FILE(S)
       (1 page)

\\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0018.JPG

       ORIGINAL PDF FILE evi_6310711720-170958826_._Brochure.pdf

       CONVERTED PDF
FILE(S)
       (1 page)

\\TICRS\EXPORT6\IMAGEOUT6\773\405\77340519\xml1\ROA0019.JPG

DESCRIPTION OF
EVIDENCE FILE

the WIC approved foods list, and a flyer, advertisement, and brochure
describing Applicant's services

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS 035

DESCRIPTION

Retail grocery stores providing groceries in connection with federally funded nutrition program for



pregnant women, new mothers, and young children

FILING BASIS Section 1(a)

        FIRST USE
ANYWHERE DATE At least as early as 05/09/2007

        FIRST USE IN
COMMERCE DATE At least as early as 05/09/2007

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS 035

TRACKED TEXT DESCRIPTION

Retail grocery stores providing groceries in connection with federally funded nutrition program for
pregnant women, new mothers, and young children; Retail grocery stores that exclusively provide
groceries in connection with a federally funded nutrition program for pregnant women, new mothers,
and young children.

FINAL DESCRIPTION

Retail grocery stores that exclusively provide groceries in connection with a federally funded nutrition
program for pregnant women, new mothers, and young children.

FILING BASIS Section 1(a)

       FIRST USE
ANYWHERE DATE At least as early as 05/09/2007

       FIRST USE IN
COMMERCE DATE At least as early as 05/09/2007

SIGNATURE SECTION

DECLARATION
SIGNATURE

The filing Attorney has elected not to submit the signed declaration,
believing no supporting declaration is required under the Trademark Rules
of Practice.

RESPONSE SIGNATURE /jessica c. bromall/

SIGNATORY'S NAME Jessica C. Bromall

SIGNATORY'S POSITION Attorney of Record

DATE SIGNED 04/15/2009

AUTHORIZED
SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Apr 15 17:12:54 EDT 2009

TEAS STAMP

USPTO/ROA-63.107.117.20-2
0090415171254689913-77340
519-4303a2293bc83347c3301
7e7cf4e7cd6cd-N/A-N/A-200



90415170958826722

PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/30/2011)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77340519 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

The Examining Attorney has requested that the Applicant provide further information regarding its goods
and services, specifically, information describing the services, how they are rendered, their salient
features, and their prospective customers and channels of trade.

Applicant provides the following information in response:  Applicant uses the applied-for mark in
connection with its chain of grocery stores, all of which are dedicated exclusively to providing WIC
approved groceries to participants in the federally funded WIC program.  WIC is a federally-funded health
and nutrition program directed to ensuring that pregnant women, infants, and children under five receive
proper nutrition.  Participants in the WIC program receive vouchers that may be redeemed at authorized
vendors for the purchase of certain pre-approved food items.  Some such vendors are full purpose grocery
stores where both WIC approved foods, as well as other goods, are available for purchase.  Applicant's
stores, however, exclusively stock and offer for sale items on the WIC approved foods list. 

A copy of the WIC approved food list is attached hereto.  In this regard, Applicant notes that none of the
cited registrants' goods are on the WIC approved food list and, therefore, that none of the cited registrants'
goods are available for purchase in Applicant's stores.

In addition to the WIC approved food list, Applicant provides sample advertisements describing the nature
of its services.

Applicant has also amended its identification of goods and services to make clear that its services are
provided exclusively in connection with the WIC program.

Accordingly, Applicant submits that its application is now in proper condition for publication and
respectfully requests such action.

EVIDENCE
Evidence in the nature of the WIC approved foods list, and a flyer, advertisement, and brochure describing
Applicant's services has been attached.
Original PDF file:



evi_6310711720-170958826_._WIC_Food_List.pdf
Converted PDF file(s) (15 pages)
Evidence-1
Evidence-2
Evidence-3
Evidence-4
Evidence-5
Evidence-6
Evidence-7
Evidence-8
Evidence-9
Evidence-10
Evidence-11
Evidence-12
Evidence-13
Evidence-14
Evidence-15
Original PDF file:
evi_6310711720-170958826_._Flyer.pdf
Converted PDF file(s) (1 page)
Evidence-1
Original PDF file:
evi_6310711720-170958826_._Advertisement.pdf
Converted PDF file(s) (1 page)
Evidence-1
Original PDF file:
evi_6310711720-170958826_._Brochure.pdf
Converted PDF file(s) (1 page)
Evidence-1

CLASSIFICATION AND LISTING OF GOODS/SERVICES
Applicant proposes to amend the following class of goods/services in the application:
Current:  Class 035 for Retail grocery stores providing groceries in connection with federally funded
nutrition program for pregnant women, new mothers, and young children
Original Filing Basis:
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at least
as early as 05/09/2007 and first used in commerce at least as early as 05/09/2007, and is now in use in
such commerce.

Proposed:
Tracked Text Description: Retail grocery stores providing groceries in connection with federally funded
nutrition program for pregnant women, new mothers, and young children; Retail grocery stores that
exclusively provide groceries in connection with a federally funded nutrition program for pregnant
women, new mothers, and young children.

Class 035 for Retail grocery stores that exclusively provide groceries in connection with a federally



funded nutrition program for pregnant women, new mothers, and young children.
Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the
applicant's related company or licensee is using the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used at least
as early as 05/09/2007 and first used in commerce at least as early as 05/09/2007, and is now in use in
such commerce.
SIGNATURE(S)
Declaration Signature
I hereby elect to bypass the submission of a signed declaration, because I believe a declaration is not
required by the rules of practice. I understand that the examining attorney could still, upon later review,
require a signed declaration.
Response Signature
Signature: /jessica c. bromall/     Date: 04/15/2009
Signatory's Name: Jessica C. Bromall
Signatory's Position: Attorney of Record

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

        

Serial Number: 77340519
Internet Transmission Date: Wed Apr 15 17:12:54 EDT 2009
TEAS Stamp: USPTO/ROA-63.107.117.20-2009041517125468
9913-77340519-4303a2293bc83347c33017e7cf
4e7cd6cd-N/A-N/A-20090415170958826722
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Location ������  Email Sign Up

All News

Mother's University

Reference Library

Special Notices

Health Calculators

Treatment Options

Healthy Recipes

Ingredient Glossary

Categories

Vitamins & Herbs

Housewares & Gifts

Organic Dairy & Poultry

Foods For Special Diets

Organic & Local Produce

Grocery & Bulk

Deli & Kitchen

Body & Beauty Care

Mother's Latest News

Snack Like an Olympian!     July 31,

2012

Posted July 29, 2012 by the Detroit

Free PressAre you ready for some

Olympics? If so, don't be a couch

potato. Snack like an athlete.

Follow Us On

Follow us on Twitter

Find Us On Facebook

Sign up for our eNewsletter

Quick Links

About

What's on sale

Events

Learn

 

Jobs

News

Shop

Locations

 

Contact Us

Recipes

Kitchen, Deli & Juice Bar

Radio Show

 

Coupons

Terms of Use

Privacy Policy

Return Policy

Mother's brings you the finest organic
and natural foods, as well as a full
selection of foods for special diets.

Read More

There's always something going on at
your local Mother's. Check our
calendar page to stay informed on
what's coming up next. Read More

View weekly and monthly flyers, and
find special coupons and other offers
from your local Mother's.

Read More

Find details for your neighborhood
store, local offers and gift cards here.

Read More
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