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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BAXANO, INC., Trademark Registration

Mark: I 0 Fix

Reg. No.: 4,057,095

Petitioner,
V.

EXTREMITY MEDICAL, LLC

Respondent. Issued: 11/15/2011

Cancellation No.: 92056052

ANSWER AND AFFIRMATIVE DEFENSESTO THE PETITION FOR
CANCELLATION

Extremity Medical, LLC (hereinaft¢Respondent”) hereby answers the Petition
for Cancellation of Baxano, Inc. (hereinaftadlectively “Petitoner”). Paragraph
numbers 1 — 20 correspond to the numberedgoaphs in the Péiton for Cancellation.
Respondent reserves the rightamend or supplement this Answer as appropriate.

1. Denied.

2. Respondent lacks knowledge or informatioffisient to form a belief as to the
truth or falsity of the allgations contained in this mayraph, and therefore denies
same.

3. Respondent admits that what purportbéocopies of Petdner’s registration
certificates and corresponding TARR stateports of the IOFLEX Marks is
attached as Exhibit A to the Patiti for Cancellation. Respondent lacks
knowledge or information sufficient to forenbelief as to the truth or falsity of
the remaining allegations contained in this paragraph, and therefore denies same.

4. Respondent lacks knowledge or informatioffisient to form a belief as to the
truth or falsity of the allegation that R@ner’'s IOFLEX Marks have been used
in connection with its goodsnd services since October 7, 2009 and are currently
being used in commerce in assoaatwith such goods and services, and
therefore denies same. Respondent deh&semaining allegations contained in
this paragraph.

5. Denied.

6. Admitted.



7. Admitted.
8. Admitted.
9. Denied.

10. Admitted that the side-by-side comparisof Petitioner’s Mark and Respondent’s
Mark contains an accurate depictiorboth marks. Admitted that Respondent’s
Mark contains a stylized “X,” which is the form of an “X-Man” represented by
the abstract design of a person with a soiidle for a head and two curved lines
of increasing thickness runnifiggm left hand to rightdot and right hand to left
foot as well as an arc over the mahnéad. Respondent denies the remaining
allegations of this paragraph.

11.Denied.
12.Denied.
13.Denied.
14.Denied.

15.Respondent admits that its TrademarkiReation was filed on an intent-to-use
basis on April 13, 2010. Respondent detiesremaining allegations contained
in this paragraph. In particular, Respondent denies that any of Petitioner’'s
IOFLEX Marks give Petitioner prioritgf use over Respondent because, inter
alia, Respondent’s registration fitg X-Man, a predominant feature of
Respondent’s Mark, was already a fetlgraegistered trademark and in use
before Petitioner’s earlieatleged date of first use of the IOFLEX Marks.

16.Denied.
17.Denied.
18.Denied.
19. Denied.

20.Denied.

! Respondent owns U.S. Trademark Reg. No. 3,684@868& “X-Man” (attached as Ex. A) registered on
September 15, 2009, more than one year priorydeateral registration of Petitioner's IOFLEX Marks,
and prior to Petitioner’s elgst alleged first use of the IOFLEX Marks.



AFFIRMATIVE DEFENSES

Respondent sets forth below its affitima defenses. By setting forth these

affirmative defenses, Respondent does sstime the burden of proving any fact, issues,
or element of a cause of action where dogtden properly belongs to Petitioner.
Moreover, nothing stated herein is intendedhall be construeas an acknowledgement
that any particular issue subject matter is relevatd Petitioner’s allegations.

1.

Petitioner’s action is barred becausatiemer fails to state a claim upon which
relief may be granted.

. Petitioner’s action is barrday the doctrine of laches.

Respondent asserts that there is ndihked of confusion because Petitioner’s
Marks are dissimilar in their overappearance, meaning and commercial
impression.

Respondent asserts that there is ndihked of confusion because there is no
evidence of any actual confusion by comers between the goods offered by the
Respondent and the goods and/or sewioffered by the Petitioner.

Respondent asserts that there is ndiked of confusion because the consumers
of Respondent’s goods are sufficientbphisticated to know that Petitioner’'s
goods and/or services are uated to those of Respondent.

Respondent asserts that there is ndihked of dilution, either by blurring or
tarnishment, between PetitioneWgarks and Respondent’s Marks.

Respondent asserts that there is kelihood of dilution because Petitioner’s
Marks are not recognized by the geher#lic, and indeed, Petition does not
even allege that the Marks aezognized by the general public.

Respondent hereby gives notice thantiénds to rely on any additional
affirmative defenses that become avaiatt apparent durindiscovery and thus
reserves the right to ame its answer to assert such additional affirmative
defenses.



Wherefore, Respondent respectfully resfaghat the Board dismiss the above-

captioned Petition for Cancellation for lackroérit and grant any other relief the Board
deems appropriate.

Dated: September 24, 2012 Respectfully submitted,

& Michad J. Zinna
Michagl J. Zinna
WARD& ZINNA, LLC
382SpringfieldAve.
SummitNJ 07901
Phone908-277-3333
Fax:(908)277-3963

Attorneys for Respondent



CERTIFICATE OF SERVICE

| hereby certify that a true and correopy of the foregoing was served via emalil

on the 24th of September 2012 to the following:

GREENBERG TRAURIG, LLP
1840 Century Park East, Suite 1900
Los Angeles, California 90067
Susan L. Heller, Esq.

Email: hellerS@gtlaw.com

Candice E. Kim, Esq.

Email: kimce@gtlaw.com

By: /s/ Michael J. Zinna
Michael J. Zinna
Attorney of Record




EXRHIBIT A



qited States of Ameyy,

Anited States Patent and Trabemark Office (?

Reg No. 3 684 368 EXTREMITY MEDICAL LLC (NEW JERSEY LIMITED LIABILITY COMPANY)

Registered Sep 15 2009 SUITE 410
300 INTERPACE PARKWAY

PARSIPPANY, NJ 07054
Int. CL: 10
FOR: MEDICAL DEVICES, NAMELY, ORTHOPEDIC IMPLANTS AND ORTHOPEDIC
SURGICAL INSTRUMENTS, IN CLASS 10 (U.S. CLS. 26, 39 AND 44),
TRADEMARK
PRINCIPAL REGISTER FIRST USE 1-15-2009; IN COMMERCE 1-15-2009.

THE MARK CONSISTS OF THE LETTER "X" WHERE THE "X" IS REPRESENTED AS A
STYLIZED PERSON WITH A SEMI-CIRCLE ABOVE THE STYLIZED PERSON.

SN 77-611,737, FILED 11-11-2008.

PAUL MORENO, EXAMINING ATTORNEY

Director of the United States Patent and Trademark Office



