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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Body-Solid, Inc.

Entity Corporation Citizenship Illinois

Address 1900 South Des Plaines Avenue
Forest Park, IL 60130
UNITED STATES

Attorney
information

Julie Nichols Matthews
Edwards Wildman Palmer LLP
F.D.R. Station P.O. Box 130
New York, NY 10150
UNITED STATES
trademark@edwardswildman.com Phone:312-201-2000

Registration Subject to Cancellation

Registration No 4085118 Registration date 01/10/2012

Registrant Nutraloid Labs Inc.
120 Wood Rd Bld #2
Kingston, NY 12401
UNITED STATES

Goods/Services Subject to Cancellation

Class 028. First Use: 2010/01/05 First Use In Commerce: 2010/01/05
All goods and services in the class are cancelled, namely: Exercise equipment, namely, Weight lifting
harness that allows users to localize bicep curls with weights

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application/
Registration No.

NONE Application Date NONE

Registration Date NONE

Word Mark BICEP BOMBER

Goods/Services exercise and fitness equipment in Class 28

Attachments Petition for Cancellation (BICEP BOMBER).pdf ( 6 pages )(26946 bytes )

http://estta.uspto.gov


Exhibit A - Digital Journal Press Release.pdf ( 3 pages )(289825 bytes )
Exhibit B - PR Web Press Release.pdf ( 2 pages )(195165 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by Overnight Courier on this date.

Signature /julie nichols matthews/

Name Julie Nichols Matthews

Date 07/24/2012



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Registration No. 4085118

Mark: BICEP BOMBER

Registration Date: January 10, 2012

BODY-SOLID, INC. )
)

Petitioner, )
)

v. ) Cancellation No.: ___________
)

NUTRALOID LABS, INC., )
)

Respondent. )

PETITION FOR CANCELLATION

Petitioner, Body-Solid, Inc. (“Petitioner”), an Illinois corporation, located and doing

business 1900 Des Plaines Avenue, Forest Park, Illinois 60130, believes that it is, and will

continue to be, damaged by U.S. Registration No. 4085118 for the mark BICEP BOMBER

(“Registration”), and hereby petitions to cancel said Registration.

As grounds for cancellation, Petitioner alleges the following:

1. Petitioner has a well-known brand in the fitness industry and sells products

throughout the United States and internationally. Petitioner’s products have been widely

marketed and advertised, on the Internet atwww.bodysolid.com, on the websites of Body-Solid’s

authorized resellers and business partners, on television and radio,and in widely circulated

fitness industry publications. Petitioner promotes its business and generates consumer

recognition and goodwill for its brands through participation in social media sites, including
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Facebook and Twitter. Petitioner spends tens of thousands of dollars annually on marketing and

advertising the business and the company’s brands and has builta strong reputation for quality

products and considerable goodwill in the fitness industry.

2. For over fifteen years, Petitioner continuously has offered apopular weightlifting

harness to the public under the coined name and mark BICEP BOMBER. Petitioner’s products,

including its BICEP BOMBER product, are marketed through Petitioner’s website, at

www.bodysolid.com, the websites of its business partners, and at retail outlets. A simple Google

search for “BICEP BOMBER” yields a link to Petitioner’s product asthe top result and multiple

additional links to Petitioner’s product on YouTube and various other websites. Petitioner’s

online resellers of the BICEP BOMBER product include, but are not limited to, Amazon.com,

SamsClub.com, and eBay.com. Petitioner has sold tens of thousands of BICEP BOMBER

products since the product’s introduction.

3. As a result of Petitioner’s extensive sales and marketing efforts- for over a decade

prior to Registrant’s alleged first use date - Petitioner’s mark BICEPBOMBER has become a

distinctive and valuable symbol of Petitioner’s products and the goodwill associated with those

products.

4. Registrant offers a directly competitive weightlifting harness that is a nearly exact

copy of Petitioner’s popular BICEP BOMBER. For a time, Registrant offered its own product

under the trade name “Arm Blaster” or “Armblaster.” Then, at some point on or after January 5,

2010, with full knowledge of Petitioner’s prior trademark rightsin the mark BICEP BOMBER,

Registrant willfully adopted and began using in interstate commerce theidentical mark BICEP

BOMBER, in connection with its own product.
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5. Registrant displays the confusingly similar mark BICEP BOMBER on packaging

for its weightlifting harness and uses the mark BICEP BOMBER to promote its weightlifting

harness product on the website,www.goliathlabs.com(“Registrant’s Website”), on affiliated

sites such aswww.bicepbomber.co, and through various third party resellers, including but not

limited to, Amazon (www.amazon.com), GNC (www.gnc.com) and Vitacost

(www.vitacost.com). Thus, Registrant sells its competitive product through the sameInternet

channels and on some of the same websites where Petitioner sells its own product.

6. With full knowledge of Petitioner’s rights in the mark BICEP BOMBER, Registrant

registered and is using in bad faith the domain name <bicepbomber.co> to redirect Internet

traffic and potential customers to Registrant’s Website.

7. Registrant filed U.S. Trademark Application Serial No. 85243335 (“Application”)

with the United States Patent and Trademark Office on February 16, 2011, seeking to register the

mark BICEP BOMBER under Section 2(b) of the Trademark Act in connection with “exercise

equipment, namely, [w]eight lifting harness that allows users to localize bicep curls with

weights.”

8. At the time Registrant filed its Application, Registrant was well aware of

Petitioner’s prior and ongoing use of the mark BICEP BOMBER and of Petitioner’s common

law rights in the mark.

9. Notwithstanding Petitioner’s prior rights, Registrant’s counsel represented under

oath in the Application that, “…he/she believes applicant to be entitled touse such mark in

commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or

association has the right to use the mark in commerce, either in the identical form thereof or in

such near resemblance thereto as to be likely, when used on or in connection with the
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goods/services of such other person, to cause confusion, or to cause mistake, or to deceive…”

The Application eventually was approved for publication and a registration certificate issued to

Registrant on January 10, 2012.

10. Registrant’s false and misleading representations to the United StatesPatent and

Trademark Office in the Application constituted fraud and therebycast a cloud on the

Registration.

11. Since wrongfully misappropriating the BICEP BOMBER mark, Registrant has

embarked on a concerted campaign to mislead and deceive the public, including Petitioner’s

customers, online resellers and others, into believing that Registrant owns exclusive rights in the

mark BICEP BOMBER and is the only legitimate manufacturer of the BICEP BOMBER

product.

12. Upon information and belief, Registrant has sent take-down notices through Ebay’s

EVO system to Internet resellers of Petitioner’s BICEP BOMBER product and contacted several

of Petitioner’s customers offering to sell them Registrant’s BICEPBOMBER product.

13. Ironically, Registrant’s website advertising the BICEP BOMBERstates in relevant

part, “Beware of Knock Offs: Buy Direct We Are The Manufacturer & Made in the USA.”

14. In July 2012, Registrant issued a press release entitled “Male Enhancement,

Workout & Bodybuilding Supplements Sale Announced by Goliath Labs” which was circulated

to the public online, including to members of the fitness products industry, falsely claiming that

“…Nutraloid Labs also acquired ownership in 2010 of an innovative work out tool called the

Bicep Bomber…” This false claim is misleading and deceptively leads members of the public to

believe that Nutraloid Labs (and its affiliate Goliath Labs) acquired,and now is the owner of, all
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rights in the mark BICEP BOMBER. A copy of this press release inDigital Journal is attached

as Exhibit A.

15. On July 23, 2012, Registrant issued a press release on PR Web

(http://www.prweb.com/releases/goliathlabs/bicepbomber/prweb9723948.htm) titled, “Nutraloid

Labs Announces Trademark Patent Registration for Bicep Bomber.” The press release states in

relevant part:

Nutraloid Labs, A New York State Sports Nutrition and Workout Equipment Company proudly announces receiving a

United States Trademark Patent Registration for their Bicep Bomber. Unlike other bicep workout products, receiving

the trademark patent places the Bicep Bomber in a class of its own.

After months of testing, upgrades and durability improvements, the Bicep Bomberhas recently received a United
States Trademark Patent Registration. Unlike other bicep curl tools, Nutraloid Labs reports they placed an emphasis
on comfort, stability and lower back support in their upgrade.

According to CEO and owner of Nutraloid Labs, “Regularly using the Bicep Bomber is an inexpensive way to achieve
“preacher” like isolation to your biceps. We’re proud to receive our trademark patent registration and want
weightlifters to know, it’s made in America and tough as the weightlifters who use it.”

A copy of this press release is attached as Exhibit B.

16. Registrant’s July 23, 2012 press release completely misstatesand mischaracterizes

to the public the nature and extent of Registrant’s rights in the BICEP BOMBER trademark

registration. This public “announcement” falsely implies that Registrant’s BICEP BOMBER

product is now patented and is technically superior to competitive products. In fact, Registrant’s

trademark registration has no relationship whatsoever to the technical aspects of its product.

These false and misleading statements are confusing to the public and to the industry, damaging

to Petitioner, and constitute trademark misuse, unfair competition,and false advertising.

17. Registrant’s use and advertising of the mark BICEP BOMBER is likely to cause

confusion, mistake, or to deceive, as to the affiliation, connection, or association of Registrant

with Petitioner, or as to the origin, sponsorship or approval of Registrant’s goods, in violation of

Section 43(a)(1) of the Trademark Act.
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18. Petitioner has lost sales and has been damaged, and will be continue to be damaged,

by the continued registration of Respondent’s mark because such registration supports and assists

Registrant in the confusing and misleading use of Registrant’s BICEPBOMBER mark, and

gives color of rights to Registrant despite Petitioner’s prior and superior rights in the mark

BICEP BOMBER.

19. Moreover, Registrant’s registration is injurious to Petitioner, in that said registration

likely will constitute a bar to Petitioner’s pending application (U.S. Serial No. 85685705) to

register the mark BICEP BOMBER in the United States Patent and Trademark Office.

WHEREFORE, Petitioner respectfully requests that the Registration be cancelled in the

records of the U.S. Patent and Trademark Office.

Respectfully submitted,

EDWARDS WILDMAN PALMER LLP

/Julie Nichols Matthews/
One of the Attorneys for Petitioner,
Body-Solid, Inc.

Julie Nichols Matthews
Jami A. Gekas
EDWARDS WILDMAN PALMER LLP
225 West Wacker Drive
Chicago, Illinois 60606-1229
Telephone: (312) 201-2000
Facsimile: (312) 201-2555
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