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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

ECONOMY RENT-A-CAR, INC.
Petitioner,

V. Cancellation No. 92055558
EMMANOUIL KOKOLOGIANNIS
AND SONS, SOCIETE
ANONYME OF TRADE,
HOTELS AND TOURISM S.A.

Registration No. 3256667

Respondent.

~—— T o N N S N S S S S S N S

COMBINED NOTICE OF FILING OF TESTIMONY TRANSCRIPT AND
EXHIBITS PURSUANT TO 37 CFR 2.125(c) and NOTICE OF SERVICE OF
TRANSCRIPT AND EXHIBITS PURSUANT TO 37 CFR 2.125(a)

Petitioner, Economy Rent-A-Car, Inc., hereby files a corrected version of the trial
testimony of Hal Poret, taken on October 30, 2014 along with the Trial Exhibits Nos. 1

through 6, namely:

Exhibit No. 1.......... Petitioner's Amended Notice of Testimony Deposition Re:
Hal Poret

Exhibit No. 2.......... Appendix A — Curriculum Vitae of Study’s Author

Exhibit No. 3.......... Expert Report of Hal Poret

Exhibit No. 4.......... Color Map of Counties in Los Angeles DMA

Exhibit No. 5.......... Transcript of Hal Poret’'s Testimony in Clearchoice Holdings,

LLC v. Implant Direct Intl, U.S. Patent and Trademark
Office, Trademark Trial and Appeal Board, Opposition No.
91190485

Exhibit No. 6.......... Copy of Economy Rent-A-Car Advertisement



A certified copy of the above-referenced corrected testimony transcript, inclusive
of the signature page, and a copy of the Exhibits 1 to 6 were served upon the
Respondent’s attorneys Sharon Gobat and John Moetteli on November 26, 2014 via e-
mail and First Class Mail to the following address:

John Moetteli
Sharon Gobat
Da Vinci Partners LLC
Rathausgasse 1
Arbon CH-9320
Switzerland
Fax: +41 71 230 1001
Email: gobat@davincipartners.com
moetteli@davincipartners.com

ECONOMY RENT-A-CAR INC.

/Melissa Alcantara/
November 26, 2014 By:  Samuel D. Littlepage, Esquire
Melissa Alcantara, Esquire
DICKINSON WRIGHT PLLC
International Square Building
1875 Eye Street, N.W., Suite 1200
Washington, D.C. 20006-5420
Tel: (202) 457-0160
Fax: (202) 659-1559
Email: slittlepage@dickinsonwright.com
Email: malcantara@dickinsonwright.com

Counsel For Petitioner
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
COMBINED NOTICE OF FILING OF TESTIMONY TRANSCRIPT AND EXHIBITS
PURSUANT TO 37 CFR 2.125(c) and NOTICE OF SERVICE OF TRANSCRIPT AND
EXHIBITS PURSUANT TO 37 CFR 2.125(a) was served this 26th day of November,
2014, upon Respondent’s counsel of record, via fax transmission, email and first class
mail, postage prepaid, as identified below:

John Moetteli
Sharon Gobat
Da Vinci Partners LLC
Rathausgasse 1
Arbon CH-9320
Switzerland
Fax: +41 71 230 1001
Email: gobat@davincipartners.com
moetteli@davincipartners.com

/Melissa Alcantara/

Melissa Alcantara, Esquire
Counsel for Petitioner
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October 30, 2014
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IN THE UNITED STATES
PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Cancellation No. 92055558
Registration No. 3256667

ECONOMY RENT-A-CAR, INC.
Petitioner,
V.

EMMANOUIL KOKOLOGIANNIS AND SONS, SOCIETE
ANONYME OF TRADE, HOTELS AND TOURISM S.A.,

Respondents.

DEPOSITION OF HAL PORET
Thursday, October 30, 2014

New York, New York

Reported By:
LINDA J. GREENSTEIN

JOB NO. 219391

AESQUIRE

S OLUTI ONS

800.211.DEPO (3376)
EsquireSolutions.com
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ECONOMY VS. KOKOLOGIANNIS AND SONS 2

October 30, 2014

9:25 A.M.

Deposition of HAL PORET, taken
by Petitioner, pursuant to Notice, held at
ORC International, 315 Park Avenue South,
New York, New York, before Linda J.
Greenstein, a Certified Shorthand Reporter

and Notary Public of the State of New York.

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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APPEARANTCES:

DICKINSON WRIGHT, PLLC
Attorneys for Petitioner
1875 Eye Street, N.W.
Suite 1200
Washington, D.C. 20006

BY: SAMUEL D. LITTLEPAGE, ESOQ.
202.659.6920
slittlepage@dickinsonwright.com

PAUL W. REIDL, ESQ.
Attorney for Registrant
241 Eagle Trace Drive
Half Moon Bay, California 94019
650.560.8530
paul@reidllaw.com

AESQUIRE

S OLUTI ONS

800.211.DEPO (3376)
EsquireSolutions.com
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4

HAL PORET,
having been first duly sworn, was examined
and testified as follows:
EXAMINATION BY
MR. LITTLEPAGE:
Q. Good morning, Mr. Poret.
Could you for the record please

state your full name and occupation.

A. Hal Poret, and I do survey
research.

Q. Are you employed?

A. Yes.

Q. By who?

A. ORC International.

Q. Where is ORC International
located?

A. Its headquarters are in

Princeton, New Jersey, and it has a number

of other offices, such as where we are now.
(Petitioner's Exhibit 1

for identification, Three-page document

entitled, "Petitioner's Amended Notice of

Testimony Deposition Re: Hal Poret.")

BY MR. LITTLEPAGE:

Q. I'm going to hand you what's

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
been marked as Petitioner's Exhibit 1.
Are you appearing today to give
testimony pursuant to that notice?
A. Yes.
MR. LITTLEPAGE: Let's mark this
as Exhibit 2.

(Petitioner's Exhibit 2
for identification, Multi-page document
entitled, "Appendix A - Curriculum Vitae of
Study's Author," production numbers
P-000197 through 204.)

BY MR. LITTLEPAGE:
Q. Mr. Poret, we'wve handed you
what's been marked as Exhibit 2.

Can you identify that document?

A. Yes. This is my CV.
0. Is it accurate?
A. It is, although the list of

testimony is out of date now. This must be
from the time that I submitted my report.
Q. Okay.
What's your educational
background?

A. I have a Bachelor's in math from

AESQUIRE

800.211.DEPO (3376)
soLuTioNSs EsquireSolutions.com
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HAL PORET
Union College; a Master's in math from
State University of New York at Albany; and
a JD from Harvard Law School.

Q. How did you become interested in
market research?

A. Originally, as an undergrad
doing math research and -- my college
didn't have a minor, but it had something
called a concentration, and I did
psychology, and I had done an
interdisciplinary math and psychology
program that -- part of that involved doing
some consumer research.

So that was the beginnings of my
interest in that.

And then I went to law school
thinking I would do something with math or
research in the area of law.

And when I started practicing
some trademark and advertising law and saw
how consumer research was used in that
context, I decided that I would like to do
consumer survey research instead of

practice law.

AESQUIRE

800.211.DEPO (3376)
soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

7

HAL PORET
Q. When did you join ORC
International?
A. 2004.
Q. Have you previously conducted

consumer surveys?
A. Yes.

MR. REIDL: Objection.

Vague.
Q. How many surveys have you
conducted?
A. At this point, probably over
600.
Q. Those surveys dealt with what?
A. A large variety of things.

Part of my practice is ordinary
market research, that is assisting
companies in testing their advertising,
their websites, their products. Just
typical corporate market research to help
companies make decisions about their
products and advertising.

And then some of my practice is
doing things like product tests, like taste

tests and preference tests.

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
And then I have a portion of my
practice that involves trademark-related
surveys and advertising-related surveys,
and sometimes surveys that are relevant to
other legal issues of consumer deception,
or perhaps damages.

Q. Can you estimate how many of
those surveys included consumer perception
concerning trademarks?

A. I would estimate probably 30,
35 percent of my surveys are focused on

trademark issues.

Q. Numerically, how many would that
be?

A. Probably in the ballpark of 200.

Q. Do those surveys include any

studies in connection with trademark
registration proceedings?

A. Yes.

Q. And those proceedings would be
proceedings before the Trademark Trial and
Appeal Board?

A. Yes.

Q. Before joining ORC, what did you

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS
HAL PORET
do?
A. My most recent employment before

that was at a law firm, Foley Hoag, and I
was an associate there for about five
years.

Q. What percentage of your time is
spent on trademark-related surveys?

A. I suppose about 35 percent.

Q. Have you previously testified as

an expert witness in trademark-related

cases?
A. Yes.
Q. Can you estimate how many cases

you have testified in over the past
10 years?

A. I've probably testified in about
60 cases at this point, in total.

MR. LITTLEPAGE: At this time

I'm offering Mr. Poret as an expert witness
in the case.
BY MR. LITTLEPAGE:

0. Mr. Poret, were you asked to
design a survey in this proceeding?

A. Yes.

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
Q. By whom?
A. By Dickinson Wright.
Q. When was that?
A. It was in November or

December 2012.

Q. What type of survey were you
asked to design?

A. A likelihood of confusion
survey, to test whether the Economy Car
Rentals and Design mark would create a
likelihood of confusion with respect to the

Economy Rent-A-Car mark.

Q. Did you personally design that
survey?

A. Yes.

Q. Can you describe the overall

design of your survey?

A. Yes. I would call it a
sequential array survey, which is a type of
Squirt survey. And the way it worked is
that respondents were initially shown logos
from five different types of travel-related
companies: A car rental company, a hotel,

an airline, a travel service and a luggage

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
company .

And in the case of the car
rental company, that was showing the
Economy Rent-A-Car logo.

They were then asked a few
distractor questions about their travel
habits.

And then in the second part of
the survey they were again shown five
logos: One from a car rental company and
one from a hotel, an airline, a travel
service company and a luggage company.

And in the test group, the car
rental logo shown in the second part of it
was the Economy Car Rentals and Design
mark; and for the other four types of
companies, half the time they were shown a
logo for the same company they had seen in
the first part and half the time a
different logo.

And, ultimately, for each one --
for instance, for the car rental logo, they
were asked, is this for the same company as

the previous car rental company they had

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
been shown; or, if not, is it for a company
that's affiliated with the first one.

So we were measuring the extent
to which, when consumers saw the Economy
Car Rentals and Design mark, they
mistakenly thought it was the same company
as, or affiliated with, the Economy
Rent-A-Car company that they had been shown
first.

Q. Do you know what's meant by the

term "controls" in the context of survey

studies?
A. Yes.
Q. Could you explain that?
A. Yes. It's something that is

built into the survey procedure to ensure
that whatever results you're seeing in your
main test are reliable. And the control is
measuring what we'd often call survey
noise, which would be the tendency of the
survey process, or any kind of error or
guessing, to cause respondents to give
answers that do not genuinely reflect the

phenomenon you're testing, which, in this

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
case, 1s trademark confusion.
Q. Did you employ any controls

within the survey you designed in this

case?
A. Yes.
0. What controls?
A. There was a control group, and

there were also certain things I would call

internal control parts of the survey.

Q. Did you have a test group?

A. Yes.

Q. What do you mean by "test
group"?

A. The test group would be the main
survey that's testing for confusion. It's

people who are being shown the Economy Car
Rentals and Design mark and seeing if they
mistakenly connect it to the Economy
Rent-A-Car mark.

Q. And you had a control group in
this case?

A. Yes.

Q. Is it important to have a

control group?

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
A. Yes.
0. Why is that?
A. Because you're getting a certain

gross rate of confusion in your test group,
and you need to ensure that that rate is
reliable, and that it's not simply that
your survey had a problem with it or in
some way induced people to give answers
that don't really reflect trademark
similarity.

Q. Now, before you mentioned the
term "noise."

What did you mean by "noise"?

A. In the context of a survey like
this, it would be the tendency of survey
respondents to answer that two logos come
from the same company or affiliated
companies, even when the logos do not have
a confusing similarity, either because the
respondents are guessing or they're
inattentive, or there's some suggestiveness
to the questions, so you're controlling for
any of those things and weeding that out so

that it just leaves you with what is

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
reliably confusion.
0. In this case, did you measure

the noise?

A. Yes.

Q. Is measuring noise important?
A. Yes.

Q. Why?

A. Because then once you subtract

the noise, you can be sure that the net
confusion rate you're left with is genuine
confusion attributable to the similarity of
marks.

Q. How many persons did you seek to
include in the survey that you undertook in
this case?

A. A total of 400, with 200 in a
test group and 200 in a control group.

Q. In creating the survey, can you
summarize why you designed it in the manner
which you selected?

A. Yes. Because since both
parties' marks here are used in the same or
related areas in connection with car rental

services, the same consumers who are

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
interested in renting cars could come
across both parties' marks, one after the
other -- in other words, somebody could
become familiar with Economy Rent-A-Car,
and then subsequently come across Economy
Car Rentals, when looking to rent a car,
and so the design of this survey is
simulating that marketplace scenario, where
a customer, in sequence, comes across both
parties' marks.

(Petitioner's Exhibit 3
for identification, Multi-page document,
Expert Report of Hal Poret, production
numbers P-000175 through 323.)

BY MR. LITTLEPAGE:
0. Mr. Poret, we've handed you
what's been marked as Exhibit 3.
Can you identify it?
A. Yes, this is the report I
prepared in connection with the survey we

are discussing.

Q. When was it prepared?
A. It's dated March 22, 2013.
Q. You mentioned your use of both a

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
test group and a control group in this
case.

What questions were asked of the
test group?

A. The test group -- in each
instance of when they were shown a mark or
a logo in the second part of the survey,
they were essentially asked two key
questions, and those questions are -- let
me see in the report where they're shown --
starting on page 7, you can see the key
question, which the first one was, "Is this
logo for the same company as the car rental
logo you saw earlier, or is this logo for a
different company, or do you have no
opinion?"

And I'm just discussing the
instances where we're talking about the
rental car logos, that language varied for
the other types of companies.

And if the respondent answered
that the logo was for the same company,
they were asked: "What makes you believe

this logo is for the same company as the

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com
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HAL PORET
car rental logo you saw earlier?"

If they did not think it was for
the same company, they were asked a second
question, which was:

"Are this logo and the car
rental logo you saw earlier for companies
that are affiliated with each other, or for
companies that are not affiliated with each
other, or do you have no opinion?"

And if the respondents answered
that they are for affiliated companies,
they were asked: "What makes you believe
that this logo and the car rental logo you
saw earlier are for companies that are
affiliated with each other?"

So those were the confusion
questions.

There were also these distractor
questions earlier that I mentioned, and the
screening questions.

Q. Was there any difference between
what was shown to the test group and what
was shown to the control group?

A. There was no difference in the

AESQUIRE

800.211.DEPO (3376)
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HAL PORET
questions.

The only difference was that in
the control group the Economy Rent-A-Car
mark was replaced with the Economy Car
Rentals and Design mark.

0. What questions were asked of the
control group?

A. The exact same questions as the
test group.

Q. Were there other controls
besides the external controls that you just

testified about?

A. Yes.
Q. What were those?
A. There were the other four sets

of logos that I mentioned; the hotel,
airline, travel service and luggage company
were also internal controls in the sense
that they measure a baseline level of the
respondents' ability to correctly identify
that they had seen two marks from the same
company, or to correctly identify that
they, in fact, had been shown marks for

companies that are different and not

AESQUIRE

800.211.DEPO (3376)
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affiliated, so those help establish whether
or not the survey is inducing people to
answer that marks are from the same company
or affiliated, even when they don't have
any confusing similarity.

Q. How would you describe the
function of the made-up advertisements for
Value Car Rentals?

A. It's a control in that it allows
us to see if the questions that we're
asking cause people to answer that the
companies are the same or affiliated, even
when the terms are no longer confusingly
similar, and since "Value" has a similar
meaning to "Economy" in this context, it's
particularly controlling for whether people
are going to make a connection just because
they're conceptually similar names, as
opposed to actually similar in terms of the
marks.

Q. What specific type of confusion
was your study designed to measure?

A. Forward confusion.

Q. In a study for forward

AESQUIRE

800.211.DEPO (3376)
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HAL PORET
confusion, what is the correct relevant
universe to survey?

A. It's the actual and prospective
customers of the party whose mark is
alleged to cause confusion.

Q. In designing this survey, who
did you believe to be the relevant universe
to study?

A. I defined the relevant universe
as males and females age 21 and older who
have rented a car in the past 12 months, or
who are likely to rent a car in the next
12 months.

Q. Did your survey attempt to
exclude anyone?

A. Yes. It excluded people who
work in or have somebody in their household
work in advertising or market research, or
in this case also people who work in the

car rental industry.

0. Where did this survey take
place?
A. It was an online survey, but it

was only done among people who live in the

AESQUIRE

800.211.DEPO (3376)
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HAL PORET
Los Angeles area and surrounding areas.

Q. Why was that area selected?

A. Because it's my understanding
that Economy Rent-A-Car uses their logo in
the Los Angeles area through its licensees
and affiliates, so that i1s the area where
consumers would most commonly be exposed to
the Economy Rent-A-Car mark, and also the
registrant's mark is also used in that area
through its affiliates.

Q. Do you know what the term

double-blind interviewing means?

A. Yes.
Q. What does that mean?
A. It means that neither the people

who are being interviewed or anybody who is
administering the interview to them knows
the purpose and sponsor of the survey.

Q. Did your survey employ

double-blind interviewing?

A. Yes.

Q. When was your survey actually
conducted?

A. It went from January into
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February of 2013.
Q. And, again, where were the

respondents located?

A. In the Los Angeles area.

Q. Did you personally conduct the
survey?

A. No.

Q. Who did?

A. Well, it's an online survey, so

ultimately the respondent is taking it

themselves, but the services that help in
the implementation of it was Research Now,
which is a leading supplier of sample for
online surveys, and then a company called

Decipher, which programmed and hosted the

survey.
0. Who selected those
organizations?
A. I did.
Q. Why did you select them?
A. Because they're leading,

respected companies that I have a lot of
personal experience with and do quality

work.
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Q. Did you send Decipher Inc. any

materials to conduct the survey?

A. Yes.
Q. What materials?
A. They were sent the complete

questionnaire, which had instructions for
how every question -- how every screen of
the survey should appear and how the
logic of it works, and I also checked the
program that they prepared and worked with
them to ensure that it functioned as I had
written it.

Q. When you say the "complete
questionnaire," are you referring to the

screener and main questionnaires?

A. Yes.

0. And the stimuli that was used?
A. Yes.

Q. In general terms, what's a

screener questionnaire?

A. It's the gquestions that are used
to determine if a person is going to be
deemed qualified to take the survey.

Q. What's a main questionnaire?
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A. The part of the survey where the
substantive test 1s occurring.
Q. Were the questionnaires shown in

your report marked as Exhibit 3?

A. Yes.

Q. Where would you find those
questionnaires?

A. Appendix B is the questionnaire

that was submitted to Decipher.

Q. What about the stimuli?

A. The stimuli were also provided
to decipher, and Appendix D to the survey
shows screen-shots of the survey, where you
can see the stimuli, although of course
this is on a printed page, so it doesn't
look like what it would look like on a
computer screen.

Q. Did you provide Decipher

Inc. with any instructions?

A. Yes.

0. What instructions?

A. What's shown in Appendix B.
Q. To your knowledge, were the

interviewers told anything about the
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purpose of this survey?

A. Well, there aren't actually
interviewers because it's online, so the
respondents are just seeing the questions
on their screen and answering them.

But the equivalent of the
vendors, I suppose, 1s Decipher, who is
programming it, and, no, they were not told
anything about the purpose or sponsorship
of the survey.

Q. Were the results of your survey

summarized in your report?

A. Yes.
Q. How?
A. Well, there's a "Summary of Key

Findings" on page 13, and then there's a
"Detailed Finding" section starting at page
18 that lays out the results.

0. Were the persons within the test
group tested for confusion between

particular marks?

A. Yes.
Q. What marks?
A. The Economy Car Rentals and
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Design mark and the Economy Rent-A-Car
mark.

Q. Focusing on the survey results
of the test group at page 13 of your
report, what did you find?

A. That a total of 32 percent of
respondents in the test group mistakenly
believed that the Economy Car Rentals and
Design mark was for the same company as the
Economy Rent-A-Car mark.

And then once you take into
account the additional respondents who
thought that the Economy Car Rentals and
Design mark was for a company that's
affiliated with Economy Rent-A-Car, that
increases to a net confusion level total of
35 percent.

Q. Do those tabulations accurately
reflect your findings of the test group?

A. Yes.

Q. Were reasons for that confusion
expressed by the respondents in your
report?

A. Yes.
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0. Are those reasons set forth at

page 18 of your report?

A. Yes.
Q. And what did they state?
A. What I've explained on page 18

is that of the people who thought that the
Economy Car Rentals and Design mark was for
the same company as Economy Rent-A-Car,
90.6 percent of those referred to the name
"Economy" as a common element in their
reason for thinking so.

Q. Do those tabulations accurately
reflect the findings regarding the reason

for confusion on the part of the test

group?
A. Yes.
0. You also mentioned that you had

included a control group in the survey;

right?
A. Yes.
0. Did you test for confusion with

regard to the control group?
A. Yes.

Q. And the persons within the
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control group were tested for confusion
between what marks?

A. Value Car Rentals and Economy
Rent-A-Car.

Q. What other marks, i1f any, were
shown to both the test group and the
control group?

A. There were two hotel marks that
were shown. Everyone was first shown
Microtel, and then in the second part of it
they could have either been shown Park Inn
or a different version of the Microtel
logo.

And then for the airlines, there
was America West Airlines and Air Wisconsin
Airlines; for the travel service there was
Atlas Travel and Travel With Us; and for
the luggage companies there was London
Luggage and Altman Luggage.

Q. Why were they shown those marks?

A. Part of the reason is to have a
function of distraction, so that it's not
clear to respondents that the car rental

logos are the focus of the survey, so it
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really takes the focus away from those and
minimizes any suggestiveness of that,
because the respondents have no way to know
that the car rental logos are the key part
of the survey.

And what it also does, it allows
us to have another measurement of the
reliability of the data, because what you
see is that when respondents are shown
logos for companies that do not have
confusingly similar names, the rates of
respondents answering that the companies
are the same or affiliated ranged from
0.5 percent to 2.5 percent to 3 percent to
6.8 percent.

So what this shows is that this
survey does not lead people to connect two
companies when their names are not
confusingly similar; and the much higher
rate of confusion you see between the
Economy Rent-A-Car and the Economy Car
Rentals and Design logo has to be due to
those actually being confusingly similar.

Q. And you're referring to the
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chart at page 19 of your report?

A. Yes.

Q. What did your survey results
demonstrate with regard to any confusion
between Economy Rent-A-Car and Value Rental
Cars and Design?

A. It demonstrated that there's a
high likelihood of confusion due to the
similarity of those marks.

Q. Between?

A. Economy Car Rentals and Design
and Economy Rent-A-Car.

Q. Perhaps you misheard my
question.

My question was:

What did your survey results
demonstrate with regard to any confusion
between Economy Rent-A-Car and Value Rent a
Car?

A. I'm sorry.

They showed a fairly negligible
level of confusion. There were a total of
basically 2.5 percent of people in the

control group who answered that Value Car
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Rentals and Economy Rent-A-Car marks were
for the same company or affiliated
companies.

Q. Now, when using a control group
in a survey, what impact, if any, does
confusion found in such a group have on the
overall findings of confusion in the
survey?

A. It's something that you compare
to the overall confusion rate in the test
group, and you can subtract it from that to
reach a net level of confusion that can
only be attributed to the marks really
being confusingly similar.

Q. Did you net the confusion in

this survey?

A. Yes.

Q. And the net confusion was what?
A. 35 percent.

Q. In your opinion, is that level

of confusion significant?

A. Yes.
Q. Did you seek to validate your
survey?
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A. Yes.
Q. How?
A. The validation technique I use

for online surveys is to have respondents
enter their date of birth, and that needs
to match the date of birth on file for the
panelist, which confirms that whoever is
taking the survey is the person who we
invited.

Q. Did your survey test for a
likelihood of confusion between the mark of
the petitioner and the registered mark of
the respondent in this case?

A. Yes.

Q. Do you believe your survey

results are valid?

A. Yes.
0. Why?
A. Because it was a standard,

acceptable survey design, and it replicated
realistic marketplace conditions and it had
proper controls to ensure the validity of
the results, and the questions were

standard, proper questions.
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Q. Have you reached any confusions

or opinions on the basis of your survey

results?
A. Yes.
Q. What conclusions or opinions did

you reach?

A. That the survey result of a net
confusion rate of 35 percent is a very high
level of confusion, and that based on that,
I think there's a heightened likelihood
that there would be confusion between car
rental customers who come across both the
Economy Car Rentals and Design mark and
Economy Rent-A-Car.

Q. Have you formed that opinion to
a reasonable degree of certainty?

A. Yes.

MR. LITTLEPAGE: I'll move to
admit Petitioner's Exhibits 1, 2 and 3, and
pass the witness.

EXAMINATION BY
MR. REIDL:
Q. Good morning, Mr. Poret.

My name is Paul Reidl and I
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represent the Registrant in this case.
You've given testimony before
many times, so you know the drill.
If you don't understand any of
my questions, please ask for clarification.

A. Okay.

Q. Now, Mr. Poret, you concluded
your testimony by talking about a
validation of the survey.

Do you remember that?

A. Yes.

Q. And you said that there was a
date of birth that had to be entered in
order to validate the survey response.

Do you remember that?

A. Yes.

0. And that was the only validation
that you did for the survey; correct?

A. That's the only validation in
that sense of the term validation.

0. You gave instructions to
Decipher on the demographics that you
wanted in your survey panel; correct?

A. Not exactly. That's not -- not

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

36

HAL PORET
really how it works.

Q. You gave them certain
demographic criteria that you wanted the
survey respondents to meet; correct?

A. That's not really an accurate
way to put it.

0. Well, what is the accurate way
to put it?

A. That I gave Research Now some
initial demographics to send out their
invitations in those proportions, and that
then, as the survey data starts to come in,
and I can see what percentage of people in
each age and gender group indicate that
they are within the universe of car rental
consumers, I then come up with quotas that
reflect that market for car rental services
by age and gender, and then instruct
Research Now to send out additional
invitations to meet those quotas that are
calculated based on the actual data and set
quotas within the Decipher web portal to
ensure that those quotas are met.

Q. What is the factual basis for
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the quotas that you set for this survey?

A. The actual data amongst
consumers who are asked the screening
questions, which is telling us within each
age and gender group, I can see what
percentage of people answer the screening
questions by saying that they have recently
rented a car or they're likely to rent a
car in the next year.

So the survey is generating its
own set of data that tells us how much of
the market for car rental services each age
and gender group is making up.

Q. So the survey told you what the
quotas should be? That's your testimony?

A. Well, I think I explained it in
a lot more detail than that.

The survey generated data as to
what percentage of people in each age and
gender group fall within the relevant

universe of being a car rental consumer.

Q. To whom did they send the survey
invitations?
A. To members of the Research Now
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panel, who live in the Los Angeles area.

Q. Do you know how that panel is
selected?
A. I don't know that I could go

through that in great detail, but, in
general, Research Now on a daily basis is
recruiting people to be part of the panel.
They're inviting people, and they're trying
to maintain a large, diverse panel.
There is a section of my report

which discusses that in a bit more detail.

Q. Now, other than your opinion
that there is a likelihood of confusion, do
you have any other opinions that you're
offering in this case?

A. No.

0. Now, I'd like you to turn to

Exhibit 3, that is Bates numbered page 191.

A. Okay.

Q. Do you have that in front of
you?

A. Yes.

Q. I'd like to call your attention

to the last paragraph. Could you read the
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second sentence, please, of that last
paragraph?

A. "Survey quotas were initially
set based on proportions for age based on
the U.S. census data."

Q. Now, are the demographics of Los
Angeles representative of the United States
as a whole?

A. Not exactly.

Q. So why did you use U.S. census
data instead of demographics for Los
Angeles?

A. Because -- these are just
talking about initial quotas for an initial
wave of invitations that are going to be
sent out.

And like I described before, the
final quotas are based on the data
generated in the survey, which is only
among Los Angeles residents, so it's all
being converted to be weighted based on the
Los Angeles area demographics.

Q. I see. Thank you.

I'd like you to turn in
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Exhibit 3 to page 207.

A. Okay.

Q. Do you have that in front of
you?

A. Yes.

Q. I'd like to call your attention

to question number 110.
Do you see that?

A. Yes.

0. And the question is, "What is
your Zip code?" Is that right? That's
what the respondent was asked?

A. Yes.

Q. And in response to that, they

typed in their Zip code?

A. Yes.
0. And the instructions there
read -- why don't you read the instructions
there.
A. This is an instruction to the
programmer.
It says: "Provide box for

five-digit Zip code. Terminate if not a

Los Angeles DMA Zip code."
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Q. What does "Los Angeles DMA"
mean?
A. It's a designated market area.
It encompasses Los Angeles and
surrounding areas. It's an area that's

defined by the market research, and --

Q. In fact -- I'm sorry.

A. No, no. It's a commonly used
concept in market research, and in things
such as television, to define a market that
tends to receive the same category of
advertising or broadcasts.

Q. In fact, the DMA designation is

set up by the Nielson Company; is that

correct?
A. That might be correct.
Q. Do you know what counties are

encompassed in the Los Angeles DMA?
A. Not off the top of my head.
MR. REIDL: Would you mark this,
please.
(Respondents' Exhibit 4
for identification, One-page document,

color map of counties in Los Angeles DMA.)
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BY MR. REIDL:

Q. I'm showing you Exhibit 4.

Does that refresh your
recollection on which counties are located
in the Los Angeles DMA?

A. I don't know if it refreshes my
recollection, but it seems to show it.

Q. You have no basis to disagree
with that?

A. No.

Q. So the Los Angeles DMA would
include Inyo, Kern, Ventura, Los Angeles,
San Bernardino, Orange and West and East
Riverside counties; correct?

A. If this is correct, then, ves.

Q. And it's your testimony that
someone who lives in Inyo County would
travel down to Los Angeles County to rent a
car? That's your testimony?

A. I don't believe I said that.

Q. You instructed the programmer to
accept all Zip codes within the Los Angeles
DMA; correct?

A. Yes.
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Q. And the Los Angeles DMA
encompasses Inyo County; correct?

A. It appears to on this.

We have the actual Zip codes of
everybody in the survey and the data so we
can see where everybody came from by their
Zip codes, and based on population sizes,
if there is anybody in this survey from
Inyo, it's probably a very small number,
but it's all theoretical because we have
the actual data and anybody can look at the
data from the people within Los Angeles
County or any county that we want in the
data.

Q. When you selected the Los
Angeles DMA as the geographic scope of the
survey, did you give any thought to the
size of that DMA at all?

A. Yes.

Q. Why did you choose the Los
Angeles DMA?

A. Because I didn't want to limit
it only to Los Angeles alone, because there

are surrounding areas that are -- that are
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relevant to that area.

And I know from doing market
research that if you do a survey in the Los
Angeles DMA, since the overwhelming
percentage of people in this DMA live in
Los Angeles, you're going to get the wvast
majority of people in the survey from Los
Angeles. And you are going to get some
from these other counties, but it's a
smaller percentage.

And if somebody feels that they
don't want to consider the results of
people from Inyo or San Bernardino, you can
just look at those people on the side and
just look at the people in Los Angeles
County, or whichever part of it you think
is relevant, and it's going to show the
exact same result, so...

There is no harm in having a
handful of people from another county in a
survey, because the worst-case scenario of
that is you can decide, we're going to look
at the results without those handful of

people.

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

45

HAL PORET

Q. But you assumed and allowed
everyone in those counties to participate
in the survey; correct?

A. I didn't assume anything.

I allowed somebody from those
counties to enter the survey.

0. And that's because you believe
that that is an appropriate universe of
actual and potential renters of my client's
cars; right?

A. That's not exactly right.

The way I would put it is that I
understand the area to be the Los Angeles
area, and there's no magic way to draw a
line in the sand that says anybody on one
side of this line is a customer and anybody
on the other side is not a customer.

So you need to define some area,
and it's better to be a little broad than
overly narrow, because if you're a little
too broad you can always disregard a few
respondents that you think are from too far
away, whereas if you're overly narrow, then

you don't even have the data from the
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people that you'wve excluded.

Q. But you didn't do any of that
analysis, did you?

A. I didn't do any of that
analysis, but I can tell you that it's in
the data, and if anybody cares to look at
the results just among Los Angeles or
whatever county they want, it's in the
data, and Los Angeles makes up a huge
percentage of people in the survey, and it
shows the same result. So it's really kind
of an irrelevant issue.

Q. You are assuming that Los
Angeles makes up a huge percentage of the
responses in this survey; correct?

A. No.

Q. Is it your testimony that you
went through the Zip codes of the
respondents in the survey and determined
that the majority were from Los Angeles?

A. No, I didn't say that. But --
as I, at the time, looked through the
survey data, I didn't count up every single

Zip code. I didn't do a tally of them.
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But I know from us looking
through the result at the time, that a
large number of respondents are from the
Los Angeles -- Los Angeles, the city, and
the county, and that I know that if
somebody wanted to look at the results just
among Los Angeles County, there is a
sufficiently large sample size to do that
and that the results are the same.

Q. So now you're saying that you
did look through the Zip codes and you now
know that the majority were from Los
Angeles? Is that your testimony?

A. No. That's not what I said --

Q. I --

MR. REIDL: I think you need to
let the witness answer before you start
your next question.

MR. LITTLEPAGE: Fair enough.

My apologies.

A. I didn't say that I know that
the majority are.

I said that I know there is a

sufficiently large sample of people in Los
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Angeles County that if you wanted to look
at the results only among them, you could
do that, and that you would find that the
results are the same.

Q. Did you take a list of Zip
codes of Los Angeles County, square them
against the Zip codes in your study, and
make that -- draw that conclusion?

A. Not in a quantitative sense, but

in a qualitative sense, yes.

Q. Now, have you ever rented a car?
A. Yes.
Q. Have you ever traveled to an

airport, picked up a car at the airport
that you rented?

A. Yes.

0. Now, as I understand your survey
universe, if a consumer flew into one of
the airports in Los Angeles and rented a
car, they would be excluded from your
universe; correct?

A. Not really.

Q. Well, let's suppose,

hypothetically, I live south of San
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Francisco, and my Zip code is what it is
but it's not in the Los Angeles DMA, and I
flew to Los Angeles and I rented a car
at LAX.

I would not be a potential
respondent in your survey; correct?

A. Correct.

Q. In fact, anybody who flew to any
of the major airports in Los Angeles would
be excluded from your universe unless they
lived in the Los Angeles DMA; correct?

A. Yes.

Q. Now, your report repeatedly
refers to "licensees" when referring to
your client.

What did you do to inform
yourself on the number of licensees in the
Los Angeles DMA?

A. I don't remember. I know that
I've cited the materials that I reviewed in
the report.

I don't know if those informed
me of the number of licensees or not.

Q. In fact, there's only one

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

50

HAL PORET
licensee, isn't there?
A. I don't know.
Q. You don't know.
Let's assume that there's only
one licensee.
Would that have affected the way

that you defined the universe of your

survey?
A. I don't see why.
Q. So you would have done the same

survey, same universe?

A. As far as I can tell sitting
here now, I can't think of a reason why I
wouldn't have.

Q. Do you know whether my client
has any licensees in the Los Angeles DMA?

A. I don't know what the exact
legal or contractual arrangements are, but
it was my understanding that your client's

mark is used in the Los Angeles area.

0. How did you come to that
understanding?
A. I don't recall if that's

something I reviewed in the materials cited
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or if I got that understanding from counsel
for the petitioner here.

Q. Do you know whether my client
has a brick and mortar car rental lot in
the Los Angeles DMA?

A. I don't -- it's a little bit
difficult to remember, because when I
learned about the facts at the time, this
was in late 2012 and early 2013, so I don't
have that fresh a recollection of what I
knew at the time.

My understanding was they had a
vehicle reservation service.

Q. My client -- assume that my
client does not have a brick and mortar car
rental facility in the Los Angeles DMA.

Would that have changed the
universe of your study?

A. Not if people who are in the Los
Angeles DMA still can come across your
client's mark when searching for -- to make
a car rental reservation.

Q. Now, you testified that you used

a form of the so-called Squirt test.
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Was that your testimony?
A. Yes.
Q. And it's true that the Squirt

test has been criticized as just a reading

test;

A.

correct?

I don't think that's an accurate

way to put it.

Q.

What is the accurate way to

state the criticism?

A.

Well, I don't know what you're

thinking about, but there have been

criticisms of surveys for being reading

tests,

and there have been criticisms of

Squirt formats; that those aren't the same

criticism. Other types of surveys,

including Eveready surveys, have also been

accused of being reading tests, so it's not

specific to a Squirt survey to consider

whether or not something is a reading test.

That's a concept that can apply to any

number of types of surveys.

Q.

In fact, there are survey

experts who will not use a Squirt

methodology; correct?

Z
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A. Yes.
Q. Can you name any?
A. I know Jerry Ford doesn't do
Squirt surveys.
Q. What about Deborah Jay?
A. I don't know -- I don't know

personally what her policy is.

Q. Do you know why Jerry Ford
doesn't use a Squirt test?

A. I don't know that I've ever
actually discussed that with him, so I
don't know that I want to speak for him.

Q. Are you familiar with the

Eveready test?

A. Yes.
Q. What is that test?
A. The essence of the Eveready test

is that you would only show the allegedly
infringing mark and you would ask
open-ended questions about it to see if
people mention the senior mark on their
own, as opposed to showing both marks in
the same survey.

Q. Did you consider using that
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methodology here?
A. No.
Q. Is there a reason that you

didn't use that methodology?

A. Yes.
Q. What is that reason?
A. Well, there are a couple of

reasons, and they all fit together.

One reason is that since both
parties' products/services are highly
related, they're the same type of service
and they're offered to the same types of
customers, customers can encounter both
parties' marks in realistically close
marketplace proximity, and the Squirt
survey 1is good at addressing that type of
confusion.

And the other factor is that I
don't know how well-known the Economy
Rent-A-Car mark is within that area, so it
is possible that an Eveready survey showing
people just the Economy Car Rentals and
Design logo might not fully capture the

potential for confusion among car rental
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customers who do come across both marks.

Q. So can I infer from that answer
that the reason you used the Squirt test
was that it was more of a realistically
close marketplace proximity to what the
customers might encounter?

A. I don't know if you could infer
that from that answer or not.

Q. Do you believe that your
survey provided a realistically close
marketplace -- realistically close
situation to the marketplace?

A. Not in the sense that I
literally think people are going to
encounter both parties within a couple of
minutes of each other.

But, vyes, I think it's a
replication of a marketplace scenario in
the sense that that term is used in the
context of Squirt surveys, which, for
instance, if you read McCarthy, refers to
this type of survey as measuring exposure
to one brand, follow it by subsequent

exposure to the other brand in the
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marketplace.

And whether that occurs in very
close proximity, such as people Googling or
searching for a car rental service and
coming across both options very near each
other, or whether that occurs because
somebody rents a car from Economy
Rent-A-Car, and then months later they go
and search for a way to rent a car and they
come across Economy Car Rentals and they
think that's the same company they dealt
with previously, those are both realistic
marketplace scenarios, where the gap in
time between encountering them could be
very short or it could be longer, but
either way that's what the survey is
simulating.

Q. Would you agree that a proper
definition of the universe of a confusion
survey is essential to its wvalidity?

A. That's a pretty absolute
statement.

I would agree that a reasonably

good definition of the universe is
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important, and to the extent that any
perceived imperfections in it undermine the
survey, you know, that's something that has
to be considered on a spectrum as to
whether it affects the weight of it a
little bit or a lot, or it's so bad that it
undermines the validity.

Q. Now, as a math major, you're
familiar with the concept of a Venn
diagram; correct?

A. Yes.

Q. Can you explain what a Venn
diagram is?

A. Tt's something that would be
used to demonstrate whether there's overlap
in some categories.

Q. Okay.

Let me give you a hypothetical:

Category A are the actual
potential customers of one trademark owner.

Category B are the actual
potential customers of another trademark
owner.

Would you agree that if there's
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no overlap, there can't be a likelihood of

confusion?
A. No.
Q. Why not?
A. Because that's false.
Q. Why is it false?
A. Well, let me give you an

example. Let's say that there's a whole
group of people who do not drink soda at
all, and some other company uses the name
Coke or Coca-Cola on an unrelated product.
There could be no overlap between the
customers of the soda company and the
customers of the other company, but there
still could be a likelihood of confusion,
because people who encounter the other
company are aware of Coca-Cola and they
could be still be confused.

Q. Well, let's assume a non-famous
trademark and related goods.

Would that change your answer?

A. Well, if they're related goods,

it seems all the more reason that people

might be aware of one of them, or at least
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have the opportunity to be exposed to one
of them, so, no, it doesn't change my
answer that -- you're asking categorically
is it impossible for there to be confusion
in groups that you're calling
nonoverlapping, and the answer is no.

Q. Would you agree that a smaller
sample size produces higher error rates in
the survey analysis?

A. Yes.

Q. So hypothetically a universe of

one person would provide a meaningless

result?
A. Generally, ves.
0. And conversely, a universe of a

thousand people would provide a more
reliable result?

A. More than one, ves.

Q. Would you agree that the proper
universe in a confusion survey consists of
the potential purchasers of the junior
user's services?

A. In a forward confusion survey,

yes.
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0. And what you have done here is a

forward confusion survey?

A. Yes.

Q. Would you agree that it would be
improper to select a universe that was
skewed toward potential purchasers of the
senior user's services?

A. I do have to say one thing to
correct my previous answer:

The one other thing that needs
to be taken into account in what you said,
we are talking here about a petition to
cancel a registration, so the use of the
junior user's mark is not the only thing
that's at issue. It's also the
registration.

So what 1s stated in the
registration that they have a trademark for
needs to also be part of the analysis that
you asked me about before, not just what
you're saying is their use.

I just needed to clarify that
previous answer.

MO MR. REIDL: I would like to
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strike that as nonresponsive.

Could you please re-read my
qguestion.

(The following testimony was
read back:

"Question: Would you agree that
it would be improper to select a universe
that was skewed toward potential purchasers
of the senior user services?")

A. I can answer that.

I was just adding something to
clarify and correct my previous answer,
which I realized I had omitted something
important from.

The answer to this question is,
it depends what you mean by that.

0. In this case your client is
claiming that they have rights that are
senior to my client; correct?

A. Yes.

0. So in this case, it would be
improper to select a universe that was
skewed toward potential purchasers of the

petitioner's services; correct?
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A. I don't know. It depends what
you mean by that.
Q. In this case your client is the

petitioner; correct?

A. Yes.

Q. And your client is asserting
that they have rights that are senior to my
client; correct?

A. I assume they are.

0. Well, Mr. Poret, you stated in
your report that you read the amended

petition for cancellation; correct?

A. Yes.

Q. And that was accurate?

A. That I read it?

Q. Yes.

A. Yes.

Q. And, in fact, in the petition

for cancellation, that is what your client
is asserting, mainly that they have rights
that are senior to my client?

A. I don't have a fresh
recollection of that document, but, vyes,

I'm assuming they must be asserting that
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here.

Q. Thank you.

So in this case, the petitioner
is the party who is claiming that they have
rights senior to my client, who is the
registrant; right?

A. Yes.

Q. Now, in this case, it would be
improper to select a universe that was
skewed toward the petitioner. Would you
agree with that?

A. Again, I don't know what you
mean "a universe that was skewed toward the
petitioner."

Q. Would it be improper in this
case to select a universe that focused on

the potential and actual customers of the

petitioner?
A. It might or it might not be.
Q. But that's exactly what you did

here, isn't it?
A. No.
Q. You selected the Los Angeles

DMA; correct?
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A. Yes.

0. You didn't use New York; right?

A. Right.

Q. You didn't use San Francisco;
right?

A. Right.

Q. You didn't use Minneapolis;
correct?

A. Correct.

Q. In fact, you excluded people

from all of those locations who rented cars
in the Los Angeles area because they had
flown into the area; correct?

A. No.

Q. Mr. Poret, if I'm here in New
York and I fly to LAX and I rent a car at
that airport and I don't live in the Los
Angeles area, how in the world would I be a
respondent to your survey when you
instructed people to exclude Zip codes that
were not in the Los Angeles DMA?

A. I didn't say you would be.

Q. So, again, I'm going to re-ask

my question.
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My question is that people in
New York, people in Minneapolis, people in
San Francisco, all of whom might be
potential purchasers of my client's
services, were excluded from this survey
because their Zip codes were not in the Los
Angeles area; right?

A. Not exactly. Those people
weren't invited to take the survey, so --
they were outside of the definition of the
survey universe.

Q. Right. They were not in the

universe; right?

A. Yes.

Q. Your survey was taken in 2013;
correct?

A. Yes.

Q. And that doesn't tell you

anything at all about what might have
existed in the year 2000; right?
A. That's an interesting question.
I think with this type of
survey, I don't know that the result of it

is really all that tied to time.
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It's showing both parties'
logos, and it's showing a tendency to -- a
high tendency to believe those logos are
from the same companies or affiliated
companies, so I don't know that that's

really that much of a time-related concept.

Q. But you don't have an opinion on
that?

A. I have an opinion that it
shows -- the survey shows that these marks
are confusingly similar. I don't think

that's really that much of a time-related
conclusion.

Q. Can you show me where that is in
your report?

A. Well, the conclusion on page 20
says: "Based on the survey results, it is
my opinion that there's a heightened
likelihood that the source of the services
rendered under the mark 'Economy Car
Rentals and Design' will be confused with
those services being rendered under the
mark 'Economy Rent-A-Car.'"

Q. So it's your opinion that this
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would apply in 1942, 1938, 2009, 20507?
It's all the same? It's not temporally
grounded? That's your opinion?

A. I wouldn't go quite as far as
you just stated it.

Q. Do you know whether either party
was using the logos that you showed them in

your survey in 2005°7?

A. I don't know.
0. How about 20077?
A. I don't know.
Q. 20087

A. I don't know.
Q. 20097

A. I don't know.
Q. 20107

A. I don't know.

Q. Is it your opinion that wouldn't
change the results, because people can read
the word "Economy" and think that they're

the same company? Is that what you're

saying?
A. No.
Q. Well, why doesn't the logo
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matter?
A. I don't know what you mean by
"why doesn't the logo matter."
(A recess was taken.)
BY MR. REIDL:
Q. I'd like you to turn to page 6

of Exhibit 3, which is Bates numbered 182.

A. Okay.

Q. Do you have that in front of
you?

A. Yes.

0. Now, in your testimony, you

mentioned that there were certain
distractor questions in your survey
qguestionnaire.

Do you remember that?

A. Yes.

Q. And these two questions here on
this page were the distractor questions
that you referred to; correct?

A. Yes, and a possible third
question on the next page.

Q. Fair enough.

How long do you think it took a
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respondent to go through those three

questions?
A. Probably about 30 to 60 seconds.
Q. Did you take this survey
yourself?
A. Yes.
Q. How long did it take you to go

through those three questions?

A. I'm not sure, but I'm not a
survey respondent.

0. And 30 to 60 questions is, in

your view, a distraction?

A. That's not quite the right way
to put it.
0. Well, you referred to them as

distractor questions; correct?

A. Yes.

Q. So why is it wrong to ask
whether or not that was a distraction?

A. I didn't say it's wrong to ask,
but you said does 30 to 60 seconds make it
a distractor question, and you're inserting
the element of time into it, which is not

what I've said makes it a distractor
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qguestion.

They are distractor questions
because they are some questions that focus
the respondents on thinking about certain
aspects of travel.

The amount of time that they
spend on it is not what makes them
distractor questions or not.

Q. Thank you.

Now, in a Squirt survey, you ask
three questions: Same company, different
company, no opinion; right?

A. That's not three questions.
That's three options built into a question,
and that's -- I'm not going to say that's
what every Squirt survey is, but here, that
summarizes the choices that were a part of
the first question.

Q. Right. You gave the respondent
three options: Same company, different
company, no opinion?

A. Yes.

Q. Now, in a random sample, isn't

it true that just guesswork would give you
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33-1/3 of the same company, 33-1/3 to no
opinion, 33-1/3 to different company?

A. Do you mean if people were just
picking answers at random?

Q. Yes.

A. Yes, that's true. But that
would happen in the control group as well,
so you would have a zero percent net
confusion rate.

Q. Now, you're a lawyer by
training; right?

A. The facts are that I have a JD
and I practiced law at one point.

I haven't practiced law since
2003, I suppose, so that's the information.

Q. And your undergraduate degree
and your grad degree are in mathematics?

A. Yes.

0. You don't have an M.A. in
consumer research?

A. No.

Q. You don't have a Ph.D. in
consumer research?

A. No.
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Q. Have you ever taken any

graduate-level courses in consumer

research?
A. No.
Q. In fact, the only coursework you

did was in connection with the psychology
courses you took as an undergraduate;
right?

A. The only courses that addressed
consumer research directly, you are
correct.

Q. Now, you've testified that
you've done over 600 surveys.

That was your testimony?

A. Yes.

Q. How many of those were done for
or related to litigation?

A. I don't have a way to track that
directly.

I would say somewhere in the
vicinity of 250.

Q. Now, the mere fact that you've

done a lot of surveys doesn't make you

infallible; right?
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A. Right.

Q. Now, do you have any opinion on
whether the licensee of the petitioner that
is located in Los Angeles DMA has any
common law trademark rights?

A. No, I have no opinion.

Q. And you would therefore have no
opinion on the geographic scope of whatever
common law rights it has, if it has?

A. Correct.

Q. Would you agree it's important
for an expert who has been retained to do a
confusion survey to understand the nature
of the services involved in the study?

A. It depends what you mean "the
nature of the services involved."

I would agree they need to
understand enough about it to define the
universe and design a proper survey.

In the context of a survey about
a trademark application or registration,
the description of the services in the
application or the registration itself

somewhat speaks for itself.
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Q. Did you give any consideration
in designing your survey to the conditions

under which people rent cars?

A. Yes.
0. And what was that?
A. Well, I considered that there

are a variety of ways that people can rent
cars, and a lot of those involve searching
for options online and doing it online.
Not in person.

And similarly with the other
options that were discussed in the survey,
so that was part of my consideration.

MR. REIDL: Would you read that
answer back.

(Requested portion of record
read.)

BY MR. REIDL:

Q. What other options were you
referring to?

A. Sorry, I meant that the fact
that there were also for instance hotel and
airline logos shown, and those are also

things that people commonly search for
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online.
Q. So you're saying that it was

important to you that people rent cars

online?
A. No. I said it's something I
considered.
Q. Did you consider anything else?
A. I'm not sure that I can say now

what I considered in late 2012 or the
beginning of 2013.

I don't know that I can recreate
my thought process for you, other than to
say that the key thing in the conduct of a
registration is what the registration says,
and the registration includes for car
rental services.

So -- and that's what's being
attacked, is a registration for car rental
services. So that pretty much speaks for
itself in a sense.

MO MR. LITTLEPAGE: I move to
strike that as nonresponsive.

Can you read the question back,

please.
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(Requested portion of record
read.)
A. So I was indicating to you that
a heavy part of what I considered is the
registration itself, which is that's what's
being attacked and the registration
includes car rental services.
So that's why I defined
"universe" as people who are interested in
car rentals, because that is your client's
area, as covered in the registration, and
that's why I designed the survey to be
simulating someone who is interested in car
rental services and comes across your
client's mark.
Q. I had been asking you about the
actual car rental experience, and what

things you considered in defining your

universe.

And your answer was the fact
that both -- that cars can be rented
online.

And my followup was, is there

anything else that you considered about the
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actual car rental experience that was
important to defining the universe.

A. Well, again, I never said that
the purchase online was important to
defining the universe.

I said that's something I
considered in the whole context of the
survey.

I suppose the answer is, sitting
here right now, at the end of 2014, I don't
remember exactly what I considered that
long ago.

Q. Okay.

Now, you testified that you have
rented a car?

A. Yes.

Q. Would you deem it important in
your car rental decision to know the
location, the physical location of the car
so that you could pick it up?

A. Yes.

Q. Do you believe that's an
important consideration in renting cars?

A. You're asking me a question
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that's outside my area of expertise.
Personally, I would want to know
where I'm picking up a car if I'm renting
it.

Q. So you did nothing to inform
yourself of those things that are important
to consumers in renting cars; is that
correct?

A. I don't know if that's correct.

Again, I don't remember
everything that I thought of or considered
at the time, but sitting here right now, I
don't see what's important to consumers in
renting cars determines what the proper
confusion survey is here.

Q. Mr. Poret, does your survey
stand for the proposition that a consumer
in Ventura County would mistakenly rent a
car from a car rental service located in

Van Nuys? Does it stand for that

proposition?
A. Was that a complete statement?
Q. Yes?
A. Can you say that again?
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(Requested portion of record
read.)

A. Not on that broad or general
level.

Q. Does your survey stand for the
proposition that potential consumers of my
client's cars are going to show up at
wherever location my client has its
physical cars, thinking that my client has
something to do with the petitioner in Van
Nuys? Is that what this survey stands for?

A. That isn't exactly how I'd put
it. That's related to what it is, but
that's not how I would phrase it.

I would say that what it stands
for is that somebody who comes across your
client's mark, whether it's at a physical
location or online or however they
encounter it, and they have previously been
aware of Economy Rent-A-Car, that there is
a substantial likelihood that they will
mistakenly believe that your client is the
same company or affiliated with the company

that they had previously encountered, which
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is Economy Rent-A-Car.

Q. So you are assuming that people
would be previously aware of your client's
car rental service?

A. No.

Q. How is that different from what
you just said?

A. Because what I said is if --
what I said is, if people have been exposed
to the Economy Rent-A-Car company, then
there is a likelihood of confusion -- there
is a likelihood they would be confused when
they subsequently come across your client's
company.

That is not an assumption that
everyone is going to have been exposed to
Economy Rent-A-Car.

MR. REIDL: 1I'd like you to mark
this as the next exhibit, please.

(Respondents' Exhibit 5
for identification, Multi-page document,
transcript of Hal Poret's testimony in
another TTAB proceeding.)

BY MR. REIDL:
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Q. Mr. Poret, do you recognize
this, Exhibit 57?

A. I don't think I've seen it, but
I can tell what it is.

Q. What is it?

A. It appears to be a transcript of
my deposition in another TTAB proceeding.

Q. Is it your practice when you get
deposition transcripts to review the
transcript to make sure that it's correct?

A. I do not believe I was ever sent
this, but I often am, but I have no memory
of being sent this.

Q. This is the condensed version of
the transcript.

Were you sent a full version of
the transcript?

A. I have no memory of that, but
it's possible.

Q. If you go to the back of that,
about halfway through this document, there
is Exhibit 2-1.

Do you see that?

A. Yes.

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

October 30, 2014
82

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS
HAL PORET
Q. And can you identify that,
please?
A. That is the expert report I

prepared in connection with that matter,
which was a rebuttal of the other party's
survey.

Q. And I'd like you to go to page

55 of 75 on that document, if you would,

please.
A. Okay.
Q. Do you see a signature there?
A. Yes.
Q. Is that your signature?
A. Yes.
Q. Now, I'd like you to go to page

58 and specifically call your attention to
paragraph number 7.
Do you see that?

A. Yes.

Q. And it was your contention that
the survey that was prepared by
Dr. Rappaport in that case was fatally
flawed; right?

A. Yes.
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Q. And in this case Dr. Rappaport
was representing the party with the senior

rights and you were representing the

applicant.
A. Yes.
0. Now, in your first criticism of

that report, you stated that: The universe
consisted of those who had contacted the
opposer, "rather than the proper universe,

prospective users of the applicant's

services."
Do you see that?

A. Yes.

Q. And you wrote that?

A. Yes.

Q. And that is an accurate
statement?

A. Yes.

0. In fact, the TTAB relied on that

statement in their opinion in the case;
correct?

A. I actually didn't know that, but
that's good to hear.

Q. And in C, you said that the

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

84

HAL PORET
survey was fatally flawed because: "The
survey did nothing to account for the fact
that real prospective customers would be
going through an expensive process
involving a great deal of attention and
would not be making a decision merely based

on hearing a name read to them."

A. Yes.

Q. You wrote that?

A. Yes.

0. That's accurate; right?

A. Yes.

Q. And in the car rental situation,

the consumers would be making a decision as
to where to pick up the car; correct?

A. Presumably.

0. Your survey does not ask the
respondents to think about renting a car,
does it?

A. I don't know that that's quite
accurate. It's posing them with questions
about a car rental service after they've
been asked screening questions in which

they've indicated that they are car rental
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purchasers, so I don't think that's quite
accurate the way you put that.

Q. Your survey does not put them in
the mind frame of someone who is an actual
or potential car rental customer, does it?

A. I disagree with that.

Q. Well, what do you do in your
survey that puts them into that mindset?

A. That they've been asked all of
these questions about travel services,
including car rental services. They've
been asked a question where they've either
said they've rented a car in the past
12 months or they're likely to rent a car
in the coming 12 months.

And then they go through -- the
entire survey is focused on the process
of -- it's focused on travel-related
services where there are multiple times

that it referred to car rental services

so -- I'm taking a look.
Q. Please take your time.
A. And they're instructed: "Please

imagine that you're planning a trip. We're
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going to show you some logos for a number
of different companies that provide a
variety of services related to travel or
transportation."

So they are put in the mindset
of somebody who is thinking about planning
a trip. And when they see the logo for
Economy Rent-A-Car, they're told:

"Please take a look at this logo
for a car rental service."

And then they're asked a bunch
of questions about travel. And then they
are told:

"Again, we're going to ask you
some questions about some logos for
companies that provide services related to
travel or transportation."

And they're asked about a car
rental company.

So all of this is putting them
in the mindset of a consumer who is
planning some kind of travel with
transportation. It's just a slightly

broader context than only car rentals
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because it includes some other
travel-related ideas as well.

Q. But it does not specifically ask
them to think about renting a car?

A. It doesn't use those words, but
it puts them in the mindset of somebody who
is interested in renting a car.

0. Now, I'd like to call your

attention to page 49 of 75 on this Exhibit

Number 5.
A. Okay.
Q. I'd like you to read the

questions and answers, starting on page 58,
line 9; and going to page 59, line 2.

Could you read that for us,

please.
A. Did you say 58, line 9°?
Q. Yes, that begins with:
"Question: Okay."
A. "Question: Okay. Now your
sub-paragraph C, you say: '"The survey did

nothing to account for the fact that real
prospective consumers would be going

through an expensive process involving a
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great deal of attention and would not be
making a decision merely based on hearing a
name read to them.

"Do you see that?

"Answer: Yes.

"Question: What did you mean by
that?

"Answer: I mean, obviously, a
survey is seeking to simulate what somebody
would be going through in the real world,
and dental implants are not just a pull
something off the shelf and go pay for it
thing.

"Tt's something that's going to
involve a lot of money and some
investigation, and possibly trying to get
insurance coverage. It's a major
investment and process.

"So somebody would not be making
a decision about choosing a dental implant
center just on the level of hearing a name
read."

Q. And the answers there were given

by you under oath?
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A. Yes.
Q. And they were accurate?
A. Yes.
Q. Now, I'd like to call your

attention to page 68 of 75 in Exhibit

Number 5.

A. Okay.

Q. Do you have that in front of
you?

A. Yes.

0. Now, this is from your expert

report in the Clearchoice case; correct?
A. Yes.
Q. Now, the caption, Roman IV says:

"The survey universe was

improper."
Do you see that?
A. Yes.
Q. And, in fact, you have a number

of criticisms with the universe that was
used in Dr. Rappaport's survey; correct?
A. Yes.
Q. I'd like to call your attention

to the paragraph on that page that begins
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"It is accepted."
Do you see that?

A. Yes.

Q. Would you read that first
sentence, please.

A. "It is accepted that the
appropriate universe for a likelihood of
confusion survey consists of prospective
users of the services offered in connection
with the applicant's mark."

Q. Thank you.

Was that an accurate statement?

A. Yes.

Q. Is that an accurate statement?
A. Yes.

Q. Now, I'd like to call your

attention to the next page, which is 69

of 75.

A. Okay.

Q. The second full paragraph that
begins with: "The problem with the survey
universe."

Do you see that?

A. Yes.
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Q. Would you read that paragraph,
please.
A. "The problem with the survey

universe is compounded by the fact that the
RL survey exclusively targeted prospective
users of the opposer's services, contrary
to the accepted standard that the
applicant's prospective user should be
surveyed.

"The survey was limited to those
who had contacted opposer, and was
conducted only in locations where opposer
has dental implant centers.

"All other prospective users of
the applicant's services and all residents
of all the other parts of the country were

improperly excluded from this survey."

0. You wrote that?

A. Yes.

0. That was accurate?

A. In the context of that survey,

which was a totally different kind of
survey, 1t was.

0. And in the universe in this
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survey, you limited it only to the location

where your client has a car rental service;

correct?
MR. LITTLEPAGE: I'll object.
That's misstating his prior
testimony.
A. I'm not sure that's how I would
put it.

I would say the universe was
defined based on your client's respective
customers, but limited to the area where
there is overlap.

In other words, where what the
survey was simulating would actually occur.
Q. "Overlap" meaning where your
client has its physical location; correct?

A. What I mean is, they're alleging
rights where they use their mark and they
are alleging confusion will occur in that
area.

So I am defining the universe
based on the correct standard, which is
your client's prospective customers.

But I'm testing for confusion
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among your client's prospective customers
within the geographic area that is
relevant.

Q. Well, earlier you testified that
there was -- that you looked -- people
going online to rent cars.

Do you recall that testimony?

A. I recall that I said that I
considered the fact people rent cars
online.

Q. Sure.

And I can do that from San
Francisco; right?

A. Yes.

Q. I could rent a car in Los
Angeles; right?

A. Yes.

Q. You could do that in New York;
rent a car in Los Angeles; right?

A. Yes.

Q. But those people weren't part of
the survey, were they?

A. If by "those people" you mean

people who don't live in Los Angeles, then
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that's correct.

0. Right.

And you chose Los Angeles
because that's where your client has its
car rental lot; right?

A. I chose that area because that's
the key area that they're alleging
confusion would occur within, based on the
fact that that's where they -- their name
would be most likely to be known.

And since the survey is
simulating a scenario where people
encounter their name, and then subsequently
encounter your client's name, that is the
key area within which what they're alleging
could happen.

So we're sort of confusing the
idea of a relevant geographic area with an
idea of what the proper definition of a
universe is, and the definition of the
universe was based on your client's
prospective customers. It's just focusing
on the geographic area in which your

client's prospective customers would be

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

95

HAL PORET
most likely to be in a situation the survey
was simulating.

Q. But you don't know how widely
known your client is, do you?

A. No.

Do you know whether your client
rents cars online?

A. I'm not sure.

Q. So you really don't know whether
it's even possible that potential customers
of my client would either know about your
client or see them be confused in renting
cars online, do you?

A. I don't know how any of that is
within the scope of my doing a survey.

I'm not commenting on my own
about whether people are going to be
confused or not. I'm just commenting on

the result of a survey.

Q. The answer is no; correct?
A. The answer is, do I personally
know -- I'm sorry, I guess I'm not sure

what the question is.

MR. REIDL: Would you read the
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question back.

(The following testimony was
read back: "Question: So you really don't
know whether it's even possible that
potential customers of my client would
either know about your client or see them
be confused in renting cars online, do
you?")

A. So you said too many things in
that one question to have it be one answer,
but one part of it is, do I know if it's
possible for your client's customers to
have come across the Economy Rent-A-Car,
and, vyes, I do know that it's possible,
because they exist, and it is possible for
somebody in that area to have previously
encountered them.

Q. Did you do anything to inform
yourself as to the geographic scope of the
services offered by your client?

A. I know that that was discussed
at the time, but, again, I don't remember
exactly what we discussed and what I

learned about that at the time.
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Q. So do you have any views on the
geographic scope of the services offered by
your client?

A. I don't remember sitting here
right now what that scope would be.

Q. Do you know whether your client
rents cars to people in Inyo County?

A. Do you mean whether they

actually have customers in that county?

Q. Yes.
A. I don't know.
Q. How about Malibu? Do they rent

cars to people in Malibu?

A. I think they rent cars to
whoever comes to them who wants to rent a
car, but do I know where their actual
customers are? I don't know.

Q. And they are located in Van
Nuys; right?

A. I don't know.

MR. REIDL: Let's mark this.
(Respondents' Exhibit 6
for identification, Three-page document,

copy of ads.)

/é ESQUIRE 800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

98

HAL PORET
A. This certainly mentions a Van
Nuys location.
Q. And, in fact, this was the ad

that you reviewed, that you referenced on

page 214 of your report as item number 2;

correct?
A. I don't remember.
Q. Would you please turn to page

214 of your report, which is Exhibit

Number 3.
A. Okay.
Q. Item number 2, you reference a

1997 Yellow Pages ad, which you say was for
the Los Angeles area, showing advertisement
of the word mark, "Economy Rent-A-Car
California."
Do you see that?
A. Yes.
And this is the ad, isn't it?
A. Again, I don't remember.
I don't have any reason to doubt
it, but I'm not sure why there has been so
much delay, but it's been a long time, and

I've done a huge number of surveys since
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then, so I can't remember details like this
at this point.

Q. Did you do anything to refresh
your recollection on your report prior to
your testimony today?

A. Yes. I reviewed the report and
the survey, the data.

Q. Do you know whether your survey

has any respondents from Van Nuys,

California?

A. I don't know.

Q. What if I told you there were
none?

MR. LITTLEPAGE: Is that a

qguestion?
Q. Hypothetically assume there are
none.
Would that affect your opinion?
A. No.
Q. Why not?
A. Because the survey is

establishing something that it doesn't
really matter where the person lives for

the -- to understand the concept of what
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the survey is showing.

Your client has a registration
for a mark, and the Trademark Office's job
is to decide, is that mark confusingly
similar in car rental services to another
mark that somebody else has rights in, and
whether the person lives in Van Nuys or
another town doesn't change the fact when
they see the Economy Car Rentals and Design
mark they mistakenly believe that that's
the same company or affiliated with Economy
Rent-A-Car.

Q. In the real world, is it
important to the decision to rent a car to
know the physical location of the car so

that you can pick it up?

A. I would imagine it 1is.

Q. Is it important to you?

A. It would be.

Q. So if someone wanted to rent a

car from my client, whether they found them
online or otherwise, they would want to
know where the car can be picked up; right?

A. I would assume they would want
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to know that.
Q. Well, you would want to know
that?
A. Yes, I would.
Q. Similarly, if someone wanted to

rent a car from your client, they would
know, based on this ad, that they needed to
pick it up in Van Nuys?

A. I don't know if they would have
seen this ad, but presumably they're
ultimately going to find out where they
need to pick it up.

Q. Well, if they saw it online,
they would know where the car would be
picked up; right?

A. I don't know. I don't know what
your -- I don't have a picture in my head
of what you're saying they are looking at.

I agree with you. I don't think
that's an issue or has anything to do with
this survey. I think it's pretty clear
that where somebody is going to pick up a
car is something they're going to have to

find out.
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Tt has nothing to do with the
survey, but I agree with you that sounds
like common sense.

Q. You would agree that a consumer
who does not have knowledge of your
client's car rental services is unlikely to
be confused into thinking that my client's
services are the same services or related
services as those of your client?

A. That's more than unlikely. It's
impossible. You can't be confused with
something that you aren't aware of.

Q. Now, in your report, there were
a number of people who did not respond to
the probe question.

Do you recall that?

A. You're not even being clear what
question you're talking about, so I don't
know.

Q. Okay. Let's go to page 18 of
your report. It's Exhibit Number 3,
document number 194.

A. Okay.

Q. In that second paragraph -- you
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referred to this in your previous
testimony -- and you said, "58 of the 200

mentioned the word 'Economy' as their

reason."
Do you see that?
A. Yes.
Q. Now, in fact, there were a

number of responses where there was no

response?
A. No, that's not true.
Q. So it's your testimony that

every single respondent said something?

A. They might have said "I don't
know, " but they gave an answer. You're
saying they didn't respond. That's not
accurate.

Q. So you are only the counting the

ones that gave "Economy" as the reason?

A. It has nothing to do with
counting. I'm just reporting a fact of the
data.

Q. The only respondents that you

included in this statement that we're

referring to are those that used the word
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"Economy" in the verbatim; correct?

A. I'm trying to understand -- your
question is the only people I included in a
statement about how many people mentioned
the word "Economy" are the people who
mentioned the word "Economy"?

Q. That's my question.

A. Yes, the only people I counted
in discussing who used the word "Economy"
were the people who used the word
"Economy. "

Q. Thank you.

Now, let me ask you this:

Assuming that the TTAB decides
that your client does not have priority
over mine, would your survey stand for the
proposition that there is a likelihood of
confusion between your client's trademark
and mine?

A. What it stands for has nothing
to do with what the Trademark Office
decides and who has priority.

It shows that there's a

likelihood of confusion between the two
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marks. That other part of it is a legal
question.

Q. So whichever party has priority,
your survey would support a finding of
likelihood of confusion?

A. I don't know. That sounds like
a legal question.

This survey is showing that the
two marks are confusingly similar in the
context of rental car services.

Q. And from your standpoint, you
don't care which party has priority?

A. That's not my -- that is a
question that is not for me to answer.

Q. The answer to that question is
not relevant to your survey results?

A. Right.

MR. REIDL: Can we go off the
record.

(A recess was taken.)

BY MR. REIDL:

Q. What did you and Mr. Littlepage

discuss during the break?

A. Whether there's anything that I
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should clarify through any additional

questions.

Q. So you discussed the redirect
examination?

A. Well -- or we discussed if there

is anything that should be discussed on

redirect.
Q. Any specific topics?
A. Basically discussed whether I

sufficiently explained in my answer that
the universe was properly defined based on
your client's potential customer bases, and
that the limitation of this area versus the
Los Angeles area is a different issue, and
does not mean it was based on the senior
user's customer base.

Q. And Mr. Littlepage told you
that?

A. No. I -- he asked me, is there
anything I think I should clarify, and I
said the only thing that comes to mind is
that there's been a lot of time spent on
this, and I think that you are confusing

the concept of the definition of the right
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universe in terms of the senior versus the
junior user with the idea that a geographic
scope of a survey would be limited to where
the confusion would occur among the junior
user's customers.

So I said that, but I said I do
think I explained that pretty well in my
other answers.

Q. Thank you.
I'd like to call your attention

to Exhibit 3, Appendix C, Bates number 214.

A. Okay.

Q. Do you have that in front of
you?

A. 2147 Yes.

Q. And these are the seven things

that you reviewed in connection with
designing the survey and preparing the
report; correct?

A. Yes.

Q. Were these given to you by
Mr. Littlepage or did you request them?

A. I don't remember.

Q. Referring to number 1, Internet
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results of a Google search, what did that
tell you?
A. I'm not sure exactly without
looking at it right now.

My vague memory 1is that it might
have told me that both parties come up in
the results of the same Google searches,
but I'm not certain about that.

Q. By "both parties," are you
referring to the company, the licensee and

Van Nuys, or the petitioner itself?

A. I'm not referring to either in
particular.

Q. Did you make a screen-shot of
that?

A. I don't know. I don't know if

that's something that I saw myself or if
that was something that was sent to me.

Q. But in any event, you don't
recall what that showed you?

A. No. Not right now.

0. Now, number 3 talks about
samples of websites regarding the marks at

issue.

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014

109

HAL PORET
Do you see that?
Yes.
What did that tell you?

I don't remember.

o P 0 P

Did you make a screenshot of
those websites?

A. I didn't. Since that date is I
think before I was even contacted, I assume
those must be screen captures that were

sent to me.

Q. But you don't know? You don't
recall?
A. I don't recall, but I'm pretty

sure those would not have been live results
that I saw myself. They must have been
previously captured.

0. Now, were those websites of my
client and the company in Van Nuys, or
websites of the petitioner? What websites
did you look at?

A. I don't remember.

Q. Number 4, samples of signage.

What signage?

A. I don't know how to describe it.
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I was sent images of them. I don't know
how to describe them to you.

Q. Did you do any independent
research on the parties, the company in Van
Nuys, or the car rental business generally,
prior to designing your survey?

A. I looked at the online Trademark
Office materials to see the registration,
which was the key thing to define -- to how
to understand what the right universe would
be and the mark to test.

Q. In fact, that was number 7 on
page 214; correct?

A. Yes.

Q. So other than these seven items
here, did you do anything else to inform
yourself on the parties and on the rental
car business generally?

A. I don't think anything in
addition to these items, unless you count
that I've done a lot of other -- well,
maybe a lot is not the right word -- but a
number of other surveys about car rental

services, so this isn't my first time ever
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having experience with market research
among car rentals.

Q. Did you use the same test in
those surveys?

A. I didn't say the other surveys
were likelihood of confusion surveys. I'm
trying to think if there were any.

I don't know. I'd have to think
through what other surveys I've done, but
I've done a number of other surveys
relating to car rental services for car
rental companies, so this isn't the first
time that I've had experience doing market
research among car rentals or learning
about car rentals.

Q. Have you done any surveys for
petitioner other than this one?

A. No.

Q. Did you request any
interrogatory responses or document request
responses or requests for admission
responses to inform yourself on the parties
in the case?

A. I don't recall.
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Q. If you had received those, you
would have listed them; correct?

A. Yes.

Q. So is it correct for me to
assume that you didn't receive those?

A. Yes.

Q. Did you ask for any materials
from Mr. Littlepage that he declined to
provide you?

A. Nothing that I can think of.

0. How did you decide to review
only these seven documents?

You've explained number 7, but
what about the others?

A. Well, that's two different
qguestions.

The first one is, why did I only
review this set of documents, and the
answer to that is pretty simple.

That unlike a survey for court,
a survey that is saying that -- that is
going to whether a trademark registration
should be cancelled is typically not based

on all of these details about real world
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uses or the locations of stores or this and
that, that we've been talking about.

It's based on what's in the
application, because, as I understand it,
the Trademark Office's job is to decide
whether this mark, in connection with the
services that are in the registration,
would cause a likelihood of confusion.

So there is not a lot that needs
to be reviewed in the context of doing a
survey relating to a registration. The
registration is clear. It is for the mark,
and it shows what the mark is for, and one
of the categories is car rental services.

So that all speaks for itself,
and that tells you what the proper universe
is and what the mark is.

So there's no -- that's the
answer to why there's not a ton of research
that needs to be done to learn every detail
about the marketplace, because a
registration does not limit somebody to
some particular store location or how they

market themselves.
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It gives them rights in this
category, and that's the Trademark Office's
standard for surveys.

Q. Now, Exhibit Number 35, that was
testimony that you gave in a Trademark
Office proceeding, isn't it?

A. Yes, but about a survey that did
not comply with what surveys are supposed
to do in Trademark Office proceedings, so I
was forced to be commenting on a survey
that was completely unheard of and
unprecedented, as far as I know.

And the commentary on that
survey has no relevance to a survey that
was -- that survey was so bizarre and out
of line with what surveys are supposed to
be for the Trademark Office that it's a
unique instance.

0. So when you criticized
Dr. Rappaport because the survey did
nothing to account for the real world
prospective customers and their
decision-making process, that was not a

necessary criticism; right?
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A. No. That's not right.

It's that, that wouldn't
normally be a criticism of a survey had the
survey been based on the registration or
the application, and done the way surveys
are typically done.

But since he did a very unusual
survey that really does not at all fit
within the way things are typically done
for the Trademark Office, the survey had to
be addressed for what it was, which is an
aberration. And I had no choice but to
comment on the survey that he did, not the
survey that he should have done.

Q. So now after your discussion
with Mr. Littlepage, it's your view that
the real world has absolutely nothing to do
with how you designed your survey?

A. Again, you're saying too many
things in one question for there to be one
answer to that.

One part of it is, it has
nothing to do with any discussion with

Mr. Littlepage. I don't know what the
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relevance of that is.

The answer to the other part of
it is no, that that's not accurate, that
I'm not saying that the real world has
nothing to do with it.

But I am saying that when you
have a registration, there's nothing in
that registration that limits your rights
to using the mark in a particular location
or in a particular way.

So you have a registration for a
mark in a category that's car rental
services. So a lot of the depth and detail
you've been wanting to go into about all
these details about exactly how the parties
market their services is overly focused and
overly narrow in the context of the
Trademark Office's need to make a decision
about whether that mark in that category is
likely to cause confusion.

Q. But you would agree that a
registered mark does confer rights over the
entire United States?

A. Yes, that's my understanding.
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Q. Just a couple more questions:

It's fair to say that you did
not consider or do any research on how
customers actually rent cars; is that
correct?

A. I didn't in the context of this
instance, but as I said, I've done a number
of other market research projects that
involved exactly that, so I have had a
decent amount of experience in learning
about that in other projects.

Q. Doesg your experience inform you
on what is important to consumers in the
car rental decision?

A. I do think I once did a market
research project that had a lot to do with
that. But, again, I don't consider that
particularly relevant to the issue of
whether somebody is going to be confused by
a mark.

Q. But you didn't inform yourself
on what is important to consumers in making
the car rental decision; correct?

A. I agree with you, I did not go

AESQUIRE

800.211.DEPO (3376)

soLuTioNSs EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014
118

HAL PORET
back and refresh myself as to particular
details about the various factors that are
the most important in the car rental
decision.
Q. Do you know what percentage of

car rentals occur at airports?

A. No.

Q. Hotels?

A. No.

Q. Do you know how far people are

willing to drive to rent a car?

A. No.
Q. I'd like to call your attention
to -- back to Exhibit 3 -- page 1 of your

report, which is Bates number 177.

And in the fourth paragraph,
which is the last paragraph on the page,
you refer to: "The use of Economy
Rent-A-Car by Economy's licensees and
affiliates in the Los Angeles area."

Do you see that?

A. Yes.
Why did you use the plural?

A. Again, I don't know that I can
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remember what I was thinking in March of
2013, or what I was told in December of
2012, but I assume that in discussing the
matter with Mr. Littlepage I was informed
there are -- that there is more than one
location -- more than one affiliate or
licensee that uses Economy Rent-A-Car.

Q. But you don't know that for a
fact?

A. I don't know it for a fact.

MR. REIDL: I have no further
questions at this time.

I move to preclude the testimony
of Mr. Poret, as he is not qualified to do
the survey, and the survey is otherwise
flawed.

I also move to exclude Exhibit
E, as well as the survey report from which
it is derived, because the data is not
produced in a form that is understandable
or meaningful either to counsel or the
Board, and the electronic form is not
admissible with the Board.

Thank you.
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HAL PORET
MR. LITTLEPAGE: We'll stipulate
that he can read and sign in the presence
of any notary?
MR. REIDL: Sure.

(Time noted: 12:04 p.m.)

HAL PORET

Subscribed and sworn to before me
this day of , 2014.

AESQUIRE

S OLUTI ONS

800.211.DEPO (3376)
EsquireSolutions.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HAL PORET
ECONOMY VS. KOKOLOGIANNIS AND SONS

October 30, 2014
121

CERTIFICATE

I, Linda J. Greenstein, Professional
Shorthand Reporter and Notary Public in and
for the State of New York, do hereby
certify that prior to the commencement of
the examination, HAL PORET, was duly sworn
by me to testify the truth, the whole truth
and nothing but the truth.

I DO FURTHER CERTIFY that the
foregoing is a true and accurate transcript
of the testimony as taken stenographically
by and before me at the time, place and on
the date hereinbefore set forth.

I DO FURTHER CERTIFY that I am
neither a relative nor employee nor
attorney nor counsel of any of the parties
to this action, and that I am neither a
relative nor employee of such attorney or
counsel, and that I am not financially
interested in the action.

IN WITNESS WHEREOF, I have
hereunto set my hand this 21st day of

November 2014. et

Linda J. Greenstein
My commission expires: May 17, 2015
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INDEX

WITNESS EXAMINED BY

HAL PORET Mr. Littlepage
Mr. Reidl
INFORMATION REQUESTS

DIRECTIONS:
RULINGS:

TO BE FURNISHED:
REQUESTS:

MOTIONS: 60, 75

EXHIBTITS

Petitioner's Exhibit 1 for
identification, Three-page
document entitled, "Petitioner's
Amended Notice of Testimony
Deposition Re: Hal Poret."

Petitioner's Exhibit 1 offered
into evidence on PAGE 34 LINE
19-21

Petitioner's Exhibit 2 for
identification, Multi-page
document entitled, "Appendix A -
Curriculum Vitae of Study's
Author," production numbers
P-000197 through 204.

Petitioner's Exhibit 2 offered
into evidence on PAGE 34 LINE
19-21

Petitioner's Exhibit 3 for
identification, Multi-page
document, Expert Report of Hal
Poret, production numbers
P-000175 through 323.

Petitioner's Exhibit 3 offered
into evidence on PAGE 34 LINE
19-21

PAGE

16
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Respondents' Exhibit 4 for 41
identification, One-page

document, color map of counties

in Los Angeles DMA.

Respondents' Exhibit 5 for 80
identification, Multi-page

document, transcript of Hal

Poret's testimony in another TTAB
proceeding.

Respondents' Exhibit 6 for 97
identification, Three-page

document, copy of ads.
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DEPOSITION ERRATA SHEET

Our Assignment No.: 219391
Case Caption: Economy v. Kokologiannis, et

al.

DECLARATION UNDER PENALTY OF PERJURY

I declare under penalty of
perjury that I have read the entire
transcript of my Deposition taken in the
captioned matter or the same has been read
to me, and the same is true and accurate,
save and except for changes and/or
corrections, if any, as indicated by me on
the DEPOSITION ERRATA SHEET hereof, with
the understanding that I offer these

changes as if still under oath.

HAL PORET
Subscribed and sworn to on the day of
, 20 before me.

Notary Public,
in and for the State of
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DEPOSITION ERRATA SHEET

Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
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DEPOSITION ERRATA SHEET

Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
Page No. Line No. Change to:
Reason for change:
SIGNATURE : DATE:
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ECONOMY VS. KOKOLOGIANNIS AND SONS
HAI, PORET

MR. LITTLEPAGE: We'll stipulate
that he can read and sign in the presence
of any notary?

MR. REIDL: Sure.

(Time nOtEdY‘{E::z.iji%iglh

"HAL, PORET

Subscribed and sworn to before me
this l}j,“‘k day of NeJ, , 2014.

{6, ; |
Commission Expires ﬁs;h 30, Qo e f
NN,
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DEPOSITION ERRAT HEET

Qur Assignment No.: 219391
Case Caption: Economy v. Kokologiannis, et

al.
DECLARATION UNDER PENALTY OF PERJURY

I declare under penalty of
perjury that I have read the entire
transcript of my Deposition taken in the
captioned matter or the same has been read
to me, and the same is true and accurate,
save and except for changes and/or
corrections, i1f any, as indicated by me on
the DEPOSITION ERRATA SHEET hereof, with

the understanding that I offer these

changes as if still under[ﬁj. ’ﬂm
d

HAL PORET
_ AU
Subscribed and sworn to on the “3 day of

O‘\')Q.“\NBQ{ 20 \  before me.

GRL DRA&

Notary Public,
in and for the State of
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ECONOMY VS. KOKOLOGIANNIS AND SONS
DEPOSITION ERRATA SHEET
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IN THE DNITED STATES PATENT AND TRADEMARK OFFICE
BEFCRE THE TRADEMARK TRIAL AMD APFEAL S0ARD

ZCONCHNY RENT-A-CAR, INC.
Petiticher,

v, Cancellation Nc, 92055558
ENMMANDUIL KOKOLOGIANNIS
ANE SONS, SOCIETE
ANONYME OF TRADE,
HOTELS AND TOURISM S.A.

Reglistration No, 3256567

Responcent.

i e I N R . Ny

PETITIONER'S ANENDED NOTICE OF TESTIMONY DEPOSITICM RE: HAL PORET

Please take nolice that parsuant to 37 C.F.R. §2.123, Petitioner Econormy Ren:-
A-Car, Inc., by its undersigned attorrey, will take in ccnnection with the above-ideriied
proceecing, the testimonial depesitlion of Mr. Hei Poret, by direct oral examination in
boln his individuz™ capacity, as well as in his capacily as Senior Vice Presigent of ORC

Internaonal, on Cctober 30, 2014, commencing at 8:30 a.m. at ORC Internaticnal, 315

Fark Avenue South, 14™ Floor, New York City, NY 1021C anc shail continug until
completed or adjourned by agreement of the paries.

The testimoriz’ defposition will be taken before an o'ficer authorized to administe~
oaths by the laws of the United States anc/or any othe- person authorizec undar Rule

28 of the Federal Rules cf Civil Precedure. Testimory wll be tz<en stenographically

8 PET EXHIBIT o,
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and transcribad, served on Respondenl and filed in the U.S. Trademark Trial and
Appeal Board, as required by Rule 37 C.F.R. §§2.11S(b} 2.123(c) and 2.125.
The Resgondent in the above-styled proceeding is invited to attend ard cross-

examing the witr.ess.

Respectfully submitted,

S
7 1
G0
Samuel D. Littlepage, Esquirg™
Melissa D. Alcantara, Esquire
DICKINSON WRIGHT FLLC
International Square Building
1878 Eye Stree:, N.W., Suite 1200
Weshingion, D.C. 20005-5420
Tel: {202) 457-0160Q
Fax: (2C2)659-155¢
Email: gittepage@cickinscwr gk com
Email: ~alcanlara@d-ck.~so~wrght com

Dale: Cctober 13. 2014

Counsel! for Petitioner
Economy Rent-A-Car, Inc.

OC 39172-33 226317v2




CERTIFICATE OF SERVICE

Tre undersigned hereby cerlifies that a true and correct cepy of the foregoirg
PETITIONER'S AMENDED NOTICE OF TESTIMONY DEPOSITION RE: HAL PORET
was served this 13th day of Cctober, 2014, upon Respordent’s counsel of record, vie
fax transmission and first ciass mail, postage prepaid, as identified below:

John Motteli
Sharon Gebat
Dz Virgi Partners LLC
Rathausgasse 1
Arbon, CH 9320
Switzerland
Fax: +41 71230 1001

/ /;’
il =
Tl S T
Samuel D. Litlepage, Esquirg-~
Counsel for Petitioner
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Education

1998

1995

Employment

2004 -

2003 - 2004

1998 - 2003

Hai L. Poret

(hal porera sreintzrnational.cony; 212-324-1018; 914-772-5087,

Harvard Law School, ].D., cum inude
» Editor/Writer - Harvard Law Record
e Research Assistant to Professor Martha Minow

S5.U.N.Y. Albany, M.A. in Mathematics, sunma ciint laude
» Statistics
» Taught calculus/ precalculus/statistics

Union College, B.S. ir. Mathemaltics with honors, magna cum lande
¢ Phi Beta Kappa
+ Resch Award for Achievemnent in Mathematical Research

Senior Vice President, ORC International (formerly Guiceline)
Designed, supervised, ard analyzed over 45 censumer
surveys, :ncluding Trademark, Trade Dress, Advertising
Percepticn, Fraud/Consumer Deception, Claims Substantiation
studles, Damages, anc Corporate Market Research Suzveys
Proviced expert testimony at depositior and/ or trial regarding
survey research in over 40 U.5. Dustrict Court litigations and
proceedings in front of TTAB, NAD ard the FTC.

Review and comment on thurd party surveys

Internet Sports Advantage
» Deveioped and marketed proprietary internet sports product,
and licersed trademark and intellectual property rights.

Attorney, Foley Heag & Elict, 3oston, MA

» Represented corporations and individuals in trademark, trade
cress, advertising, product, and related legal disputes.

» Worked with survey experts in developing and using surveys
as evidence in frademark, trade dress and advertising disputes.

* Advised clients in the selection, adoption, use, licensing, and
protection of trademarks/ trade dress; representec clients in
trademnark/ trade dress litigations, administrative proceedings
before the Trademark Trial and Appeal Board anc United States
Fatent and Tracemark Office, and domain name prcceedings
under the Unifczm Domain-Name Dispute-Resolution Policy.
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Testimony at Trial or by Deposition

(Party who retaired me shown in bold)

2013

2013

2013

2022

2012

2012

2012

Fage Dairy USA v. General Mills
(Depaosition)

Gameshow Network v. Cablevision
{Deposition)

Telebrands v. Meyer Marketing
{Depositior)

Marketquest v. BIC
(Deposition)

Hornady v. DoubleTap
(Deposition)

Briggs/Kohler Cpposition to Honda
{Deposit:on)

Apple v. Samsung
(Deposition and Trial)

Forest River v. Heartland
{Deposition)

SPD v. Church & Dwight
{Deposition)

Brighten Collectibles v, Texas Leather

(Beposition)

Cytosport v. Vital Pharmaceuticals
(Deposition)

Authers Guild v. Google
(Depositicn)

Clear Choice v. Real Choice
(Opposition testimony)

Northern District of NY

F.CC

USTC Eastera District of CA

USDC Southern District of CA

USDC District of Utah

TTAB

USDC Northern District of CA

USDC Neorthern Distric: of IN

USDC District of NJ

USDC Southern District of CA

USDC Eastern District of CA

USDC Southern District of NY

T-AB
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2011

2011

z01

2011

201

2011

2011

2010

2010

2010

2010

2010

2010

Borghese v. Petlier et al.
(Depositior)

My Faverite Company v. Wal-Mart
{Depositior)

PepsiCo v. Pirincci
{Opposition testirnor.y)

Merck Eprova v. Brookstone
(Deposition and trial)

Wella, Irc. v. Willagirl LLC
{Deposition)

SBauer Bros. v. Nike
(Depesition)

Aviva Sports v. Manley
{Deposition;}

American Express v. Black Card LLC
(Deposition;

Gosmile v. Dr. Levine
{Preliminary Injunction Trial)

USDC Southern District of NY

USDC Central District of CA

TTAB

USDC Southerr. Disiric: of NY

USDC Scutlerr. Discrict of NY

USDC Scuthern District of CA

USDC District of Minnesc*a

USDC Southern District of NY

USDC Southern District of NY

Nat'l Western Life v. Western Nat'l Life USDC Wes:ern District of TX

(Deposition)

3M v. Mchan
(Triel)

Active Network v. EA Sports
(Prelimirary Injunction declaraticn)

FIJI Water Co. v. FiJl Minera!l USA
(Deposition)

Harnsen Beverage v. CytoSport
(Deposition)

People’s United Bank v. PeoplesBank

USDC District of Minnesota

USDC Central District of CA

JSDC Central District of CA

USDC Central District of CA

USDC District of CT

P-000200



2010

20C9

2005

2009

2009

2009

2009

2009

2008

2003

2008

{Deposition and Preliminary Injunction trial)

Don Henley v. Charles Devore
{Deposition)

Pegasus v. Allscripts
{Depositior: and Med:aticn)

Jelmar, In¢. v. Zep Commercia!
(Deposition)

Dollar Bank v. Emigrant Bank
{Depcsition)

LG Electronics v. Whirlpool
(Depaosition)

Farberware v. Meyer Marketing
{Deposit:on and trial)

NEC v. Ampad
(Deposition}

GAP Inc. v. G.A.P. Adventures
{Deposition and trial)

Lumber Liquidators v. Stone Mr.in
(Devosition and trial)

CytsSport v. Vital Pharmaceuticals
(Deposition)

REDCv.NHA
(Depositicn)

1800Contacts v. Lens.com
(Deposition)

Tekidoeki v. Fortune Dynamic
{Deposi:ion and trial)

Brighton Coliectibles v. Dynasty
(Deposition)

USDC Cer.tral District of CA

USDC Middle District of FL

USDC Northern District ¢f IL

USDC Western District of PA

USDC District of DE

USDC Southern District of NY

USDC Scuthern District of NY

USDC Southern District of NY

USDC Eastern District of VA

USDC Eastern District of CA

USDC Southern District of CA

JSDC Districz of UT

USDC Central District of CA

USEC Southern Districz of CA
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Presentations

Surveys in Trademark and Advertising Litigation (2013 National CLE
Conference, Snowmass Colorado, January 2013}

Internet Survey Issues (PLI Hot Topics in Advertising Law Confererce, March
2012)

Measuring Consumer Confusion Through Cnline Survevs (2011 Midwest 1P
Institate) (September, 2011)

Online Surveys as Evidence in Trademark Disputes {International Trademark
Association Annual Conference, May 2011)

Managing intel.2ctual Property Trademark Rourdtable {April 7, 2010)

Recent Trends in Trademark Surveys (Virginia State Bar Intellectual Property
Corference, October 2009)

Trademark Surveys in US Litigation (presentation for Internat.onal Trademark
Association Anr.ual Conference) (May 2009)

How to Conduct Surveys for use in Trademark Dispures (Practicing Law
Irstitute Advanced Trademark Lzw Confarence) (May 2009)

Trademark and Advertising Perception Studies for Legal Disputes (Opinion
Research Corporaticn Seminar, June 2008)

Understanding Advertising l'ezception Surveys {Premotions Marketing
Associatior. Annual Law Conference) (November 2007)

Designing and Implementing Studies to Substantiate Advertising Claims
(American Conference Institute Claims Substantiation Confererce, October 2007)

Surveys in Trademark and False Advertising Disputes (InfoUSA Webinar, June
2007)

Measuring Consumer Percep:ion in False Adversising and Trademark Cases,

(multiple presentations) (2007)

Potential Errors to Avoid In Designing a Trademark Dilution Survey {Amaerican

Intellectual Property Association paper, April 2007)
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Consumer Surveys in Trademark and Advertising Cases {presen‘ation at
Promoticns Marketing Association Annual Law Corference) (December 2606)

Use of Survey Research and Expert Testimony in Trademark Litipation,
(International Trademark Association Annual Conference, May 2035)

survey Research as Evidence in Trademark/Trade Dress Disputes (multiple
presentaticns) (2006)

Using Surveys to Measure Secondary Meanirg of Trade Dress, Legal Education
Semnirar, Boston, April 2006

Publications/Papers

Survevs in Trademark and Advertsing Litigation (2013 National CLE
Conference, Snowmnass Colorado, January 2013)

Tracemark Litigation Online Consumer Surveys (Practical Law Company
Iatellectual Property and Technology, May 2012)

Hot Topics in Advertising Law 2012 (Contributer to Practising Law Institute
publication)

A Comparative Empirical Analvsis of Online Versus Mall and Phone
Methodologies for Trademark Survevs, 100 TMR 756 (May-June 2010)

Recert “rends in Trademark Survevs (paper for Virginia State Bar intel;ectual
Property conaference, October 2009)

Trademark Dilutior Revision Act breathes new life into dilution survevs (In Brief
PLI weksite, Jure 2009)

The Mark (Survey Newsletter; three edit:ons 2009)

Hot Topics in Trademeark Surveys (paper ‘or Practicing Law Institute Advarced
Trademark Law Corference) (May 2009}

The Mark (Survey Newsletter, 2008)

Trademark and Advertising Survey Report (Summer 2007)
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Avoiding Pitfalls in Dilution Survevs under “DRA (AIPLA Spring Corference,
Boston, May 2007)

Commeirtary

Comment on Hotels.com case (on TTABLOG.COM, July 24, 2009

Comment on Nextel v. Motorolz {on TTABLOG.COM, June 19, 2009)

PLI All-Star Briefing Newsletter, “What does the Trademark Dilution Revision
Act mean for the future of Dilution Surveys?” (June 20C9)

Can [ Get 3y Without a Survey, Managing Inzellectual Property {May 2009)

Professional Memberships/Affiliations
Council of American Survey Research Organizations
Interrational “rademarx Asscciation

National Advertising Division of Council of Better Busiress Bureaus
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EXPERT REPORT OF HAL PORET ON SURVEY TO MEASURE
LIKELTHOOD OF CONFUSION BETWEEN THE USE OF THE MARK
ECONOMY RENT-A-CAR AND THE MARK
ECONOMY CAR RENTALS RENTAL-HIRE-RENT A CAR-
AUTOVERMIETUNG-MIETWAGEN (WITH DESIGN)

REPORT PREPARED FOR:

Dickinson Wright, PLLC

1875 Eye Street, N.W. Suite 1200
Washington, DC 20006-5420

Attorneys for Econamy Rent-A-Car, Inc.

PREPARED BY:

Hal Poret

ORC International

315 Park Avenue South, 14t Floor
New York, NY 10010

March 2013
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BACKGROUND AND PURPOSE

Economy Rent-A-Car, Inc. (*Economy”) has established use in the Los Angeles area of
ECONOMY RENT-A-CAR for vehicle rental services through its licensees in that area,

Emmanouil Kokolagiannis And Sons (“Economy Car Rentals”) has registered the
following mark for services in connection with or related to vehicle rental and reservations:'

ECONOMY  RENTALS

RENTAL-HIRS-RENT & CAR-
AUTCVERMIETUNG-MIETWAGEN

This mark will be herein referred to as the “ECONOMY CAR RENTALS & Design”

mark.

Economy is concerned that the ECONOMY CAR RENTALS & Design mark is likely to
cause confusion with respect to the use of ECONOMY RENT-A-CAR by Economy’s
licensees and affiliates in the Los Angeles area. On behalf of Economy, Dickinson
Wright LLP commissioned me to design and conduct a study and to assess and analyze
the degree, if any, of confusion between Economy’s use of ECONOMY RENT-A-CAR
and the ECONOMY CAR RENTALS & Design mark in connection with the parties’

rental car services,

' The service description in the registration encompesses transport by car, organization of travel
and arranging travel tours and cer rental services.

P-000177 Page 1



STUDY AUTHORSHIP AND QUALIFICATIONS
This study was designed, supervised, and implemented by ORC International under
the supervision of Hal L. Poret, Senior Vice President.

I have personally designed, supervised, and implemented over 450 consumer surveys
concerning consumer perception, opinion, and behavior. Over 150 of these surveys
have concerned consumer perception regarding trademarks. 1have personally
designed numerous studies that have been admitted as evidence in legal proceedings
and I have been accepted as an expert in survey research on numerous occasions by
U.S. District Courts, the Trademark Trial and Appeal Board, the FTC, and the National
Advertising Divisicn of the Council of Better Business Bureaus (NAD).

I have frequently spoken at major intellectual property and legal conferences on the
topic of how to design and conduct surveys that meet legal evidentiary standards for
reliability, including conferences held by the International Trademark Association
(INTA), American Intellectuial Property Law Association, Practicing Law Institute,
Managing Intellectual Praperty, Promotions Marketing Association, American
Conference Institute, and various bar organizations. In 2010, I published an article
regarding trademark surveys in The Tradernark Reporter, a journal published by the
International Trademark Association.

In addition to my survey research experience, I hold bachelors and masters degrees in
mathematics and a J.D. from Harvard Law School. Additional biographical material,
including lists of testimony and publicatiors, is provided in Appendix A.

Hzal Porot
Dated: March 22,2013
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STUDY DESIGN

A total of 400 quallfied consumers participated in this online survey2

The survey consisted of two cells, a Test Cell and a Control Cell.

A standard “array” version of a Squirt survey, in which marks from both parties are
shown to respondents, was used to assess the likelihood of confusion between the
marks. An array survey was an appropriate replication of actual marketplace
conditions in this case because the services offered in connection with the marks at issue
are the same or highly related. Both parties offer services in the Los Angeles area
relating to rental car services in connection with their marks, Accordingly, it is realistic
to simulate 2 scenario in which a consumer of car rental services is exposed to one
party’s mark and is then subsequently exposed to the other party’s mark.

The array survey design presents a realistic scenario in which consumers are exposed to
multiple types of travel-related services, thereby minimizing the focus on the car rental
marks at issue. The first phase of the array survey involved exposing respondents to
five marks used in connection with five differen® types of travel-related services. As
described below in more detall, one of the marks was the ECONOMY RENT-A-CAR
mark. Although it is typical for surveys in TTAB proceedings to test marks as they
appear in trademark registrations or applications, Economy’s claim of priority is not
based on a federal registration but on actual use of the mark in the marketplace.
Accordingly, it was necessary for the survey to expose respondents to the ECONOMY
RENT-A-CAR mark as it has appeared in actual use.

The second part of the array involved exposing respondents ta five additional marks
used in connection with the same five types of travel-related services, including the
ECCONOMY CAR RENTALS mark, shown as it appears in the registration at issue.

1 Sea Relevant Unjverse and Sampling sections below for more specific information on the
respondents who participated in the survey.
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All respondents were exposed to a series of marks related to travel, Within the second
serles of marks, the Test Cell of 200 respondents was exposed to and questioned about
the mark ECONOMY CAR RENTALS, and the separate Control Cell of 200 respondents
was exposed to and questioned about a control name, VALUE CAR RENTALS.

As this was an online survey, all of the instructions and questions were displayed on

respondents’ computer screens.

After initial screening questicns, all respondents were first instructed as follows:

For the next part of the survey, please imagine that you are planning a an We
are going to show you some Jogos for a number of different companies that
provide a variety of services related to travel or trarsportation.

FPlease take your time to look at each logo. After you have looked at each logo,
please select "continue” to move on with the survey. Or, if you are unable to
view any logo clearly, please indicate so.
After you have viewed each logo we will ask you some questions,
Over the next five screens respondents were shown five different logos associated with:
a car rental service, a hotel, an airline, a travel service, and a luggage company. The
order in which each of these screens was presented was randomized so that the car
rental logo was not always in the same position, nor did all respondent see the logos in

the same order.
Each of these five screens and logos were presented with the following instructions:

Please take a look at this logo for a car rental service.
economy
- " ] p—
EJ.J S L2 “"1 ! ™ -:‘:
ent-A-Cal
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The underlined text “car rental sex.'vi:e,” was randomly replaced each time with one of
the other four travel-related services - Le.: “hotel,” “airline,” “travel service,” or
“luggage company” ~ and the corresponding logo was shown for each until the
respondent had been asked abeut all five.

" On each screen respondents were given the option to either select: 1) “continue,” or 2) “1
am unable to view the logo clearly.”

Below are the other four logos shown to each respondent during this phase of the
survey for each of the five travel-related services.

Hotel:
g
Inny B Sviter

KRR ASE AN

Travel service:

AtlasTraveI

VATATIONS & CR UISES

Luggage company:
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LONDON LUGGAGE -:

The purpose of showing each of these logos was to expose the respondents to potential
logos they might come across in the real world when planning a trip and to therefore
create a realistic marketplace scenario, which minimized any focus on the car rental
marks at issue. Specifically, the car rental logo shown at this paint in the survey
exposed respondents to the ECONOMY RENT-A-CAR mark as used in the Les Angeles

area.

After seeing all five logos, respondents were then asked a series of general questions
about travel. The purpose of these questions was to focus the respondents’ attention
away from the logos they just saw while keeping them focused on the topic of travel.

First, respondents were asked:
Now we'd like to ask you a few questions about your recent travels,

The most recent time you took a trip away from home, how did you make travel
arrangements?
» Online
By telephone
In person
Other
1 did not make travel arrangements
T have not laken a trip away from home

Next respondents were asked:

Was the most recent trip you took away from home for...?
e Business
o Personal
» Both business and personel

Foliowed by:
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On the most recent trip you took away from home, approximately how many
nights were you away?

The next section of the survey showed a second round of logos to each respondent. This
next section began with the followirg instructions:

On the following screens of the survey we are going to ask you some questions
about some logos for companies that provide services related to travel or

transporiation.

For any question, if you do not have an opinion, please indicate so. Please do nat
puess.

If for any screen, you are unable to view the logo clearly, please indicate so.

Test Cell respondents were all asked the following question about the ECONOMY CAR
RENTALS logo:

Is this logo for the same company as the car rental logo you saw earlier, or is this
logo for a different company, or do you have no opinion?

ECONOMY  RENTALS

RENTAL-H:RE-RENT A CAR-
AUTQVERMIETUNG-MIETWAGEN

Respondents were provided options for: “Same company,” “Different company,” "No
opinion,” and “I am unable to view the logo dlearly.”

Respondents who indicated they could not view the image were terminated.

Meanwhile, respondents who selected “Same company,” were shown the logo again on

the next screen and asked:

What makes you believe this logo is for the same company as the car rental logo
you saw earlier?
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These respondents were provided a text bex to type in their answer and a button
labeled, “Don’t know,” and & button for “[ am unable to view the logo clearly.”

On the other hand, respondents who previously answered either “Different company,”

or “No opinion,” were asked:

Are this logo and the car rental logo you saw earlier for companies that are
affiliated with each other, or for companies that are not affiliated with each other,
or do you have no opinion?

Respondents were provided options for: “ Affiliated,” “Not affiliated,” “Don't know/No

opinion,” and “I am unable to view the logo clearly. *
Respondents who answered “ Affiliated,” were then shown the logo agein and asked:

What makes you believe that this lopo and the rar rental lego you saw earlier are
for companies that are affiliated with each other?

These respondents were provided a text box to type in thelr answer, and a button

labeled, “Don’t know,” and a button for “I am unable to view the logo clearly.”

The purpose of these question was to measure how many, if any, respondents believe
the ECONOMY CAR RENTALS & Design mark Is used by the same company that uses
ECONOMY RENT-A-CAR.

This question series was repeated for each of the five travel-related services and each
time the appropriate language for “car rental,” "hotel,” “airline,” “travel service,” or
“luggage company,” was piped in to the question text and a corresponding logo was

shown.

The order in which these questions was presented corresponded for each respondert to
the order in which they had viewed the first five logos - e.g.: if the car rental logo was
shown first in the first series of logos, then it was also shown in first position in this

second phase.
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All the logos shown during this phase of the survey differed in appearance from the
earlier logos shown to respondents. The car rental logo each respondent saw was
determined by whether or not they were ir: the Test Cell or the Control Cell. For the
remaining four travel-related services, each respondent saw two logos that were for the
same companies as the Jogos they saw earlier, and two logos for different companies
than the logos they saw earlier. A randomization programmed into the survey
determined which hotel, airline, travel service, and luggage company logos were shown
to each respondent.

As mentioned earlier, Test Cell respondents were always shown the following Car
Rentals logo:

ECONOMY  RENTALS

AENTAL-HIRE-RENT A CAR-
AUTOVERMIETUNG-MIETWAGEN

Half the respondents were shown the following hotel logo for the same hotel company

for which they saw a logo earlier:

S 2
MICROTEL

o~ INN & §UTE§ ~——

The other half of respondents were shown the following hote! logo for a different hotel company
than the one they saw & logo for easlier:

ricinn

" WY e g
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Half the respondents were shown the following airline logo for the same airline as the

one for which they saw a logo earlier:

n " America West

Airlines

The other half of respondents were shown the following airline logo for a different airline than
the one they saw a logo for earlier:

Air Wisconsin

ATRLENES CORPORATION

Half the respondents were shown the following travel sarvice logo for the game rave!
service for which they were shown a logo earlier:

AtlasTravel

BIOSAL "PAIL “AMATELENT

e other half of respondents were shown the following travel service logo for a different travel

service than the one for which they were shown a logo earlier:

7

»

Travel

Half the respondents were shown the following luggage logo for the same luggage

company as the one which they saw a logo for earlier:
LONDON LUGGAGE CO.
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The other half of respondents were shown the following luggage company logo for a different
luggage company than the one they saw a logo for earlier:

altmaniuggag=s

For each respondent, half of the logos they saw in the second part of the array for
services other than car rental services were for the same company as in the first part of
the armay and half of the logos were for different companies. Accordingly, nothing
about the presentation of the other logos biased respondents toward believing that the

two car rental logos shown were or were not from the same or affiliated companies.

This completed the interview for the Test Cells.

As mentioned above, an additional 200 respondents participated in a Control Cell. The
Control Cell was identical to the Test Cell with the sole exception that the ECONOMY
CAR RENTALS & Design logo was replaced with the following control logo:

£

VALVE RENTALS
RENTAL-HIRE-RENT A CAR-
AUTOVERMIETUNG-METWAGEN

In the Control logo, the word “Value” was used to replace “Economy.” “Value” was
picked to maintzin a real sounding name with a similar connotation, while removing
the word that potentially makes the mark confusingly similar to the Economy Rent-A-

Car mark - L.e. "Economy.”
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Other than replacing the second car rental logo shown to respondents, all other aspects
of the survey instructions and questions in the Control Cell were identical to the Test
Cell,

Accordingly, exposing the Control Cell to the name VALUE CAR RENTALS rather than
ECONOMY CAR RENTALS established the survey’s noise level - i.e,, the tendercy of
respondents to answer the companies are the same or affiliated for reasons cther than
the marks being a confusingly similar, such as respondents guessing.

All marks were shown in color as ‘depicbed above.

Screenshots of the survey {Appendix D) will be provided in electronic form.
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SUMMARY OF KEY FINDINGS

1) Respondents believed the ECONOMY RENT-A-CAR logo and the ECONOMY
CAR RENTALS & DESIGN logo were for the same company at a net confusion
rate of 32%.

2) Accounting for additional respondents who believed the ECONOMY RENT-A-
CAR logo and the ECONOMY CAR RENTALS & DESIGN logo are for
companies that are affiliated with each other, brings the total net confusion rate
to 35%.

See Detailed Firdings section below for additional information on results, The full data
(Appendix E) will be provided in its original electronic form.
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METHODOLOGY

RELEV, UNIVERSE OF INTEREST

The universe for the survey consisted of males and fernales age 21 and older who have
rented a car in the past 12 months or who are likely to do sa in the next 12 months.

These screening criteria assured that respondents were relevant consumers in that they
are ectual or prospective candidates for Registrant’s vehicle rental and reservations
services, Once respondents qualified for the survey they were randomly assigned to
either the Test Cell or the Control Cell.

The survey was conducted among residents of Los Angeles and surrounding areas
because both parties, through their licensees or affiliates, use their respective marks in
that area. Economy’s licensees are based in Los Angeles and people in the Los Angeles

area are the most likely candidates to be exposed to the mark.

As is standard practice, respondents were excluded frem participation if they or anyone
in their household work in advertising or market research, or in the car rental industry.

The actual wording of the screening questions used is shown in Appendix B.
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SAMPLING PLAN

The sampling plan involved random selection of consumers who are part of an online
panel and live in the Los Angeles area. Online surveys are well-accepted in the field of
survey research as a standard, reliable methodology. Indeed, online surveys are now
the most common method of conducting market research among consumers.
Businesses and other organizations routinely make decisions of importance based on
the results of onlire survey research, and online surveys have been accepted in
evidence in numerous U.S. District Court and Trademark Office proceedings. 1 have
personally designed and executed numerous internst surveys that have been accepted
by courts.

The sample of panelists used In the survey was provided by Research Now, 2 leading
supplier of online sample for surveys. Respondents were required to take the survey on
a desktop or laptop computer and were denled access if attempting to take the survey
on a tablet, mobile phone or other mobile electronic device so that the images of the
marks would appear sufficiently large and so that respondents would be focused on the

survey.

A sampling plan was carefully structured in order to represent the demographics of the
relevant universe of prospective users of the relevant types of services. Survey quotas
were initally set based on proportions for age based on the US Census data. After
initial survey invitations were sent out, the rate of qualification for the survey within
each age and gender group was examined to determine the percentage of the car rental
category that each group comprises. Quotas were set accordingly to achieve an ending
sample that is representative of the universe of car rental customers, The resulting

breakdown was as follows:
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AGE { % of Universe

Male Femnale Total
21-34 20% 14% 34%
35-49 20% 14% 34%
50+ 20% % 32%
Total 60% 40% 100%

These figures were then used to set hard quotas for the number of respondents in each
age/gender group who could complete the survey in each of the Cells. Assigning
appropriate quotas by age and gender within each Cell assured the sample was
properly balanced across all Cells.

The actual age/ gender breakdown of those wha completed the survey for each cell was
as follows:

Age of respondent Male Female
21-34 B0 56
3549 80 56
50+ 80 48

DOUBLE-BLIND INTERVIEWING

1t is important to point out that the study was administered under “double-blind”
conditions. That is, not only were the respondents kept uninformed as to the pu-pose
and sponsorship of the study, but the services involved in providing the éample and
administering the online interviews were similarly “blind” with respect to the study’s
purpose and sponsorship.
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INTERVIEWING PROCEDURES

The online survey was programmed and hosted by Decipker, Inc, a company
specializing in web survey programming and data collection and processing, My staff
and I thoroughly tested the programmed survey prior to any potential respondents
receiving the invitation to participate in the survey.

DATA PROCESSING

Data was collected by Decipher and made available to ORC International through an
electrende portal on an angoing basis. The data set showing each respondent’s answers
to all questions will be provided in electronic form.

INTERVIEWING PERIOD
Interviewing was conducted from January 28, 2013 through February 7, 2013,

VALIDATION/QUALITY CONTROL

Respondents were asked several validation/quality control questions. Respondents
were required to enter their date of birth to enter the survey and the date needed to
match the birth date of the panelist in order to ensure the identity of the respondent.
Additionally, respondents were instructed to select the answer choice “South” out of
four choices of directions to continue. These questions permitted us to screen out
respondents who were paying insufficlent attention to the survey.
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DETAILED FINDINGS

Confusion between Economy Car Rentals and Economy Rent-A-Car

‘When asked if the ECONOMY CAR RENTALS & Design mark was used by the same
compeny that used the Economy Rent-A-Car logo seen earlier, 32.0% (64 out of 200) of
Test Cell respondents answered that it was the same company.

When these respondents were asked, “What makes you believe this logo is for the same
company as the car rental logp you saw earlier,” 29.0% (58 of all 200 Test Cell
respondents) mentioned the name or the word “Economy” as their reason. This means
that, of those who answered that the ECONOMY CAR RENTALS & Design mark was
used by the same company that used the Economy Rent-A-Car logo, 90.6% explicitly

did so because of the use of “Economy.”

An additional 10 respondents in the Test Cell answered that the companies that use the
ECONCMY CAR RENTALS & Design logo and the Economy Rent-A-Car logo are
affiliated, for a total of 74 confused respondents.

In the Control Cell, only 1 respondent answered that the Value Car Rentals logo was the
same company as the Economy Rent-A-Car logo. An additional 4 Control Cell
respondents answered that the companies are affiliated, for a total of 5 Ceatrol
respondents who answered that the companies that use the logos were the same or
affiliated. Thess five respondents represent the nolse level for the survey.

Subtracting five respondents from the 74 confused Test Group respondents to account
for survey noise yields 69 confused respondents or 35% of the Test Group.

Accordingly, the net confusion level for the survey is 35%.
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In my experience, this is a high level of confusion that suggests that it is inevitable that
confusion would occur among consumers who are exposed to the Economy Rent-A-Car

mark and then subsequently encounter the ECONOMY CAR RENTALS & Design

mark,

Results For Other Travel Companies

The design of the survey also included showing logoes for companies of four other

travel-related services. These company logos added an additional level of validation in

the survey. For each of these other travel companies, half of the respondents in each

Cell were shown two logos for the same company and half were shown two logos for

different companies.

The results, for the hotel, airline, travel service, and luggage companies that were

shown in the survey are illustrated in this table:

Identified Logo As Being Same Company:

Saw logos for....

Different Companies Same Companies
Hotel 25% B65%
Airline 0.5% B7.2%
Travel service 3.0% B1.6% .
Luggage company 6.8% 76.0% ]

These figures confirm that there is a very low rate of noise in the survey -ie.,onlya

very small percentage of respondents incorrectly answered that two logos were for the

same company when they were shown logos that were, in fact, from different

companies. This confirms that respondents were paying attention and providing

reliable responses that would reflect genuine consumer perceptions of the source of the

loges.
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The fact that réspandents were consistently able to correctly identify logos for the same
company versus for a different company across all four of the other travel-related areas,
confirms that the survey was functioning properly and that the confusion between the
Economy Rent-A-Car logo and the ECONOMY CAR RENTALS & Design logo
represents genuine confusion and is not due to chance or any flaw in the survey or
methodology.

CONCLUSIONS

In my experience, having conducted many surveys in the context of trademark disputes
before the TTAB and Federal courts, the net confusion rate of 35% is a particularly high
level of confusion that suggests a high degree of similarity of the marks in the
perceptions of relevant consumers. Accordingly, based on the survey results, it is my
opinion that there is a heightened likelthood that the source of the services rendered
under the mark ECONOMY CAR RENTALS & Design will be confused with those
services being rendered under the mark ECONOMY RENT-A-CAR.
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APPENDIX A

CURRICULUM VITAE OF STUDY'S AUTHIOR
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Hel L. Porat
thal. porct @orcinternational.com; 212-329-1018; 914-772-5687)

Education
1998 Hervard Law School, |.D., cumn Irudde
o Editor/Writer - Harvard Law Record
o Research Assistant to Professor Martha Minow
1955 S.UN.Y. Albany, M.A. in Mathematics, sumima cum lauds
o Statistics
» Taught calculus/ precalculus/statistics
1993 Union College, BS. in Mathematics with honers, magna cion lande
o Phi Beta Kappa
o Resch Award for Achievemnent in Mathematical Research
Employment
2004 - Senior Vice Presider.t, ORC International (formerly Guideline)
) Designed, supervised, and analyzed over 450 consumer

surveys, inciuding Trademark, Trade Dress, Advertising
Perception, Frand/Consumer Deception, Claims Substantiation
studies, Damages, and Corpurate Marxet Rusearch Surveys

° Provided expert testimony at deposition and/or irial regarding
survey rescarch in over 43 U.5. District Court litigations and
proceedings in front of TTAB, NAD and the FTC.

a Review and comment on third party surveys

2303 - 2004 In:ernet Sports Advantage
o Developed and marketed proprietary internet sports product,
ard licensed trademark and intellectual property rights,

1998 -2003 Attomney, Foley Hoag & Eliot, Boston, MA

o Represented corporations and individuals in trademazk, trade
dress, advertising, oroduct, and relatzd legal disputes.

=  Worked with survey experts in developing anc using surveys
as evidence in trzademark, trade dress and advertising disputes.

» Advised clients in the selection, adopton, use, licensing, and
protection of rademarks/ trade dress; represented clients in
trademark/trade dress litigations, administradve proceedings
before the Trademark Trial and Appeal Board and Unitec Sates
Patent and Tracemarx Office, and domain rame proceedings
under the Uniform Domain-Name Dispate-Resclution Policy.
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Testimoiny at Trial or by Deposition

{Party who retained me shown in bold)

2013

2013

2013

2012

2012

2012

2012

2012

2012

2012

2012

2012

Fage Dairy USA v. General Mills
{Deposition)

Gameshow Network v, Cablevisicn
(Deposition)

Telebrands v. Meyer Miarkeling
{Depcsition)

Marketquest v, BIC
{Deposition)

Hornzdy v. DoubleTap
{Deposition)

Briggg/Kchler Opposition to Honda
{Deposition)

Agpple v. Samsung
{Ceposition and Trial)

Forest River v. Heastland
{Deposttior)

SPD v. Church & Dwigh:
(Deposition)

Brighton Collectibles v. Texzs Leather
(Degosition)

Cytosport v. Vital Pharmaceuticals
(Deposition)

Acthors Guild v, Google
{Deposition)

Clear Choice v. Real Choize
{Opposition testimony)

Northern District of NY

F.CC.

USDC Eastern District of CA

USDC Southern District of CA

USDC Disrict of Utzh

TTAB

USDC Northern District of CA

USDC Northern District of IN

USDC District of Nj

USDC Southern District of CA

USDC Eastern District of CA

USDC Southerr. District of NY

TTAB



2011

2011

201

2010

2010

201C

2010

2010

2020

Berghese v, Perlier et al.
{Deposition)

My Favorite Company v. Wal-Mart
{Deposition)

PepsiCo v. Pirineci
(Opposition testimony)

Merck Eprova v. 3rockstone
{Deposition ard trial)

Wella, Inc. v. Willagirl L1LC
(Deposition)

Bauer Bros. v. Nike
{Deposition)

Aviva Sports v. Manley
{Deposition)

Armericen Express v, Black Card LLC
{Depositicn)

Gosmiie v. Dr, Levine
(Preliminary Injunction Trial)

USDC Southern District of NY

USDC Centzal District of CA

TTAB

USDC Southern Disizict of NY

USDC Southern District of NY

USDC Southern District of CA

USDC District of Minnesota

USDC Southerr. District of NY

USDC Souihern District of NY

zt'1 Western Life v. Western Nat'] Life USDCT Western District of TX

(Deposition)

3Vl v. Mohan
(Trial)

Active Network v. EA Sperts
(Preliminary Injunction declaration)

F2JL Water Co. v. FIJZ Mineral USA
(Deposition)

Hansen Beverage v. CyioSport
{Deposition)

Peop.e's Urnited Bank v. PecplesBank

USCC District of Minnesota

USDC Central Districs of CA

USDC Central District of CA

USDC Central District of CA

USDC District of CT



2909

2009

2c09

2009

2309

2009

2008

2008

2008

(Deposition and Prelimirary Injunction trial)

Don KEenley v. Charles Devore
(Deposition)

Pegasus v. Allscripts
{Deposition and Mediation)

Jelmar, Inc. v, Zep Commercial
{Deposition)

Dollar Bank v. Emigrant Bank
{Depositicn)

LG Electronics v, Whirlpoo)
{De=positicn)

Fazberware v. Meyer Marketing
{Deposition and trial}

C v. Ampad
(Deposition)

GAP Inz. v. G.A.P. Adventures
(Deposition and trial)

Lumber Liquidators v. Stene Mnm
(Deposition and trial)

CytoSport v. Vita! Pharmaceuticals
(Deposition)

REDCv.NHA
(Deposition)

1800Centacts v, Lens.com
(Deposition)

Tokicoki v. Fortune Dynamic
{Depositicn and trial)

Brighton Collectibles v, Dyrasty
{Deposition)

USCC Central District 0of CA

USDC Middle District of FL

USDC Northern District of IL

USDC Western District of PA

UsDC District of DE

USDC Southern District of NY

USDC Southe-n District of NY

USEC Scuthern District of NY

USDC Eastern District of VA

USDC Eastern District of CA

USDC Southern District of CTA

USDC District of UT

USDC Central Distzict of CA

USDC Southern District of CA
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Presentations

Surveys in Trademark arnd Advertising Litigation (2013 Nationz: CLE

Confererce, Snowmass Colorado, January 2013)

Internet Survev Issues (PLI Hot Topics in Advertising Law Conference, March
2012)

Measuring Consumer Confusion Through Online Surveys (2011 Midwest 1P
Institute) (September, 2011)

Orline Surveys as Evidence in Trademark Disputes (International Tradema-k
Aszociation Arnual Conference, May 2011)

Managing Intel’ectual Property Trademark Roundtable {April 7, 2010)

Recent Trends in Trademark Surveys (Virgiria State Bar Intellectual Property
Conference, October 2009}

Trademark Surveys in JS Litiratjon {presentation fer Internationa: Trademark
Association Annual Conference) (May 2009)

How to Condust Surveys for use in Trademark Disputes (Practicing Law
Institute Advanced Trademark Law Cenference) (May 2039)

Trademark and Advertising Perception Studies for Legal Disputes {Opinion
Research Corporation Seminar, June 2008)

Understanding Advertising Perception Surveys (Promotions Marketing
Association Annual Law Conference) (Novemnber 2337)

Designing and Implementing Studies to Substentiate Advertising Clairs
{American Conference Institute Claims Substantiation Conference, Octcber 20C7)

Surveys in Trademark and False Advertising Disputes (InfcUSA Webinar, junz
2007)

Measuring Consume: Perception in False Advertising ard Tracemark Cases,
(multiple presentations) {2007)

Potential Errors to Avoid In Designirg a Tredemark Diiution Survey {American
Intellectual Property Association paper, April 2307)
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Consumer Surveys in Trademark and Advertising Cases {presentation at
Promotions Ma-keting Association Annral Law Conference) (December 2005)

Use of Survey Research anc Expert Testimony in Trademark Litigation,
(International Trademark Association Annual Conference, May 206)

Survey Research as Evidence in Trademark/Trade Dress Disputes {multiple
presentations) (20056)

Using Surveys to Measure Secondary Meaning of Trade Dress, Legal Ecucation
Seminar, Boston, April 2006

Publications/Prpers

Surveys in Trademark and Advertising Litigatica (2013 National CLE
Con’‘erence, Snowmass Colorado, Jznuary 2613)

Trademark Litigatdon Orline Consumer Surveys (Practical Law Company
Intellectual Property and Technology, May 2012)

Hot Topics in Advertising Law 2012 {Contributor to Practising Law Institute
publication)

A Comparative Empirical Analysis of Onlire Versus Mall ard Phone
Methodologies for “rademark Survevs, 102 TMR 756 (May-June 201G}

Recent Trends in Trader-ark Surveys {paper for Virginia State Bar Intellectual
Property conference, October 20C9)

Tradermark Diluticn Revision Act breathes new life into dilution surveys (In Brief
PLI website, June 2009)

The Mark (Survey Newsletter; three editions 2029)

Ho! Topics in Tradernark Surveys (paper for Practicing Law Institute Advanced
Tracemark Lew Conference) (Viay 2009)

The Mark {Survey Newsletter, 2C08)

Trademark and Advertising Survey Report (Summer 2007)
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Avoiding Pitfalls in Dilution Surveys under TDRA (ATPLA Spring Conference,
Bosto:, May 2007)

Commentary
Comment on Hotels.com case {on TTABLOG.COM, july 24, 2009)
Comment o Nextel v, Motorolz (on TTABLOG.COM, June 19, 2009)

PLI All-Star Briefing Newsletter, “What does the Trademark Dilution Revision
Act rmean for the futurce of Dilution Surveys?” (June 2009)

Can I Get 3y Without a Survev, Managing Intellectual Property (May 20C9)

Professional Memberships/Affiliations
Counsil of American Survey Research Organizatiors
International Trademark Association

National Advertising Division of Council of Beiter Business Bureaus
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APPENDIX B

INSTRUCTIONS/QUESTIONNAIRES
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| SAMPLING & PROGRAMMING INSTRUCTIONS |

2Colls: CELL 1 Disp!ay Image 10018 in Q305-Q320; CELL 2 Display Imags 1002B In Q305-
Q3z0.
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Age/gsnder quotas per cell for Initial 100:
Male 21-34: 10

Male 35-48: 10

Male 50+ : 10

Female 21-34: 7

Female 3548: 7

Femals 50+: €

TOTAL:50 per cell (100 total}
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SCREENER

LS £ FRIEAANL DT

100.
AR AL NONTES AT
105. Areyou I
1, Femala
2. Male
LES ALLNDUIEN L AT

07. In what mte do you live?
= naa

AL A0 NONTERY

10, tht |s yourzip code?

Pagh
L.C 3 ;—.-‘.

AR L NEHSTTN
120. Do yauoar does | anyona m your househald work In any of the follow:ng industries?

(Setact ell thal appiy)

1. Car mnlar TR

2. Travel

3. Aidine

4, Hotal

6. Luggage

6. None ofthese 72 . 3iH2R; EXSLLINVE

SR RSMITTI™ T

128, Do you or does anyone In your household werk In either advertising or market research?
(sglecf m’l that app.'y)
'1.' ;es, advertxsmg
2. Yes, market research
3. Np nelther of these 3" 2*

-

S AT E

[T el VI

130. : In the pas.t—‘IZ months, which of the fallowlng, if any, have you dene?
{Selact al] that appfy)

Rent a wr

Call a travel agent

Book an alrline tickat
Eat in a restaurant
M.ake a hotel reservation
Purchase lugsage

9’!".“.‘-'!".—"
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7. Noneofthese [-4IH0% TIOLUEVE

T2 O NQMATET N

735, Tn e net 12 monihs, which of the following, if any, &re you Fkely lo do?
ly)

{Salect el that app
[FROBRELT NG

LAY INGANMEORIZIRASIN

FLETSELENT QSTIIN AT A SARN I BITS

AT 21 PR OTIRINATED

140, Which of tha following mathods for renting a car have you used In the past 12 months or
would you be likely to use In the next 12 mortha?
rSa!gl.:t i1 that apply)
1. Website/online
2. Telephone
3. Inpemson

o v AN BmE s sy e omn
I A A e A )

150.  Please select South f}dm the followling list In order to continue with this

survey.
T4 Nerth
2. South I, T
3. Enst
4. West
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[(MAIN BURYEY ]

s AL NI T SYROYTONT TS

200.  For tha next part of ths survey, pleass 'magine that you are planning a trip. We are going
to shaw you soma loges for 8 number of different comganies that prov.da a variety of
sarvicas ralated ta travel or transportation,

Plaase taka your time to look at each logo. After you have looked at each logo, please
select continue to move on with the survey. Or, If you are unable to view any loga clearly,
pleasa indicate so.

After you have viewed each logo we will sk you scme questions.

N SW Q2T5, Q27), QR18, Q207 & Q25

205.\ Pleasa !a eal k —t th fogo l‘or a car rental service,

&1 CISTLAY INAST 1171A

PRAZAD

1. Continue
2 lmnunablamvaewthe logo clearly TTE T ALTE W 20 XITOTUNT AS

1. Continue
2.1 am unablu to view the loge cleady [T370

- g mee antis e
~SDNDTOIUNTA

=
<

1. Continue
2, l lam tiqabla to view the fogo cleady T"373 " IAVE - SO NOT COURTAS

P-000208



LE AL QU R

220. Pteass tzka a fook auhls Ioga hram_{____

RONTDATI D, TSR AV ALIOT (0L
Tea S VAR SERLANM MNATIANA

o

1. Continue
2. | am unable to view the logo claardy TPS3MINATE NOT STINT AR

CovELTE

FHIALL CUALS T3 RIRILNTENTS
225. Plesse taks a lock at this logo for a Juqgage company.

FRIER/ NV NE DEPLAY VARSI E3A

1. Continue

2 I em unahla to view the logo clearly T3
2 AU AL T 0T DV ENTS

240 Now we'd ike to ask you & few questions about your recent travels.

The most recent ime you took a trip away from home, how did you make travel
amangaments?

gafadall tha! appiy)
1. Onine

By telephona
In person

1did nulmaka travel arrangements &0
1 have not taken a trip away from heme [!

s wp
o)
=2
1]
g
hu
B3
P
kN
iy
o
)

ASHITAAINDA AT
250 Was the most recent trip you took away from home for...
[RANTONZT
1. Business
2. Personal
3. Both husiness and personal 7t} V2

AmL T TAtT

260, On the me
you way? .

- SRR L R S

*recert trip you took away from home, appraximately how many pights were
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3c0. On !hs follawmg scraens of the survey we are go.ng to ask you some quastions about
some logos for companies that provide services related to travel or trarsportation.

For any question, If you do not hava an opinion, please Indicale so. Please do nct guess.

11 for any scraen, you ara unable to view the logo c'early, please indicate =o.

AN SIRERRAT QUILAIII CERIET UNTILIT IS ASTED CNCS FOR EACH
SR RTITAL THHETEL 5 "-FRAVE'_" A. s
—%"‘- ROUND CF QG":-Q'.’,“ NSERT ONZ OF THE FOLLOWING
T R STEL A AR ‘\‘:«n

SQINO PREZENT € ANTORIES A5 THEY
S nws mag g
AL AT S A Rl

"

WIALT HY EER AN TN
305.  Isthis logo for the same company as the [car rantaf] logo you saw gariler, or la this logo
for B different company, or do you hava ng opinion?

GELICI3 P CELLR
E WL2AL Y SEE 25’043
PSEI002A & ASEE 2C02P
SIZLCCRA G A SSSAWE

=
=P
W EBAOH CELLFSTEN0ZA LA SES

£ 23503 [UNIGH ARS DETERMNED BY

..'.,""S 2o Ner IVASES Ih

1. Sams company

2. Differant company
3. Nooplnion
4. lem unable ¢ view the Jogo cleary T™33V VAT« SO NOT SCSUNT 2AS

TR

AT 2 Felotirt 3ot
310 Whatmak:s you beliave this logo is for the same company as the [car rentaf] fogo you
saw earlier?

EATN Q2T

‘relogocienriy”
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NOTCIUNTAS O LUSTE F UMATIL TO VIS THE

TN OPTON)

L AN QR D O Ll g e e

315.‘ Am this logo and tha [ear rontal] logo you saw ear‘ller}or companies that gre affillated
with each other, or for comparniss that ane pot affillaled with each othar, or do you hava
no opinion?

[REERAVYNGI TIT LAY BAME ITATE AS WAS SHOWN IN [akdeon

1. Affiiated

2. Notaffiliated

3. Don'tknow/No opinion

4. 1amunsble to view the logo clearly (TR %73 =00 NAT SOUNLT A8

msras Te—
s -3,

R

What make’s_}ou bellave that ihis logo and the [car renta]] icgo you saw earller are for
companies that are affiilated w.th each other?

ATRRAY
I R
- —_—ac B2
- SN RIREar ke

N T~ - gy
ON FTEM am unohis

LYo

LA 5 GENRES PAVE BETN ASKED (ag.

STRAVILM ANDULUSEATEY, THEV END
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APPENDIX C

MATERIALS REVIEWED/FEES CHARGED
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In connection with designing this survey and preparing this report, T reviewed
the following materials: (1} December 8, 2012 internet results of a Google search
for “economy car rental” and web pages that are displayed when going to the
link in the Google results; (2} 1997 Yellow Pages ad (Los Angeles area) showing
advertisement of the word mark ECONOMY RENT-A-CAR in California; (3)
Samples of websites from August 6, 2012 regarding marks at issue; (4) Samples
of signage used by Economy Rent-A-Car’s licensees; (5) photos of exterior
signage showing use of Economy Rent-a-Car mark; (6) Amended Petition for

Cancellation; (7) Parties’ federal registrations;

The fee charged for the survey was $40,000. Any additional time in connection

with this matter will be billed at my ordinary rate of $500.
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APPENDIXD

SURVEY SCREENSHOTS (PROVIDED ELECTRONICALLY)
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In what stz 4 you bret
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Du youw er coes shyons in yesr hacasrold work in ary of the f£5owing Induatrise?
I i 5]

row

e

Dayau crdoss mnyons in your housato'd wark in sither sdvert.aing o masket ressareh?
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140
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the rext 12 mots?
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[ MAIN SURVEY
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For1he naxt part cf e sUrvey, pisase Imegine thit you ars p1aRNTY K ir'p, Yo oTe poing L shev you some loges for
a rumber of T~ compar s it provide a varsty of services re'sted to trve' or tanadcrizan.

Pisase taie your e 10 ook
the survey. O7, I pou are unst
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Y¥lawany logo t'ear'y, piests Inc'csta 80,
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215 AIRLINE
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225 LUGGAGE
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300

On e follewing screens cf the murvay we eme goleg to esk you serme uuastans sbaut sora logos for corrzanies that
provide sarvicas retated Yo trave! or trensportation
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305 CAR RENTAL (CONTROL IMAGE) | .
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oo ey
T

{0 tia logo farthe same company ns the a'rling [ogo you saw earller, or !s thin lozo for & differernt company, er fa you
have no eainion?

AIATINTS CONPORATION
frZece
Cerazirne
0%eworreay
Keoree

|rl'r=.l.l‘ll0-l|'¢l¢lr1

305 TRAVEL - IMAGE 4002A

i ™3 i

s kla logo forthe same company ay ihe ireve| foga you saw sariler, or ls this toge For R €1¥smwrt company, or doyou
tavenc op.nion?

AtlasTravel

GUTTALTERPIY SANAJTMINTY
o
I-'w;rn
Doy TRy
oo
R ETRTT I SR 21T

P-000228




305 TRAVEL - DMAGE
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APPENDIXE

SURVEY DATA (PROVIDED ELECTRONICALLY)
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gtme

212.254
285408
237.655
380.273
248,507
247.007
300.244
274.541
§17.629
2547238
262.804
231772
412,717

254,88
623675
230.083
272602

314.85
320.094
338 627
320484
345783
183.816
280.71¢
223775
298,833
282.052

163.16
386590
857.353
208.538
281.274
327.038
270.817
2'6.028
562,822

237.04
202,029

23942
212.088
25357
304.034
284.524
411,181

11514
333408
217.741

378.95
320.581
189113
223.229
175.085
323,853
352.801
211478
334.388
158.453
74 823
£01.153
430,422
211,005
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1
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vosri3os vbrowser vbrowserr elan_dats eource

01/28/2013 16.31
0128213 16.32
01/28/2913 18.32
01/29/2013 168:32
1/28/2013 168:37
01/2D/2013 15:38
{1728/20713 16.43
C1/28/2073 15:52
012812013 17:00
01/23/2013 17:11
01/28/2013 17:13
01/28/2013 17:23
01/282013 18:08
01/28/2013 18:19
04/2£/201318:30
01/28/2013 19:21
Mozlll2/5.£04/28/2013 12:54
01/28/2013 20:28
01/28/2013 20:33
01/28/2011 20:38
01/28/2013 21:07
01/28/2013 21:13
01/26/201321:13
01/28/2013 21:28
01/28/2013 £6:38
01/208/2213 07:04
01/25/2013 07:48
01/22/2013 08:07
01/28/2013 0823
011252013 08:28
01/22/2113 08,55
01/23/2C13 10:25
01/29/2613 10.39
0172272013 10:57
D1/25/2013 11:35
01/25/2013 1228
Q1/28/2013 13:51
0172872013 13:52
01/2874012 < 3:52
01/29/2013 13:52
01/29/2013 13:52
01282013 13:58
01729/2013 12:58
012292013 13:58
01/29/2013 14:08
01/25/2013 14:10
01/28/2013 14:12
047282013 14:15
01/292013 14:15
01/2572013 14:17
01/2972013 14:24
01/25/2013 14:25
01/28,2013 14:35
01/25/2013 14:38
01/28/2013 14:38
01/28/2013 14:43
012972013 15.02
0172572013 1508
017252313 15:13
01/23/2013 15:20
01/29/2013 15:42

Appendix E to report.x's

st

urt uazrAgen vart
1 fsurveyige Mozillai4 [ 11131875
1 fayrvaylge Mozlllass.{ 4031930
1 /survey/pd Mazhila/5.( 7311633
1 /aurveylge Mozllia/4.C 3071830
1 fsurvey/ga Mozif /5.0 1251949
1 /survaey/gd Maozil a/4.( 2031662
1 /surveyigd Mezial/4.C 7181978
1 /aurvay/gd Mexilla/4l 2281858
1 /survey/gd Moziia/4l 7041847
§ /survey/gd Mozila/s. 41101852
1 fsurveylgd Mozlla/S¢ 1201892
1 /survey/pd Mozlila/s { 12031868
1 /sutvey/gd Mozlllw/S.0 4161542
1 Isurvey/gd Mozilla/s.( 9181538
1 fsurveylgd Mogifals.( 1031565
1 Isurvey/gdMozi la/5.0 1131847
1 Isurvey/gd Mozllla/5.0 10211674
1 lsurvey/gd Moz!llar4.C 9171884
1 feurvey/gd Mozilla’5.0 6271987
1 /survay/gd Mazilta/4.0 5241978
1 /survey/gd Mozilla/5 £ 7081987
1 Jsurvey/gd Mc2ilie/4.t 8131973
1 fsurveylgd Mozila/S.0 1291985
1 faurvey/gd Mozlla/5.0 021881
1 lsurvey/gd Meziia/5L £081673
1 isurveyigd Moz Ba/5.( 10291938
1 Jsurvey/gd Moz 12/4 £ 1331687
t /survey/gd Mozilla/5.C 3231883
1 /survey/gd Mozillaza £ 1111888
1 /survey/gd Mozilla/s.C SOBR1571
1 Jsurvey/gd Mozllass.C 11081958
1 /survey/gs Mozilla/5,( 53C1982
1 /survey/gd Mozllla/5.( 9111943
1 lsurvaylgd Mazii'a/4 11101881
1 hurvey/gd Mozillass.C 11091964
1 /survey/gd Mozlla/S € 3211841
1 /survey/gd Mozilla/s.C 10031972
1 /survey/gd Mozilla/5.( 8181541
1 /surveylgd Moxilla’5.0 12431582
1 faurvey/gd Mozilla'3.€ 11621979
1 /survey/zd Mozilaf5.( 9281251
1 isurveylgd Mozila/5.0 4251555
1 isurveyfgd Mozi'la’4.C 7C81882
1 /surveylgd Mozila’5.0 12021847
1 lsurveylgd Mozilla/4.l 3111948
1 Isurveyfgd Mozilia/5.0 5101851
1 /survay!gd Mozllla/5.0 10011263
1 lsurvey/gd Mozllle/5., 2191547
1 /eurvey/gd Mozllies5.0 5031855
1 fsurveyigd Mezila/5.( 7301681
1 /asurvey/gd Mezia/4.( 10271250
1 /survey/gd Mozita/5.0 11041882
1 isurvey/gd Mozllla’5.0 2201545
1 Iurveylgd Mozilla/5.0 7411849
1 fsurvay/gc Mozilla/5.( 8141963
1 fsurvey/gs Mozilia/4.( 1121980
1 fsurveylg Mozlla/4.0 12181082
1 /survey/g= Mozi'a/5.C 4111960
1 fsu~vey/giMozia/s.( 9181548
1 /survey/gd Mozllla/4.t 3111855
1 isurveylgd Mozillar5.0 B151922
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n

fouch  session  id order_of_forder_of Vorder_of_lorder_cf forder_cf |vimege S vimegs_S vimage S
DPFGTCC|pavxenal EUSYGJS 320024 30028 40028
DPFGTLLn3kf1650 EUSYGHY 120024 36028 4002A
DFFG7DL CapbahgB EUSYGJ2 123023 30024  4002A
DPFGTDL shnprfzge EUSYGJY 222023 3302a 40028

DPF@E33F rkju7 Oglus EUSYGLY
DPFAG33F Bwixf;mB: EUSYGLF
DPFG38F 075np04g8 EUSYGLF
DPFGB8F4m748pke EUSYGLC
DAFGB3C bvggl1as| EUSYGLE

12002B 30028  4002A
4 Z002A 30028 4002A
220028 30028 4002A
52002A  3C02A 40028
320028 30028  4002A

DPFGEBJ c?mnOnBt EUSYGKC 420028 3002A  4002A
DPFGEBF 78dsgvvyg EUSYGLF 320028 30C2A  40D2A
DPFGBBFsTzbhxh4 EUSYGLL 120028 3002A  4C02B
DPFGERF 8h85s4vv; EUSYGKM 12002A  3002A 40028
DPFGEBC rhSvripax EUSYGLX 420028 3002A  4002B
DPFGESk CepmyBnk EUSYGKE 320028 30028 4002A
DPFGBE8F q1kgSaua EUSYGLC 420028 2002A  4002A
DPFG7DL nju7 3v2kd EUSYGJZ 52002A 30028  4002A
DRFGB3J gmzjagke EUSYBKC 320024 20028 4002A
DFFG38kal220pnel EUSYGKY 52002A 20023  4002A
CPFGBBFdd1afgdss EUSYGKY 320028 30028 4Q02A
CPFGBACh1tmyme? EUSYSKY 120028 31024  4002A

TPFGBAF upwixksel SUSYGLE
DPFGB8F yagshdgm EUSYGLL
DPFGBB* ¢Sk3jagve EUSYGLK

120028 30028 4002A
52002A 30028 40028
22002A  3002A 40023

P-000243

2 5 1 4

2 3 4 5

2 5 4 3

3 5 4 1
DPFETDL 0233exs 4| EUSYGUZ 5 1 3 4 22002A  3002A 40028
DFFGTDL kudt1 575 EUSYGJZ 1 4 3 5 220024 30028 4002A
DPFG7DL 7taunSdec EUSYGHY 1 2 J 4 520028 3002A 40028
DPFG7DL 8y7cvEzze EUSYGKE 4 5 3 i 220024  3002A 40028
DPFG7DL y2z3prixt: EUSYQUZ 5 3 1 2 420028  3002A  4002B
DPFG7DC migzbbhx EUSYGJIE 5 2 3 1 4 Z002A 20028  4002A
GPFGTDL m3quhjzs EUSYGHY 1 s 3 2 4 2002A  3002A 40028
CFFG7DF xsyeSuySy EUSYGJ 3 5 4 1 22302A 30028 40028
CPFG70L hrzBaSmd EUSYGJY 3 2 5 4 12002A 33028 40028
UPFG7DL 69nB2sqd EUSYGJY 3 2 4 S 1200274  2002A 40028
DPFGTDJ ybhxpE8zs EUSYGJUR 3 5 4 1 22002A 20028 40028
DPFG7DL t4uewvifsf EUSYGJR 3 4 1 5 220028 30028  4002A
CPFG7DC 823051jbd EUSYGJUA 4 3 1 2 520028 2002B  4002A
DPFG?DJ vd7558ac EUSYG.UR 2 1 5 4 32002A 20C2A 40028
DPFG7DCmvhgzqOe EUSYGJ- 3 5 4 2 120028 3032A 40028
DPFG7DC xxsaxayve EUSYG.)? 4 1 2 3 52002B  30C2A  4002A
DPFG7DL Bzkw2e23 EUSYSUIS L} 2 1 3 420027 20028 4002A
DPFGTDJ aqwiyjiazi EUSYSEIT 3 1 4 5 220028 3002A  4002A
DPFG7 3 jh2rbonvB4) EJSYC4 i 4 3 5 12002A 30028 40028
DPFG7DL v2gsuhqn EUSYGIY 3 5 4 2 120023 3002A  4002A
DPFFG7D( Batnkzzgn EUSYGUN 2 4 1 E 320228 30028  4002A
DPFG7DL ryfom8442 EUSYGJV 1 3 £ 4 220026 2Q02A 40028
DPFG701 yontpheat EUSYGJR 1 4 2 5 320024 30024  4L028
DPFG7D: . cdS8zn3b EUSYGIR 1 3 4 2 52002A aC028 40028
DPFG7DF Rhisemf EUSYGIG 4 5 2 3 120028 JL02A  4002A
DPF37D¢ aha7ygha EUSYGJIL 4 3 1 2 620028 JG02A 42023
DPF370L rdpb2alag EUSYGJSY 1 4 3 s 220024 31024 40023
DPFG70%Ewy2bxj7 EUSYGJ9 k] 2 1 5 420028 32028 40023
DPFGTD. 3220isy EUSYGIV 3 4 2 1 520028 30024  4C02A
DPFG7DCpIh8428E EUSYGIS 4 5 3 2 123023 30028 400z2A
DPF37DC gayjzpe2n EUSYGYF 3 4 1 2 520924  3002B  4002A
DPFG7DL phaljCe7i EUSYGJY 1 2 4 3 §2002A 30028 40048
DPFGBIKEmIwlbdE EUSYGLS 3 L 1 4 220028 3002A  4002B
DPFGBAF bxenpeSBIEUSYGLF 3 1 2 5 420026 30028  4002A
DPFGBACgg)rbb7hie EUSYGKL 4 3 & 2 12002A 10028 40028
DPFGB3ak 35]2qzudk EUSYGKK 3 1 4 & 220028  3002A  4002A
DPFGBICvEW2gh1 EUSYGLS 4 2 5 3 1 20C2A  ac028 40028

4 2 3 5

2 5 3 1

4 3 5 1

3 2 4 1

2 5 1 4

3 s 1 2

1 4 5 2

4 3 5 2

4 3 2 5

5 2 3 1
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417.883 1 8 01/23/2013 1805 1 /su~vey/gd Mozilla’i L 9171878
257.055 6 3 04/23/201316.12 1 /survaylgd Mazillatd.C 8011973
1628.23 3 2 01/29/2013 16:20 1 /survey/gd Mazilla/5.C BD21978
323.023 3 2 0172972012 17:08 1 Isurvey/gd Mozila/5.0 11171878
313.381 1" 8 014972012 18:01 1 /survey/gd Moziials.( 5251854
385.88 3 2 01/2972013 18:07 1 isurvey/gd Mo [2'5.0 8051942
215833 [} 3 0172972013 23:05 1 Isurveyigd Mozilla'4.{ 10111983
224754 4 7 0112912013 21:04 1 /survey/gdMo2llla/5.0 5081380
30B.835 4 7 C128R013 21:23 1 Isurvey/gd Moallizi5.C 7131851
31r.ase & :] 0112272013 21:32 1 /survay/gd Mozillai5.0 11471388
341,681 3 2 Di282013 2222 1 lsurvay!gd Mczilai5.0 7081945
350,189 4 e 0172612013 22:29 1 Isurvay/gd Ma2ill5.0 12151973
398.03% 3 2 01262013 23:03 1 {survay/gd Mozilla’8.0 3301840
408,803 4 7 01/28/2013 23:04 1 Jsurvey/gd Mczilu/5.( 10241981
353.063 a 7 01/29/2013 23:56 1 /aurvey/gd Mozllla/5.€ 112215873
182.313 11 8 01/30/2013 01:13 1 fsurveyigd Mozi!la/5.C 8281885
264,873 4 ] 01/30/2013 07:02 1 /aurvey/gd Mozitia/5.0 4173567
320.335 3 2 013012013 08-21 1 faurvey/gd Mozllla/S.C 8191839
204833 3 2 01/30/2013 05:04 1 Jsurvey/gd Nezilia/S.C 4201881
818.834 3 2 01/30:2013 08:12 1 Isurvey/ga Mozilla/5.( 11261833
500.773 -] 3 01/30/2013 0%:28 1 /survey/gd Mozil'a/4.( 8187583
347.418 3 3 01/30/2013 10:48 1 /survay/gd Mozilla/d.( 11041950
2083.851 3 3 0172072013 12:28 1 fsurvey/gd Mozila/4.C 7201985
161.015 1" 9 01/3072313 13 24 1 fsurvey/gd Mazilia/5.0 4241835
2507 11 9 017302013 15:12 1 fsurvay/gd Moz]lla/5.0 10281080
248814 3 B 01/30/2013 15:12 1 fsurvey/pd Mozillaf5.0 12051 651
204.438 4 7 017302013 18:13 1 {survey/pd Moz1a/5.0 2081880
258.871 1 8 0173072013 15:14 1 /aurveylyd Mozlia/5.( 3181888
428.302 & 8 012012013 15.15 1 isurvey/gd Mozilla/5.{ 7191940
315,008 6 3 01/30/2043 16:1B 1 fsurvey/gd Mozillafd.£ 10111588
303.643 4 2 112012013 1 5:23 1 /urvey/gd Mz2illa/5.0 8OT1857
353.854 3 3 C1130/2013 15:22 1 fourveylgd Mzzlla/d.t 1311851
173.776 3] 3 91130/2013 15:24 1 Jsurvaylgd Mazllal4 ¢ 8151877
J24.812 3 7 01/30/2013 15:23 1 Isurvay/gd Mozilla/5.{ 13221634
451.£88 3 2 01/30/2013 15:29 1 feurvey/gd Mozllla/5.0 4171951
338.802 a 2 01/30/2013 15:30 1 /survey/gd Mozilla/5( 7301857
247.089 a g 01/2012013 15:3) 1 Isurvey/gd Mozilla/5.( €251857
1142.86 4 5 01/30/2013 15:32 1 {eurvey/gd Mezila/S.C 1231945
242.728 3 g 01/3072013 15:48 1 feurvay/gd Mozilla/s.0 1121579
288.471 11 7 01/30/2013 15:47 1 /aurvey/gd Mozilla/s.C 7041870
551.332 3 2 01/302013 15:51 1 /survey/ge Moziia/E € 3261956
256.412 4 4 01/30/2012 15:54 1 Isurvey/5d Moziila’d.( 10201948
314.802 5 8 01/30/2013 16:10 1 Jaurvey/gd Mozla/s.C 12181653
433523 3 3 013072013 18:27 1 Isurveyl/gd Mozila/4.C B391648
280.6855 3 2 01730/2013 16:32 1 Isurvey/gd Mozllla’S.C 5251378
229.487 " 8 0173072013 18:40 1 Isurvey/gd Moz!la/5.C 1121577
308.166 4 7 01/3072013 16°43 1 fsursey/gd Mozida/5.L 2141940
517.402 g 3 01RR2N316:48 1 Burvey/gd Moalla/4.l 7131949
331.871 3 3 013072013 1543 1 fsurvey/zd Mozlla/4.! 5241553
332553 8 9 01/30/2013 16:53 1 faurvey/sd Mozili2i5.{ 12301648
281.972 3 9 01/30/2013 17:15 1 fsurvey/gdMczlllai5.. 2081986
280.952 3 9 01302013 17:24 1 /survey/gd Mozilla/5.0 8171875
254217 8 3 0120/201317:35 1 fsurveylgd Mazila/a.{ 8051853
405.238 3 9 01/20/2013 17:42 1 /survey/gd Mezila/s (11081838
322,198 11 9 £1/3072013 17:53 1 /survey/pd Mozila/5.0 12301534
434.622 3 2 01/30/2013 13:3) 1 /survey/od Mozilia/5.0 6051942
352,655 11 9 01/302013 19:18 1 fsurvey/ad Mozita/5. 4181844
383753 3 2 01/3072013 20:29 1 Isurvey/gd Mozit'a/5. 12091548
2018 4 7 01/3072013 20:31 1 lsurvey/gd Maziia/5.4 11301858
200.164 B £ 01/30/2013 21:L6 1 fsurvayigd Mozll'a/s.C 5071857
37511 3 2 01/30/201221:10 A Isurveylge Mazita/s.0 8051988
145.942 11 4 01/730/2013 21:32 1 faurvayigd Mozila/s.( 2181683
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DPFGEBK 3qeqktyzt EUSYGLC
DPFGBAKukBys72n EUSYGLE
LPFGHEBK 35527 nz! EUSYGLC
DFFGB8F 5y1ha8hg EUSYGKE
DPFGBBSC51SwEhge EUSYGLT
DPFGBBChvalhirh. EUSYGLC
DPFEBAJ frypuhwd ELUSYGH\
DPFGBAF Bmf1v0uft EUSYCGKe
DPFG7DC fz4E8 23 EUSYGH)
DPFGBE- gwaviBzr EJSYSKC
DPFGBER pYikver2pl EJSYGLE
DPFGBEK d2exiSrin] SUSYGLE
DPFGBER yrzvh8n01 EUSYGLF
DPFG7OC vnneegb/aEUSYGHY
DPFGBiKgascewzz EUSYGLY
DPFG38k px24dmhE EUSYGKE
DPFGEIx29Bahirt8r EUSYGLE
DPFG7OL hivey st EUSYGJV
DRFGESF syt8f0imS EUSYGKL
DRFGZBK ptwdblniss EUSYEL3
DFFGESK pgamkz2u EUSYGL3
DPFGTDL jx7qjt0gdy EUSYGJY
DFFGBSK 2uvutdigv EUSYGLS
DFFGBAF 4rEpwhin EUSYGKF
DPFGGEX x4c2wlyn: EUSYGM!
DPFGG72 Swimwrdd EUSYGNF
DPFGGS»ra7ai2rhs EUSYGM
DPFGG3>j70418)57y EUSYGN(
DPFGG77 d4fts1l4at EUSYGNF
DPFGGHY Sva2amey EUSYGM!
DPFGG7i y5va43nk2 EUSYGPZ
DPFGG720q0h8389 EUSYGPE
DPFOGB2 Jj3dtmSa EUSYGNL
DPFGG7Iah17rula’EUSYGPT
DPFGG72ukamhéie EUSYGNE
DPFGG74 1a3wg250 EUSYGNY
DPFGG72uw52192a EUSYGNT
DAFGG7Z h2cauipu EUSYENS
DPFGGE» wiwlzalr EUSYGMI
DPFGGE? xantr085y EUSYGIM
DPFGG72vmem3ys EUSYGPE
DFFGG720uy3Cbpkl EUSYGPE
DFFGGBZ q2u3dsb93 EUSYGNE
LFFGG?1r5c8wnttv EUSYGRS
LPFGGS2 nwmmrug EUSYGNG
DPFGBaKyudn1zag EUSYGLC
DPFGG7281378mqi EUSYGN)
DPFGG7¢ eyhew835 EUSYGPZ
DPFGGT4 ct47ewBul EUSYGNC
DPFGG72758quSnh EUSYGPE
DPFGGB) scStuSevt EUSYGMY
DPFEGE> 23dx53xft EUSYGAL
DPFGG748317khjm:ELUSYGNz
DPFGG7Zhhdx18mz EUSYGNF
DPFGG72vifalg Igpt EUSYGP?
DPFGG72vadSuhmy EUSYGPS
DPFGGT72 kelexd5p EUSYGNY
DPFGGT2 funwiemyt EUSYGPE
DPFGG7Zvhq)33avy EUSYGNF
DPFGGSX xugu?48h EUSYGNE
DRFEGE> pu2Sxrw2) EUSYGNI
CPFGGE> vqfbamuds! EUSYGNE
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120024
520028
520024
3 20024
2 20022
4 2002A
5 2002A
420028
520028
3 20028
3 2002A
3 20028
3 20028
320024
420027
120028
4 20028
3 20024
120028
422024
2 20023
4 20024
1 20028
1 20027
3 2002A
4 20028
5 2002A
3 2002A
1 2002A
5 2002A
3 20028
3 2002B
4 20028
120024
2 2002A
520028
12C023
120023
120028
5 20028
2 2002A
320023
2 2002A
§ 20028
§ 20028
2 2002A
2 2002A
2 2002A
520028
4 2002A
2 20028
3 2002A
320028
4 20024
2 20024
2 20027
4 20027
220028
5 2002A
5 2002A
2.2002A
4 20028

30328
IC02A
3r028
32024
30024
30023
30023
30023
3gCzB
2002A
30028
30028
3002A
3002A
30028
30028
30028
30028
ooz
J002A
002A
35023
30024
30028
30028
33028
10028
3002A
30028
3002A
3002A
3002B
30028
30028
3002A
30024
a0z
30024
30024
30028
ap0zB
20024
3C02A
3002A
30028
30028
30028
0328
3002A
3002A
3002A
ooz
3co23
3c028
30027
3002A
20028
30028
30028
30028
3002A
30224

4002A
40024
4T02A
45023
4C02A
40024
40028
40028
4002A
40028
40028
4002A
4002A
40028
40028
4022A
4002A
4c028
4002A
4C028
4C028
4G024
42028
43028
«002A
40028
40028
40028
4002A
40028
40028
4002A
4002A
40023
40028
4002A
4002A
4C02A
40028
40024
4002A
40028
40028
40028
4002A
42028
40028
40027
40028
40028
40028
4002A
4002A
4C028
47023
40023
40024
4C02A
4002A
40028
40028
4002A
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274

273 01720201
274 01/307201
278 012201
231 013%201
237 01/31/201
250 01231201
291 01/31/7201
293 017317201
285 D120
300 017317201
302 017317201
305 017317201
308 D1/317201
312 0113121
314 011317201
315 017317201
318 01731201
318 01/31/201
320 D1/317204
323 011317201
324 018317201
326 017317209
328 01317201
333 iz
334 0131201
337 D120
338 Di31201
339 01751201
341 Q11217201
343 Q11317201
348 C1317201
352 01731201
353 0131201
354 04/31/201
3s8 01/317201
3681 04/31/201
364 01/31/201
355 01/31/201
377 02517201
387 0217201
358 02/017201
413 02/p17201
418 020120
418 07017201
419 027017201
421 C2017201
422 C2/017201
423 2o
424 c2/31200
425 0201201
428 027017201
431 02701/201
435 02/01/201
441 02/01/201
448 04/01/201
451 02/01/201
457 0201201
485 02017201
472 020121
518 0202721
524 02/027201
£31 02/03/201
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3 8231948
312021940
3 8031948
3 123018€8
3 3211268
3 1141874
3 9161876
3 4111847
3 10311852
3 §351851
3 3051877
3 7011880
311111980 1
3 10241985 10
3 12171570 12
3 71918684
3 8071972
3 2271882
3 5171830
3 12081857
3 2241978
3 041578
3 12261971
3 7021658
3 4111565
3 11251965
3 11201874
3 4301e88
3 8101831
3 7231384
3 12231985
3 1181989
3 43018E8
3 3281857
3 10091931
3 7071993
312311982
3 8231967
3 9031864
3 2031684
3 5051289
3 12041978
3 1125810€3
3 1241985
3 12221681
3 3131973
3 6281867
3 4211975
3 11151871
3 JMS18ER
3 7071882
3 7111884
3 2211880
3 1051968
3 2181984
311041839
3 10261584
3 1027182
3 1141285
3 9191982
3 4281973
3 6181883
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1948
1840
1948
4 P58
163
1374
1978
1947
1852
1851
1877
1880
1580
1885
1870
1834
1872
1882
1830
1667
1978
1978
197t
1958
18865
1885
1871
1888
1381
1864
1883
109
1888
1887
1831
1883
1832
1:87
1354
1694
1989
1978
1868
1885
1881
1873
1867
1975
1971
1829
1832
1534
1630
1858
1284
1889
1884
1982
1683
1683
1973
1988

RMANNNNRBBRNMNMNMNRNUENNORNNRNUNMNRBRUOMNAOMMNNRNNNRNNONRBBRONRNNRNODNNNRBRORNNDBMNMOONRDNNMOAON

P-000259

-eehed A A A NANASL A NNANNMNANNRUNRNRPNN AN AN SN NSO NMNMNRONWANMN =R s NRRNRAN - =R WWWA SRR OB e



28

COoC oGO0 O000oOo0000000000oQUhoo000DC0NCCOoODOUNDOOOO0DNODOORCUOTOODOCO

B R ek i et R e R L R il ek ek Sk ol S U

[ E-JeNu.R-N-N-N-NiR.RaR~-N-N-N-R-N-N-N-Nel-NoR-NoN-N-J-R-N-N-N-N-N-R-N-Rel.:feN-N-N-N-R-NoNoNe-g-N-N-Nogoy-N-N-N-3 N-NeN-N_-F-R=]

[~N-Y-N-F-NoNo el -N-N-N-N-N-N-NoN-N-N-N-RoNol+N-NeoNoR-N-J-N-g«Rel_-N-N-N-Bol+j=g-N-R.N-N-N-N-RoN=-N-E-E=Ral N-J>NeolecR-N-R-Nal]

(- - -N-F-N., N N-N-N-N.N-N-E-N NN -N-N-N-Rel=Nil-Nolol-N-N-R-N-R-N-N-N-Nolaf-y=N-N=-N-N-N-N-N-R-N-R-N-g-R-Re-g-N-NoN-N-N=-Rol-N-}

OO0 oOCRDOoOCOO000D000C0A0000N000000000OLODNONIVNOOD0000O0UYAOQROODOw0

[eN-N-N-N-RaRal-N-N-N-N-N-RN-N.N-N-N-N-N-N-N-N-Nig-N-N-N-N-N-N-y-F-N-N-N-N-N=FaN-g-N-E-g-N--N-N-N-R--N=R~EcR R NN )]

0 1N Wy VNI NENOIAOO~— v Oy 0N o1489575052512505”537%5“43”& om0
=1 0 “ NOOOoOC 39.30_07324350 201M21051“505533.U mQ r— =r (58 o3 m
-~ R4 N OON ¥ 0 o g1 @ oMo N~MONThOT@ Q0 mNo 585502m4u4 SN MmO 0 o (]
-NDO MAND Er N ON TN NN T O, r N OO OO0 OO O NN ON N OO - NS00 - N 0O ™
PRGN ACAANAU NIRRT ETNGAIONNNOANNITNNODNRIIOAAOND DD

TN TS I NN T I LRI T AT ST T T TCANCTAASAAACCT IS GTNTTTCT ST TR

WMV OAINGODREBIOMNENOUHVYBHONLOTUGYEYDIDARDNAOWNDEHODNNWNN0NWHNYEDNLNMNINW®OENE N Yo g o

rFrNEr N NNl NN NN N NN, N NN NN NN =N e NN NN N - NN RN

P-0G0260

Appendix E 10 report.xis



29

CUQOOCD0DrCr00aAaOoO0C0C0v 0000000 UvOOOrCrOO- —~r0000000DO0O0r v-ODrOO0OOLOUUOoOLOOTr-Ov-O

B T T T L Tl = T K — J g S U A

000000 0ONO00O0000CO0000000U0WwOCOO000000000CO00AO0O000D0N0ADO00COTOO0

O OO0 rCry000Or-rNO0OO00C000+00OrO0000drCr 0000 rOrOr-rrDOCr00O0C0O0rO0raGUOe O +=O00OC

B e r r OO T T rm O - T e L) T v e vy ym = 1 0 1 T T 4T T e e T e v T T Y T e Y ey e e e A g v
o T e e T e T T D T N 3 v T T T T Ve v T T rm e e e g T T o T T T T T ¥ e w v e A b v e e o T o e
R e N R ati et o B R~ R= N =R R B ol - Bl - I it ol R R ol i SR I S

O0OOOOU-000r0000rT 00000 C0 0O rr O r-rCR000CAOC+~rOC000OWOOO000O0 O ~0O

EFrr e O, rr e, r e r Q00T O rrrOrrrOrerre 0~ rOrrrOO0r v v OO U - -

T o v T T e T e g g e e F T T T T T T v ¥ Y ¥ T T T T TR e T e e T T T T T T T T T T T T T T T Y YT T T e e

OO DOO0ON0O000CO00CO0OO0O00C00oDOORUOOO000000O00C000000000000DOGCGO0

P-0DC281

Apaencix E lo rezort xis




30

e o e T R T T T YT YT T T e N ¥ T e T T e T e T AT T T T e v T T T T T e e e e e e T T T T 3T v Y T e IT AN T e v - e T

" o e e o A T T v T kY T E Ee e Y e T A T T = T T T 3 Y Y A ¥ 1 T e e em e T T T v YR T YT e v v ¥ Y e v e ot T or- v Y= v ot v

NN N NN NN NN NN NNNENNNNNNNNNNNNNNNNNOINNNNGNNNNANNNNNNNONNNNNNN

o000 UO0O0QANONON000O0r v 000000 TrOrOoOvrO0-ry 000000000 roCOO-~0DOD - ~rOCOOOC

000000 OULUWOoODOoOO~000000O0OC0CORr-ra0 00 TYy YOO DDODODOOOYyOUOO0OO0O0NO0~0O0OO0OOoO0

B L T T e E e ol - T el T L il Y= Y0 S ——

[-N-N-N-N-N-J-F-N-N-R=-g-N-N.N-N-N-N-N-E-N-RN-N-N-N-N-N-N=N=g=NaN-R=N-R- N N-N-RoN-N-No-N-F-N-R=N-N R N=-R-NoN_-N-N-N-NoN-N=-1-1

CODOCOv0O0OO0OOrO0000DOCCO00DO T ArOrderO0rOrOr+-0-0000GO00r-rT00000-0y OO~
T D T T o oy T T = e e T P T T T T T Y T T T A T e e e T T T T T e e e T T oo -
T T T T e T T e T e e T T T T T T T T T T T e T e e e O T T T e T T T T AT e Y Y T Y Y e e e = T Nt

T D T v v T A T Y Y ae v o= e ¥ e T T T A Y= #- LD v v Y P € e T () ¥ e T T T Y T T T k- T Y= Y T = T v e e T = o vy Ty

P-10325%

Appendlx E to rapor.xis



MOAMINVOOCNCLDTCIATRTOAVOATON BON OO OANUMCTTTORONNINTTION N~

CTNNNONNNNNNINNErNANNNNNNNNND NNN r NN N - NN N NNy O e N~

0OCOCO000QO0O0DOOCOoO0CO00OTCDOO00NO0000AO0C00NN00O0000000000D0L0C0C00C00O00O0

OO0 DOUOO000UOUODOO000000CO000v0OUMrDoOoOUADUUODEEO0DO0OERECDo0LOOULODQ -

NN N-N-R-N-R-E-N-Na NN -N-N-N-N-N-N-R-y-N-N-N-N-N-N-N-N-F-R-N-N-N: NN Nig-R NN NN NN RN - N-N-NeNe . NN NN

CO00DODOO0O00O0UECCC00QOD000Ord00TU0QUdDOOAONMO0C0000CODO00CO0Dro0DO~DO 0

1

COO0OCO0U -~ 00O rCr0O0NawD0000RONDO00 T 0000y 0000 AaO0O0O0er OO 0000 r 0000V

Bl R R R e R e o - = - T B I R e e R - - Rk I S S

N T " = T ¥ oy e e T e A = T e ¥ T T g e e e Y= f Y = T T ¥ ym Y- T T T Y= e T T A T T Y T e e T T T T T T T T T T v T G v =

Y T T T T oy e r C T E T E e T T T T T T T O T T T C e T T T C T T T e T

A e o T ¥ A - e T T T T T = Y Y T Y e Y T T A T A T T Y T e e T ¥ e e Y ¥ Y e e Y Y e e e e e e e ¥ T T T e T e

Z torepetxls

Adperd x




32

NN T TN e e N O NN NANNNNMN NN NN AN NN =N INT NN NN NN NN

o000 00CIOVUDOO00ONCO0D0CO0000C000000D0o0NN00C0PCLODONDE00000DUTOR

[SR-N-N-R-R-R-N-R-N-N-RloissNa=y-l-N-NeN-No - NeRall s RaR< oo legaN-N-N-Nalala-RoN-F-N-NaF-N-Nol-N-N-NR-N- R N NIN~N-R-N-N=}

The werd
1 es, becau

NNy ™™o ~ o™ MM oOoONO NN~ -mmn MNNNMmINMT NN ONNNNUNNNNm ™~ - ~Noo (el o~

[~ NN N-N-R-N-R-R N N -Y-R-R-N-N-N- Y. N NN RN N -N-R-N-N-N-N-R-W- NN R N NN NN R-N-N-N-N-N-N-N-- NN NN NN - NN

000 o0 O0ODOa0 0000000000000 00d0N000Cad0OD000R0ACOCORCO0RUOI0aEoO0

EE Lt o E - £ > @ [ [ =
7] = ° q
ge g g H £ a £ E c 3 2
sl g < @ = Q 2 E 3 o 5]
EE E @ E H @ 8 s E E 3]
am g £ o @ 2 L3 ] I @
EXZ .1 = " - o E £ (%] w =
NNOANNNNNMN - r N NN e ANNN NN~ MHENNNR TN NNNNNON NN - NN NNNNN - NN NN~

rFr NN errrmr e N AN NN NN NS NNNrr e NN =N N NNNN T NN~ N~

N rNrrrr e rCrNNN TN TN NN NECEE N~ NN rreer NN NNNANNT NN~~~ N -

P-000264

Aprpengix E to report xia



kk}

DOUUDDDOOODDODODDOODDDDQOODCODODDOODDOOODDODO-U-.JH.-OGUCQODD

CUSUQDDQD0000TODDUDDDDCQD1QOOOUOUOO1OODUDOOCDDDOODUUOQOU

cmomn £ o 9= = cn a c »Ew = s
dm a g o Emegs g0 = 8 & m o o N e 9 =Ea §
L 5 a cqga=0 cE ¥ = 5 5: £ L2 cEa c
on @ € eata o @ 2 o w e u o aa 250 o
WBN E o £ FowkE EE o o = o e Eu W E 2 o €
m = o o [ ML 2@ g g =4 o o £ _ma.: au 5] o
0N @ oo ni-Zw 0w = = g = [ W =g Aami 0
R L R e T N I e O

ODDDOOOODDODDUOOODOOGUUDDODODODODDDOﬂooouoawununouonooooao

OQDDOOOUGOOOODDOODDUFHCCUUDQOOODOOOODGOODDODQODH—ODODDOOOD

SN “ N OO NOTONNO e NNNNN L I N R R ]

a-UnODODDDUOODDUOOOOODDDDGDUQQDDOUUODOOOUOODODDDDDDOUUDDD

GUUUDDO.;OODDDUOOOODDUDUDD.JQUDDDUODDOOODDDDOODUUUDD:QUUDU

& k3 F | 3 =4 [ 1] - 3o IS c @ It e o

§ § 3z5 BEEE 3 - gs B 5 = £33
- Tawm s8ac @ 5% vE ™ ® f o S o o

L4 - ] = La & E

E F 2BE EEEo % 58 =8 & § = & EE E

3 £ E=8 daar 2 e = @ o IS a =a z

coaooaoo

oOoococoQ

[ R
g E a8
; 2 28
o o
o & 58
f RN -

CoOoooD

oooocoo

NN No

coococan

ooocooo

P.0002865

Appercix E o reportxis




34

OO0 NO0d0CGLOCO000000000000C00O0O0CODOC0OO0DDOLOIOUOOO00ANDCO0ODCOTCOOOCO )
0 . -
h] " o
51 = £
a E =
5 - g
= 2] q
= = [3}
.- m ~Nm — Mo L Ly ] Lol ) (%] o~ o3 m ~m M ™ moM a0 oo Y ™™ ” o~

OO0 0000000000000 000ONO000Aa0C00DOoO0O0DO0DO0O0NODLOO0O00UOODOO00DO0OLO000O0

CONMOooOOr-rr000 D00+~ 000U 000rda0o00Do00RED0JCOO00NN00~0OOdOoOODOO0OQROAOroa0d

1 samsw:on
1 Sama nan
2

1 Lockstok
2

1 ltcontairs
1 sams com

-

[-X-N-N-N=-=Na3-N-N-N1

OCQOUuOULUOOOEO0O

o NN N

1 sama nar

(=]

[=]

ame ¢olc
ame gea

“w
NN N~ NN

oo ocoo

[=R-N-N=-Rel-- =)

1 fooxs femrt
s the sam
1 I ncticed &

2
1 The nama

1iteleveil

NO -0

3
2

=R-N-E-N- RSNl ]

coooococopovaogo

o™ ~N™m 0 oy

K1 [ = c oyE w5 © E
E ¢ £ 88 ERE AR £ g
5 e o Ba Boe 5F [ s
E E E o E eSE @2 & 2
> o @ C m cm® 8Z L %
= a w aw o wmh a "
B R e R T T R T R i ey Sy Vip PRy Vi v

[=Y=-N-N-N-N-R NN NN NN N-R-N-N-N-N NN NN N NN NN

00000000 UO0AON0O00000OONO0O00ao0

NN NN o~ @

36

F-0002

Apaendix E 1o report xls




35

= T e e e e e T T T T T o T T T T T e R e e e T T e T T T v v v 3T YT N Y Y €T e e T A T T T Y- v T v 1t e v v

DI T R e B B BB e B B T B B B B R o B B B B e B B B B e B B I B e B T e T W B o T B T B T B B T B W TR T B B T T I T R I I )

[=N=-N-R=N-R=ag-g-R-N-NoN-N-N-N-N-N-F-N-N-Nelsf=l=]-N-N-NoNR-Noy=-Na- N N-N-N=R-WiN=aNaol-N-R-N-Rol-N-l-N-N=N-NoNEN=NN- NN

=R N=l=Nojag-N-JoNaN-N-N-j-Nol-jaog-N=jasNoaNig- jNa=joN-R-N-N-N-N-N-N-N-N-g=-N-Na=l=l-g-R-N-RoRoj-N-N-N-Nog-N=-R=NINsN=R=Na N}

1 Lorgen Ly
1dwasknz

ANNM OO M NP aNmm o - ©

COOO0O00ADO00O00O0GCO00000C00UNDO0CEOlO0N0000C00TdON00N00DD0O0N000000TO00O

SO0 0000QOO00CO00N0O000CO000y O w~OOO«-~0ODOOO«~0O0OQOO00O0COCO00DO0O0O0AOOO T

c = = = - L] > [ =4 (=4 c [ = =, 0= 42 o
] ;] £ 4 = e g ® 8 3 m L= 2
c =z 2 £ [= m n (< o c © 2 L) WOWma T
e e = n 8 € E M o o ® & m 20c&8nm @
[ E E - c @ ] 13 E E E I3 @7 088 O
& a " ] a © m a <] 5 s o A0s~sE=3 5
(4] [ ) 2 S F o (0] (R B ] m  _—_J~0Ox B
mFANTrNTTNCErNeE e NN

NN rr NN rr-rNONRNNNANNN e N NANNN - NNNN -~

COoOO00000000C00000000000oNUoOO0D0DO00000000C000DOOD000CO000DTO0Daa00

00287

I

Apzencix E iorepotils



242,48
480.712
3vzs18
265.955
209.304
340.249
183.722
463.794

200.08
361.078
328.027
J08.E74
709.882
250.567
279.822
283,398
387,794
235.825
731.979
303.754
189175
302,085
23,442
33628
523,488
372754
321412
323.751
175,787
465.855
274012
438.545
885.644
434.205
442.504
282591
370.608
288.357
215121
382182

2354

248.18
222078

240.c8
263.953
322,144
271.138
430.258
511322
223.8691
225.493
218.907
263.512

365.5
282,105
435,142
188.819
238.062
5398.85
339448
305.49
340.88
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01/30/2013 21:55
01/30/2013 22:03
01/30,2013 22:50
01/30/2013 22:04
01/31/2313 05:156
01312043 07:01
01/31/2213 07.38
01/31/2313 0748
01/31/2013 08 C8
01/31/201209.25
C1/31/2013 11:07
132673 1111
0113172012 11:52
0173172013 15:14
013120137230
04/312013 “9:22
017312013 18:25
01/34/2013 20:41
01/31/2013 20:43
01/31/2013 20:46
01/31/2013 £0:57
01/31/2013 21:03
0113172013 21:03
01/31/2013 21:11
013172013 21:11
Q1121132117
01/31/2213 27.22
D1/3172015 21-25
01/31/2015 21 33
01/31/2013 21:37
0173172013 21:45
011172072 21:52
Q172172013 22:.05
01312003 22:18
0113172013 22:°8
0113172013 22:37
01312013 2301
01/31/2013 23:03
02012013 03:57
02/01/2013 C7:34
0zi01/2013 0741
02012013 08:25
02:01/2013 10:03
02/01/2013 10:04
02/01/2013 10.08
02/01/2013 1003
02/01/201310.11
€2/01/2013 1011
C20172013 10:11
C2120%3 10114
CUMRO13 1015
02/3172013 12232
020172013 10:33
02/07/2013 11:04
02012013 11:43

V.ezlai5.00201/2013 11:44

02/01/2013 12:48
02/01/2013 14.06
02/01/2013 15:05
0202/2013 14:31
G02/201321°31
02/03/2013 10 53

Aptendis £ 1o report x.8

1 Jsurvey/gd Moziia/4.C 8261943
1 Jsurvey/gd Mozil.a/5.0 12121840
1 /survey/zd Mozlila/’5.0 EQ31943
1 Isurvey/gd Micz!12/5.{ 12301988
1 Isurveyfad Vozila/4.{ 3211956
1 /surveylgd Moziles.L 1141874
1 /faurvay/pd Mz2i'2/5.C 9181878
1 /survey/cd Mazlla/5.C 4111947
1 faurvey/'gd Mez.la/5. 10311852
1 fsurvey/gd Nozi'las5.. 5051851
1 Isurveyigd Mozillafa.C 3051977
1 fsurvey/gd Mozlia/5.0 7011930
1 /aurvey/gd Mazita/5.0 11111920
1 fsurvay/gd Mozl a/4.( 10241955
1 fsurvey/ga Mo2ia/s.( 12171870
1 fsurvey/gd Mozii.2/5.0 7191584
1 /survey/gd Mezilla/5.0 8274572
1 /survey/cd Mazila/5.( 2271982
1 /survey/gd Mozllla’'5( 5171980
1 /surveylgd Mozilass.0 12083E67
1 isurveylgd Mozl la/5.0 2241978
1 Isurvey/cd Mozilia/s.(0 2041878
1 /survey/gd Mozilla/5.L 12291371
1 /survey/gd Mozilla/5.C 7021855
1 /survey/gd Vazi'2/5.0 4111965
1 fsurvey/gd Moz.l'2/5.0 11251585
1 lsurvey/gd Mozilia/5 (11201871
1 Isurveyigd Moz 175 ( 43015890
1 faurvey/gd Mozllas5 ¢ 9121881
1 fsurveyigd Viozile/s.( 7231534
1 /survey/ge Mozlia/s.0 12231885
1 fgurvey/gc Mozil'a/4.{ 11681989
1 Jsurvey/ge Mozilla/5.0 4301839
1 /survey/gd Mozillas5.0 9291867
1 fsurvey/gd Mozi'las5 € 10031981
1 /survey/gd Mozil'ar5.0 7477E83
1 faurvey/gd Meziiafs.( 12211892
% isurveylgd Mezlla/'5.0 8281567
1 fsurvey/sd Voz'fa/s ( 50945984
1 /survey/3d Voziizi4 [ 2031964
1 /survey/gd Mozil'z/4.l 5059969
1 /survey/gd Mazilla/4.{ 12041378
1 Isurvey/gd Mezilass £ 11261966
1 faurvey/gd Mozlla/s.{ 1241955
1 fsurvey/gd Moziila/5 ( 12227981
1 fsurveyigd Mozilla/s5.( 3131873
1 Isurvey/gd Mazlla/s.t 5281657
© Isurvey/gd Moz!l'a/S.0 4211975
1 fsurvey/gd Moz ais { 11151971
1 /survey/gd Mozita/s.( 3151983
1 Isurvey/gc Mozilia’4.( 7071232
1 /surveylgd Mczilla/s.{ 7117884
1 /surveylgd Mozilla/5.( 2211280
1 is.ivey/ca Moz'll2/4.C 1091588
1 Isarveyl/zd Viorila/s.(0 2161384
1 /sJrveylgd Mozil'a/5.0 1704 869
1 fsurvey/gd Mozia/5.( 10291884
1 fsurvey/gd Mcz:'{2/5.C 10271582
1 /survey/sd Moz:ila/5.0 1141985
1 fsurvey/gd Nozila/5 { 9191983
4 fsurvey/gd Mozilla/5 { 42813753
1 Isurvey/gdMozilla/5.0 6151988
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DPFG7DL 798qygeel EUSYGIZ
DPFG38FR 2r79325@3 ELSYGLF
DPFGG7zn7h4801j2 BUSYGMNY
DPFGGEZ dv4p2p26I EUSYGNE
DPFGEEZ gbasgdan’ EUSYGNE
CPFGGOX 878maEbE EUSYGNE
DPFFGGEZxzu42a33t EUSYGN.
CPFGG72anDvzkim, EUSVGP4
DFFGGT7203wkadrbi EUSYGPE
DPFGBBAC pmx9gd2 EUSYGLE
DPFGGBZ Okxlyvbb6 EUSYGNS
DPFGGEY hamgiwh” EUSYGM:
DPFGBEF wehucenp EUSYGKL
DPFGGEZ athe2751¢ EVUSYSNP
DPFG70J Sebrutcdi SUSYGIS
DPFGGS> lquchgsuc TUSYGML
DPFGGE) c7xqs0y9 EUSYG VI
JPFHIXL gkoge8ays EUSYGR\
DPFHIXP gp781cas EUSYG QL
DPFHIXP ghghkusr2: EUSYGVE
DRE9XK zypulaybs ELSYG3F
DRFH8XkL Bhadyybul EUSYGSC
DPFHIXP zqww§3wr ELSYGVT
DAFHIXL firr pdggfy EUSYGRY
DFFHIXN ShzrvmOki EUSYGSE
DPFHOXN 8z2swvub EUSYGQ)
DPFHOXN 322593z EUSYGT2
DPFHZXX kad44 4b7g: EUSYGRI
DPFHIOXL x2gwabpg EUSYGA\
DPFHBXP adku2kud EUSYGVE
DPFHIXP mvEexcqr EUSYGAOL
DPFGEB> dp2nzdcli EUSYGNE
DPFHOXP Buknfgytas EUSYSQ(
DPEHEXY vTdrbzzv? SUSYCQL
DPFHEXA mag1zSm EUSYGSE
DPF-j3XN dSr409p8r EUSYGQF
DPFHIXK s4zatmbrf EUSYGPT
DPFHIXP axn9es’20 EUSYGR7?
DPFHIXP 73wnSrvOl EUSYGRE
DPFHIXP 2vbval3 B4 EUSYGVE
CPFHEXL 66k3MB7: EUSYGQL
DPFHSXP mach8nfx EUSYGRS
DPFHCO\ pusmx2eS EUSYGW
DPFH3XK wa8srkupt EUSYGRC
DFFHCCY nmphn7 Iy EUSYGVF
DFFHOXN 2bgnwa47 EUSYGRF
CRFHCCA dI3MBez3w EUSYGW
DPFHCD\ d7uwttrzpr EUSYGW
DPFHCF4 u2kgizmu EUSYGW
DPFHCFE v;tlyt?xyw EUSYGX)
DPFHCF2 76nzngiki EUSYGW
DPFHCCY cmxbyuzy: EUSYGW
DPFHEXL kexB14hyt SUSYGES?Z
DPFrCF4 7qidxclkce EUSYGW
DPFHCFS 7Th3gtxgles ELSYGXT
DPFH3XL cywhw242 EUSYGQL
DPFHCCYhp gjbzfyb EUSYGW
DPFG7LL Bgsjd4dpz ELSYGH:
JPFHCCY 3nvrdoxxz EUSYGW
DPFHCCYZ;r3b0wxg EUSYGVF
DPFRCCYgeduke38: EUSYGYX
DPFHMECva3kniix!' EUSYHRF
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NN A UA BN VLU WARD“AUNUVU VAN IWWUWNOUDLDAANLBRNNONWVLDO DA WANWWRRAN AW RON 2 a2l

3 2002A
220023
4 2002A
3 20028
3 20024
2 20024
2 20024
3 200247
520023
2 20024
3 2002A
3 20024
4 2002A
§ 20028
1 20027
220028
520023
120023
3 20023
126228
220028
4 20029
120024
320028
120028
521028
22002A
1.2002A
120028
5 20028
§ 20028
1 20028
3 20023
4 20027
4 2002A
2 20028
520028
220224
5 2002A
520024
120024
3 20028
3 20023
3 20024
521023
120028
2 2002E
5 2002A
4 20023
120028
4 20028
§ 20027
2 20027
120028
4 2002A
420024
120028
3 20028
520023
4 2002A
5 20C24
120026

30028
30024
3022A
3022A
30323
30028
Jco2s8
Joeza
32025
asoze
30024
30026
3002A
3002A
3A0C2A
30028
3002A
3002A
3082A
co2A
3002A
30028
ooz
3002A
30024
33024
3c028
3cc23
30027
30028
30024
3002A
3002A
30023
3002A
3002a
J022A
30228
30028
3002A
30024
30024
32023
32023
30024
300ZA
3002A
30024
30024
30024
30028
3oc23
30028
Jonze
30028
30224
and2Aa
35023
3noza
3o0czs
3C02A
3002A

4002A
4002A
40028
40024
40023
40024
40024
40027
40024
<002B
40022
40D2A
40028
40023
40023
4002A
40028
4002A
4002A
4032A
40023
4002A
40028
45024
42024
40024
20023
4002A
40028
4002A
40028
40023
4002A
4002A
40228
50028
4002A
40028
4002A
40028
40028
4C02A
40024
4D002A
40028
4022A
48022
49028
40028
5002A
4002A
4002A
40023
4002A
40028
40023
435028
47024
40024
<0024
40023
4C02A
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a48
649
630
631
653
£54
E5T
£58
560
663
865
688
667
665
672
873
675

§32 02/03/204
537 02/037201
540 C2/03/201
542 42/037201
544 02/037201
549 C2/03f207
555 0/03720°
555 02/04/201
557 DC4r201
559 0204201
562 021047201
585 02/047201
572 02047201
573 €2/04/201
575 062/04/201
575 02/04/201
586 02/04/201
537 021047201
539 02/04/201
530 02047201
592 0042
555 02/04/201
587 02/047201
£00 C04/201
€0t 02/04/201
803 02/04/231
605 Q2047201
807 £2/04/201
609 C2/04/201
810 02147201
647 027247201
B85 021347201
€21 02047201
625 02:04/201
827 Q21041201
623 02/047201
829 02/04/201
820 02/04/201
631 02/04/201
814 02/047201
635 02/04/201
627 0204204
€43 02/04/201
645 02047201
647 02/04:201
648 02/04/201
849 02/047201
5E0 02/041221
€51 02/04/201
383 0/04/221
G54 C2/04/201
657 ©2/04/201
858 02047201
860 02/74/201
883 0204201
665 02/c4n201
663 02/047201
657 02047201
669 02/04/201
672 02/04/201
673 02/04,201
€75 02/0¢,201

40

3231881
7171879
3021584
12121879
5107380
11231583
11021988
4231532
6201885
8081971
12241573
2211875
2101945
2181820
3061846
3 12221933
3 1301942
3 5011857
3 12041945
3 5121934
3 3221952
310211944 10
311171938 1-
3 5191958 5
J 10231943 10
3 10051942 10
3 4281385
3 1011937
3 8031932
3 5051882
312081048
3 9221959
3 §281949
3 8301923
3 5227943
3

3

—

LVODOWANWMNNDLDW® M - =AW~ W

WLl WWwy wwWWWwo oW
-

-

DML D WA E SN

2081947

10031944
3 8111837
3 112219861
3 8051942
3 12241944
3 10221944
3 7291938
3 3311945
3 1021948
3 2241982
3 4091843
3 5381351
3 12251947
3 2207340
3 10231934
3 3161957
3 2331847
3 8201945
3 5261842
3
3
3
3

-

- .
NOND—m

Y

a
WNNNOODBORNWLO NN U AR =

§251880
8221937
8041833
2251942
3 12101853
3 7141811
3 3281944

Aprerdix E o report xis

- ISEEN N [

27

1881
1379
1384
1579
1580
1883
1988
1983
1885
1971
1973
1875
1846
1960
1846
1938
1942
1957
1945
1834
1932
1844
1E38
1589
1343
1942
1985
1937
1932
1952
1848
1953
1943
1920
1348
1947
1944
1937
19831
1942
1944
1844
1938
1545
1848
1852
1943
1551
1947
1840
1834
1857
1947
1945
1542
1960
1837
1833
1842
1353
1971
“9ad

NRRAONORONAOMMNMRUOOAMMRORBOUORNAMRNNONMNMONNRRNNNMNMRUODBNMOMNMMNNRIONNNNRNUNMNRBNRBDORONOOMRMBNMRODMNNN

58

VNWWWUALDLLUOUWULLWWWWUWLWWUWLWUL LU WOULWWSLULNWWLW 2 WWLEWWaWRIMA) L = — o4 33 a &

P-0O0272



41

ODDOO0O00O00000000000d00000AAO0D00O00000C0OD0DOCO00OOCGOoOOOoOCQCRDODDOOCOOAaO

LR i e R e ok ek el el aiaadiadt odt I R R e I e R e

o T A T YT ——

OO DOoOO0O0A0000DOCO000QOOAOCOC00NO00O000CooUUUOORODOR00000CDCNaOR a0

[=NiN-N-N-N-g-N-F.N-R-NeN-N-F-N-N-J-N-N-NalsRal-N-N-Rol-N-N-N-R-R-R-N-N-N-R-R=-N-RN-No-N-N=NN-N=g-N-N-N-ReNoy-N-RoR-NolN=1NsN-]

COoODCO0O00UO00AOdUN00dUOD0CODO00UONYO00000000NOC 00000000000 EODOOT0

[=N-R-N-F-N-J-N-JN-N-N-N-R-Neola=N-N-NENERERsN=Nay-N-N-N-N-R-NeR-N-R-N-No-N-J-N-NeRelsi=]ral=1=111ofaly--N=N-N=N~N~ NN NN

OoO0CO0O0000C00000C0000000DLONU00000C000000D0000000000D0OQODO00COaODOOOOCO

5

QD oUEOANANNE Yy NG ety a0 s NI TR IOQ00NgTnY OO OR IO TN
VMM 0O rONO -~ O TOMOONOONUYMWUDOTY SOV e O NON,MO OGN ONPIOOMNTYT YOO~
VOFDDEROA NN, EOMOORNONOWAEANNNYOMPVMOUrDRNOAOTNANOONORONWYI~oIo @
MO rCraON N, DO "N e~ AN NNON - ONNNNCON - - 000N T rrON="NNOODOOLNNUOONI“NAONN—™ON
P R R - R T TR PP R TR R I N R R T e e e e U O O T R M TR T S N

TE T T T TR T T T T YIS T TN TG T AAANTY LA TSN TETLTITTTTTT T

NOWMMIN WO WY IEEI0WN NN WYKL UKD NN GNIN G RDWIN N EWNDN e NG WY WY EINmE e mnn g eeganae

NONNNNNNNANN T - N r NN s r AN =N rrrr NN - NN rIN s rN NN NN~ - N

(2]
-
o~

[
a
<
o

Zioreponxs

Arpend.x



42

GO0~ O0roCO0O0+00-00yx 0O rO0dGan+—~ 000000000000 ryrO0OO0Oo00DNONMNOO-~r00O0T -~ 0QO0O0 -~

[ R ek abak e it EE Rttt g o R R e = R e o a bl al R R e = T ey

[ANRaN-R-N-N-NoN-N-NeoloR-N-N-N-NeoN-N-N-NaReNil=-Nol=jag=-Naj-N-N-N-F-ReNN-N-R-l=NsN-Noj=N-N-N-E-NoNoN-N-N-N-F-Nal-Nel=NsN=)

OO0 rCO0+rr 00y vO0OOOO0rUoO0O0OTrrO+ 00 r+-r 000000 GrOUUO0O0CROOCO00rrOaDOO QU v~

Dk i T e - - T = B R e R ki I U R
. T T T e T T T T T N Y X T T A e T A T T T Y T T A Y AT T e T T e e e e T Y T T T T T o e e
B e e I al T i e e R el il - T I it = TN

OO0 rCO00OO0O0O v OO rrOrdr-ro00C0ro00000A000000-~0000000D000AdT"T0D0Or 00O

D - Rl - R e e - R e el - Al =T R S o o~ T = R =

o T Nm T T ¥ At e Y Y B F R = Y e Ym = Y ¥ = ¥ = =y ym Y= Y= T A= Y= T= Y=t - v Y 1 Y= T ¥ Y™ Y™ ye e e T T g v g = v T T — v v

00000000000 COO00000NO 0000000000000 UO000C00O0LUDOOORLDO0OO0OO00DO00O00C

P-G0Vz74

Appencix E to repartxis




43

T R 1 o T T A YT Y T K T T - v T T T T e v T T FT e e e e T e e e Y T T YT T T 0T v v e T T N e Y T Y Y- e T T U v e vm oy v v e T

R o T T N e T T T T Y ¥ 1 T v T A Y T T T T e e e e T T T T T ¥ v Y T 4= ¥ A= 1= T e Y= A T = T Am e o v v- Y= 4. = v vm = -

N NMAUNNNNNNNNNNNNNNNN NN NN NNNANNNNNN NN NN NN NNNNNNNNNNNNN NS

CfO OO0 O0rCO0o000000g0000ND000—~00O000d00~00+00 AU UOoOO0O0r- OO0~ ~0Q~-~-CaOo00O0

OO0 - - 0000 00U Or~O00Rryr0O00O0ArQO0rOC -0 O0r0r-r0C0r-r00D0r -~ 00y OCOraoeoQ

O r et rrrEer s rrO0O0rr e r e, r e, T r O T O C e e r T O Y ST e

o000 0C000000NA00Glo00o0D0000000000C000000 0000 ACO00UBO0O

CFOCFO0 O Y Q0000 "GOO COO0O0O0DDACUD0000Q000C00O00«~T000OOQRUODOO00D0OrrFQOCcOoO

B R R el i T SRR N R R e e o~ I R o~ ol e e - = T ot ol Rl ot ol o = S

v = A = T Y T T T = T T - e Y= ¥ Y= Y= vm = = = P e e v oy T v I T T Y Y Y= 1 - Y= (3 Y= ¥ Y Y T T v e e T e e v v

O U S A S A S e T T T e el - K~ R e i ik ol i R ey .

050278

2

Appendx E to repor.xls



OO EHOAONNNIOTONDOAOIOD el @O~ NANMD OAYTANCODAWINONINIT OO T NPT D

NN~ HONNNAUNNN TN NNNNGNNNNNNNNNNMMOANN N NNNNONNNN NN NN NN

[-N-E-N-N-N-B-N-NeN-N-N-N-N-N-NoleN-NeN-N-N-N-N=NeNoNaN_NoN-N-N~-NaolNal-NoloN-N-N-N-Roll=NoR-N-N-R-lal=Nal-N-NalalaN-N-N-N-N-N-]

CODDO00O00O0Aa0000000D00RCO0OaOC000DO00000Or00dO0CC00S0000dOO0N000TA00

[« RoNoN-R-R-R-Ne-Nolle-N-R-NoF-N-F-Nol=-NelslsNasloloN-g-FoNoR-Rel-NoRoRsNoNeoNoRoNoRoN-N-N-N-NoNol=g=NElLaloNal-l -2 J-N-N- -}

0000000 N00000DCUUUUDONO0Dr00BD0000D00000C0000000YCNNA0D0O0O0aQCO -«

TO0O -0 OvYy OO0~ 0O Orvr 000 wUoOOOoOUOOONODOryrrOor-r000r00000000 -~ OOLDOO-0AGO

B i i i o~ R e R - R R et - Bl R R I PR )

T T A T T T P I o e T T I o T P T T T et g e e T T T P e T T T T T Y e Y T T T T T e T e e e

N o ¥ T N T Y Y Y T T Y N T Y E P T e e P e e T T T e e T T T T T T T e T T T T T e e

v

T T T T T T T T T T v Yt R R e Y Y T e T g T T e e e T N e e P e T e e e T T e T T T T T e e T T e T T T

P000278

ort xla

Appencix E tc re;




15

NET RN NNY VN NNy NN - NN N e e e NN e e Ve NP e NN N s (O e oem o

CO000O0CCOo000O0SU0000000000COoOROONOLOLoODO00N00A00000C000O0TDAVAODO

SR-goN-ReB-N-N-N-R-jelefelai-N=-N-J-R-N-E-N-R=R-NoN=oRei=js=RagsRe =l o e i iN-n-N-N-N-N-N-N-N-N-N-N-N-NoN-N.N_-NW-}

1 word Ecor
1 The lop pi
1 Nameana

MNMAON o NND®O O NN NN NN LBt R B N MONMMOMENTTMmNNm MONNOMOM Mo

2

0000 CROOOC00N0O0DOOOO00D0ONOCOUo0LULAAO0OOMNIOUAN000DDO0D000000OW

0000000000 O0NO00NOCO0000000000000CU0COCO000OD0CONOODOOLDO0C00DDO0OY

T e - e -~ v
£ 5 ® S ® & (5] & v
o ] & E [ n o <
@ L] " [ & o o @ o
E E ol E b E el c £
] W = 1 b o « N a
Z w = 0 = n =2 w -
G L L L L L L L L L L R L L B L L R N R R R I N B N N R Sy N N N N S e
NN~ N, e r el rr NN NN Nrr N NN N NN NNl N r e NN -~~~ 0O

NNt v N N e rNeErr NN AN RN TS NNN - AN sl NN rrrA s NN NN -

P-QC02T7

Append'x E to reperta's




4G

OO0OCO000ONOnoOoOLOADO00O0ROOO0C0CC0C0000000N00C000COOo0OO0DOCCODO0O00O0OOCODO

OC 000D ULODCODOO0OTr0AUOOO Yoo 000TCOOAOdro00000CO0C000R0CO.ODO0DO0AaD

2= -~ @ = =~ 5 c a E - @

g & 23 5 2o 2k 8 g2 § 8 5 B 3 ¢ &%
E g 8 2 £g £ 2 £ &3 [H 3 g @ @ T
o 5 o 5 PR " w a o a @ g = Zo

" 2., a o5 gy 5 X = E - £ E 8§ 4 eE
a = L2 L Soe = a o 2 § & o 2 o
3 [ —_t o "W L == ] (2] = w w m = piy /3 1
R R R R s Rl o Rl B R T R N T N R N R s Rl L R Ry Rl Bl Rt S

COO0OCONOOCODO000COQEOO0D0000UODO0O0O0CAOCOUOCDOo0O0O0C000DDDoCODOOOOOCa

DO OLOOD0O0ROCODEC000AE000N0D0UCCOUUUUAOCOO0000CC0~O0DO00ODaON

milar Ize

3

18

m o NN o~ N BN T T N B ] NN om L] MM OO NM O

00D 000O00AOO0DO00CO000000V00C000DO00C00OODNODO00000000000D0UOO

Or-rOo00OO0O0000D0000T0O000C0000000000O0OY OO~ 000000U0O0C0O0OO0O0O00CO0

. - - . o = [ - -
g s L&as E e E a o oy&2y E o 2 &8 n £ 25=

a3 £8& & i § £ o J2FBL @ g = E= o PR
) P £ E a a 288 = n ¥ g (5] v Foo
o 2 A ] o e E 8= x B 5 EE ° £ O L=
& g EEZ & zE @ a r=E B s w g3 = u 2855
= @ = SE= 8 Fa £ o EXn 4 = = Zw = @ =aa

1 I rememae
1 sama naT

1 from mem

1 itsald ame

[a N sl =-Na]

coo

oo

| ramem(
fram mem

(=1

o

e o

(= s

sarre 'oge
i (coks the

P-003273

Appendix E to report.xis




47

0000000000000 000000000CO0000000000C000CUCUCUDO000D00CCAOO0O0N000C

b th
b L
a 9 &
Pt -
z § @
_—I. @ =
L] NNMm N NN aoo M~ e MM 7 oM ™ Mmoo MmN m NetN aaonome

0000000000000 00000000000000000LODO0OOODO00C000RLDDOOA0O00O0OOO0O00O0

O 0000 COC0000000000000YA0CgUoO00000000N00~00CN A rD0C000A0DOOOTO0O0

cegy » - Esa c o Gos fu— e - n
oo 2 6 8 © Ea 6> 8 E I =
nm.m W £ c o= 8 a NNH a w_m 8 g2 E
@ n > @ o n @ a o . @ - P ar
8¢ 8 & EES E F £2F 1 gn s £ B% E
[ o o & 0 o 3 ) a2 a S RS " > & & o
uQJ = - wuwa o =z nre o w < = 2 wl =
N e m A NN~ - NANNMNMANRN T, I N AN CNNNAN T T r NN eEN =N e 0N~ N NN~ CTNNNN

GO o0000000000O00ADA00DO0CEOO0CN00Gd0000LEOCoNOO0C0000000000DDTOO0

OO MmMO000000000000C00C0O00C0O00000DCo0N0000ODO00000ODOgOUOr~rDO0DOO0O00LLOOO

. . ©
a 5 g
n 5 -
L34 o i
4 o B
9 £ lmn
uy = in
M O NTNN~- oM o~ “« NN TONNN ONNm N N MNN N - ™ © ~

P-C0u27¢g

Appendix € 1o report x's




L

A T T T T T T Y N PR T Y Y Y T B Y T e e e T T T N T R e T T e S T T Y T T T e Y YT ATl Y Y T e T e 1t e e e e g N

DT B 0 Mo T e B e B B e W e e T B T B T o e e T B T T e B B e T B B e N W B I W I B R B T B R I T N I I N B N L R e N N I ]

OO0 000000L00O0NUO0GOoNd0QCC0000000000000VC00000LMAUVUOD000CAODRO0O00

[=N-N-N-N-N-N-RB-N=-N-N-N-N-NENsNoRasN==N-N-NoNofR-NoN-N-N-R-N-N-N-N-F-N=-N~RN-N-R=-Ne N NeRa all-NaoNol-NolleleR=N-Naol-NoNol-Na]

NN ™~ o m N oMo L MM M NI NN MM NN m o

0000000000000 ALUOOODCO00DOO0000N00C0CO00CO0C0DO0O000000LOCUGdUDO0O0DO00O00000CO0O

00O OoODCOO000O000OWNOCUODOCOOO00000+«~0000000000D0000UNUOUO00COOoOCOoCOON

- - - . - e o - & e = e = o w
5 m.n..e ge 8L §35 q g na 3 & 3 5 = 2 LA ]
. EE £L£ gmn [ ] ) mm n 2 ~ - 5 £ 1 cE @
toa8d B9 U8 wvs [ on gl xu e} - oot e o 2 FA
EEEE 1 85 EafP E EFZE s a S Eck a E
EEEsy ofF Pz Eo =4 N hLog S “§ o nom L £ mm 4
LZww I3 £z =8 STm 7] wes T 22 FEE-11 e = - wZ 1z

NN N =~ rNeErN MmN NONNT NN T NN N NN NTTN e =N~ NN e

0080000 EOOD00000nO000000DO0C00RO000000000Cl0N00D00C00ODOIV00D00CC00

30280

Appendix E to repori xis



<n0.a72
4B30.15
781.803
185.223
300 297
25383
251484
4371477
303.532
390.035
990.595
371.842
314,443
493.838
523191
365.303
2737341
288 252
332722
278.021
327.058
294.035
275168
2033.49
303.355
382.075

253.33

427.07
478.118
412,674
237.45%
203.128
318,529
328,523

360.74
218.256
480.474
€37.832
319.088
464.011
257.197
350,711

357.6%
315442
273953
259034
374.173
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308.554
299.871
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362.551
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535.428
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289.325
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02/03/2071 10:584
02/03/2013 11:44
02/03/2013 *2:43
02/C3/2013 13112
02/03/2013 13:41
02/03/2013 16:54
02022013 22:33
02/04/2013 01:40
02/04/2013 07:12
C2/04/2013 08:58
02/04/2013 C9:41
02/04/2013 11:05
0z/04/2013 12:82
Maz a/5 (020472013 12:52
020472073 12:53
02/04/2013 12:53
020472013 12:55
02/04/2013 12:55
02/04/2013 12:55
02/04/2013 12:35
02/04/2]1312:
02/04/2013 12:38
02/04/2013 12.57
02/04/2013 12.57
02/04/2013 12:58
02/0472013 12:59
Vozl'als.( 020472073 12:59
L2/C472013 12:53
[2/04/2013 12:00
S2AME012 13:01
02/04120°3 13:02
02/04/20°3 1302
02/04/2013 1303
02/04/2013 13:05
02/04/2013 13:058
Mozita/5.002/04/2013 13:08
02/04/2013 13:05
02/04/2013 13:05
02/04/2013 13:05
02/04/2013 13:08
02/04/2013 13:07
02/04/2013 13:.07
02/04/2013 13:09
02/D4/2013 13:.09
02/04/2013 13.08
020472013 13:10
02/04/2013 13:10
02/0472013 13:10
02/04/2013 13:10
02/04/2213 13 11
02/04/2713 13 12
02/047221313 13
02/04/231312 13
02/04/2013 13 14
02/04/2013 1315
C2/04/2013 13116
CU4201313:17
Q2/134/20°3 12:17
02/04/2013 13:16
Q212412013 12" 8
020472013 1315
02/0472013 13-21

Arpencix E to reporl.xds

1 /surveyfgd Viezia/5.t 3231581
1 isurvay/gd Mezihals.C 7171978
1 isurvey/cd Mozila/5.0 3021984
1 /survey/gd Mozl 15 [ 12121578
1 isurvey/gd Vieziiz/5.0 5101580
1 saurveylgd Mezlia/5.0 11237833
1 Isurveylgd Mzziliz/5.C 11021208
1 Isarveylsd Mz 5. 4231993

1 {survey/gd
1 /fsurvey’gd V.o
1 /survaylgd Mezl'wS.C 6211875
1 isurvay/gdtdez lia/5.0 2101346
1 /surveylgdMoz!lla/S.C 2181880
1 /survay/sd Moz!la/5 € 2051945
1 /survey/gd Vozi1a/5.( 12221933
1 hurveyigd Mozilla/5.0 1321942
1 fsurvey/od Mozlla/a.t 9011957
1 Isurveyigd Mezil'as4.0 10041945
/8.0 8121984
1 fsurvey/gd Nozi'a/S.( 3221852
1 /survey/gd Vioail 2/5.0 102113944
1 /survey/ga Mozil.a/5.¢ 11171933
4 isurvey/gs Mezlla’s.( 5151969
1 Isurveylyd Mazillass.( 10231943
1 /survey/gd Mozilla/5.( 10051942
1 /survey/gd Vozilal5.C 4281085
1 fsur/ey/gd Moziia’5.0 “011837
1 fsurvey/gd Mozilaf5.( 6031532
1 /survey/gd Mezilal5.( 57510852
1 /survay/gd Moz la/5 [ 12081948
1 /survay/cd Vozi'ai5.0 9221958
1 /survey/cd Viozll'aia.t 8281849
1 /survey/zd Mozillais.0 6301828
1 /survey/cdMozillar5.U 5221848
1 /s.rveylzaMozilars ¢ 2061947
1 /sirveylsd Mozila/s.0 10031844
1 isarveyfgd Nczila/5.0 8111937
1 4survaylgd Mozitars.0 11221581
1 ssurveyigd Mezla/5.C 8051542
1 Jsurveylgd Maz 12/5.( 12241544
1 Isurvey!gd Moz.l2/4 { 10231844
1 /survaylgd Mozina/d.t 7281953
1 /survey/gd Mezilla/5.0 3311945
1 fsurvey/gd Mezilla/s.{ 1021945
1 Isurvey/gd Mozita/5.C 2241882
1 fservey/gd Moz Tars ( 4031943
1 fsurveyigd MozilasS.( 5131951
1 faurveyigd Mozil a/S.( 12251947
1 fsurveylge Mezilla/5.0 2201940
1 Isurveyige Mozilla/5.{ 1€231939
1 /survey/ge Mezillal5.¢ 3161857
+ fsurvey/gl Mozrials.( 203194

1 Isurvay/gd Vozi: 52010945
1 Isuvey/gd Mozi 5251842
1 Isurveylgd r\‘otlla,’st 8251980
1 /survey/gd Mozi 12/5.0 ©€22537

1 Isurvey/zd Mok 8041333
1 fsurveyisd N 2251942
1 /suvey/zd Mozil a(121D1 953

1 Jsurvey/zd Mazillai6.C 7141271
1 /surveylgd Mozilz5 € 3251944
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DPFHVAC 4b8ng*‘tn EUSYHRY
DPFHVEC 4kjObSdne EUSYHQ)
DPFHMBC rBraldytig EUSYHRE
DPFHM8C 14Dpangh! SYHD
DPFHMB( bbgnowsd SUSYHI:Z
DPFHMBC clec6hBIn EUSYHR?
DPFHCFZ gly5fhas: EUSYG R\
JPFAVEL tkuh370gv ELUSYHSE
DPFHMBCs01yCnybt EUSYHRE
DPFHIXL mhd1ggey EUSYGS(
DPFHSXY 08Lasyas ELEYGRL
DPFHEXL opSrmggk ELEYGRF
DPFHRT7E7naygenptELSYHXC
DPFHRTEd31{z8lcvs ELEYHTV
DRPFRRT8 cp?name? ELSYHXC
DPFRATIVIGisxSr0s ELSYHW
DPFHR78 m2mb688 EUSYHX2
DFFHRT78 wlffaswiy EUSYHYA
ORFHRT7C ghsS3viSIEUSYHZT
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02/05/201309:27
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1 /survey/gd Mozlilars.t 8011848
1 fsu~veylct Mozil'a/6.{ 2011544
1 lsu~vay/gd Moziia/5.( 4141943
1 fsurvey/gd Mozilaf5.0 32315844
1 Isurvey/gd Mezilas5.0 2151547
1 /survey/gd Mczilaf3.0 4291380
1 faurvey/gd MeziliafS.0 9151943
1 /survey/gd Mozilla/5.C 3301988
1 /surveylgd Mazilar5.0 6371983
1 Isurveyled Moz '2/5.0 5151938
1 Isurveylga Mozlizid4.0 70315881
1 Isurvey/gd Mozita/5.0 1071845
1 /survey/gd Mozil:z5.0 4041978
1 /survaylgd MczillsS.0 8141948
1 Isurveylgd Mazila/5.0 2261950
1 fsurvey/gd Moz!'12/5 ( 3241944
1 fsurvey/gd Moz(2/4 € B311946
1 faurvey/gd Mozila/3 (2171934
1 /aurvey/gd Mozllas5.C 5161985
1 Isurveyigd Viozillaso.( 2051944
1 tsuiveyige Voozita/%.( 12061941
4 Jsurveylge Mozil'a/S.( 4231847
1 /3u~vey/ga Mozilla/a.( 4011544
1 /survey/gd Mozllar5.C 8231587
1 Jsurvey/gc Viozil2's.0 6271340
1 /survey/nd Mozitla/s.0 5241931
1 leurvey/gd Mozl 2/5.0 4141971
1 /survey/cd Mozila/S.C 41415684
1 /sLrvey/sd Mozilla/5.0 7051945
1 /surveylgd Mozila/5.0 12131863
1 /survey/gd Mozi2/5.0 4219883
1 Isurveylgd Mzzlite/5.0 12111970
1 fsurvevigd Meziliw5.0 11251379
1 lsurvey/sd Mezilla/s (10021976
1 leurvey/gd Moz.lla/5 € 10021974
1 /surveyigd Vozila/5.0 8231867
1 faurvey/ad Mozill/S.0 7221884
1 Isurvey/gd Moziliz/5.C 3051288
1 /survey/gd Mozlilars.( 14121385
7 fsurveylgd Moza/6.( 12221873
1 fsurvey/gs Vozita/S.{ 7301500
1 /survey/ga Mozla/5.0 218°B63
1 Isurvey/gd Mczilia’5.( 3181878
1 Jsurveylgd Mozla/5.0 7211578
1 fsurveyled Mozilia)5.0 72315584
1 /survey/gd Mozi'a/5.0 3201983
1 /survey/gd Mozillay5.0 11171984
1 Isurveyigd Mozill2i4.£ 10101563
1 /sarveylgd Woziley5.( 5121585
1 iaasveylod Mczit2/5.0 7061972
1 isurvey/gd Mezila/5 [ 4221885
1 isurveylgd Meaila/a.l 1071975
1 lsurvay/gd Moz lly5.C 1071977
1 /surveyigd Moz a/5.( B251981
1 /aurveyigd Mozit'ass.( 2211885
1 /surveyigd Mozit'a/s.( 10081985
1 Isurvey/gz Mozilla/d.L * 271982
1 Isurveylgd Mozillzf4.0 1211853
1 Isurvey/gs Nozdals € 32415870
1 Isurvey/gd Mozija/s.0 7024809
 Jsurvey/go Mozita's.0 1087501
1 /survey/gaMe2ila’S { 2211578
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DPFiHRTE Owhqaefri ELUSYHZ4
OPFHR78 s4q7v2nc EUSYHXA
DPFHR7C va7zg2eet EUSYHTV
OFFHRTS avat4Qupjt EUSYHX7
DFFHRTCgymacrfa SLUSYFVE
CFFHREB 7rmkeudy EUSYJ34t
DPFERT L sg5ming EUSYRW.
CPFHRBE halph52xL EUSYJ2Z1
OPFHR79 qrx9cac84 EUSYHXE
DPFHRA4 7veqattit EUSYHW
DPFHR7F hrzafalae) EUSYH2E
DPFHRTL268wzx30 EUSYHZM
DFFHR7LC [3:zva008{ EUSYHZS
DPFHRT73 53t929p1v EUSYHXJ
DPFHR79 §]2x257cw EUSYHW
OPFHMBC xy5szue,B EUSYHS4
DPFHR78 pmfan7g! EUSYHXA
DPF-IR79 2pu36c8st EUSYHW,
DPFHRTB mjkqpgwz EUSYHXA
DPFHR7E 8sxtamens EUSYHX3
JPFHRA4 bacT{7Tn24 EUSYHVT
DPRFHR79 3mfe5sdin EUSYHAL
DAFHRT78 baBpqe7 v EUSYHW!
DPFHRE4 Emddater ELSYHW
DA7HIXK pes4es3s. ELSYGRY
DPFHR79 8vBvySwé4 EUSYHXL
DFFHRB4 fzyhBbhwi EUSYHVX
DFFHART? Ourmmrh3 EUSYHT?
EPFFHREBA rd5322yhe EUSYHW
CPFHCC1dlyagh9dI EUSYGVE
CPFHR84 22dlyd33e EUSYHW
DFFHR84 Twa'd3wh EUSYHW.
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DPFHW3!16ecv-mxn EUSY.J53

- WNNULA P NMBARQREWGNNaWQOURNALANNW - AN A AR AW TN aRNANMAAGN A2 NOWDTWLASG WS

B3

4 2002A
§ 2002A
3 2002A
1 20028
4 20028
1 2C32A
3 20028
2 2002A
3 20028
120024
3 20024
3 20023
122023
120028
2200:8
2 20024
12002A
3 a00zA
1 2002A
220028
4 2002A
4 2002A
2 20028
12C02A
120028
4 20024
4 20028
120028
320028
§ 20023
120028
3 2002
4 20028
2 20023
520023
520028
§2002B
1 20024
3.2002A
1 2002A
320028
1 2002A
3 20024
3 20024
4 2002A
220023
2 20024
4 20024
J 20023
5 20028
5 2002A
5 20020
2 2002A
3 2002A
3 20023
< 2ccz8
2 2002A
520028
J 2002A
2 2C02A
3 20024
4 20028

WU AR ANU S ALAWSALMAENDBNNAANUONECTWUNNWLINLG cNWLWON S, WA I 2 BRAALLAD LG ANAN
N3 b Mo a2 A AW U NLWODPLRUWUWALANSMMNWWGOAMWERAE R DWW AEAMNUIW - e )
NN OWU=S WM ENNRNNS A A WA O w2 AU ANBNGNAWVNONRANOSLDANMOILZONGRNOIRN GR LR WM W

Apgend x E o repattxly

3002A
kbl ]
30028
3002A
30028
30028
30023
3002A
3028
3002A
ooz
0024
3c0238
33024
30024
30028
aepes
apoz3
i002A
30024
3002A
3002A
3302A
30523
3002A
30028
30024
JeozA
3co2Aa
5024
30024
3002A
30024
300228
2002A
30028
3002A
30028
3002A
30228
30528
3022A
36028
33028
30028
30024
32023
3T02A
300zZA
3g0z8
gDzl
IC02A
aco28
30028
3002A
024
3c028
3C02A
30028
30028
ainz2a
31028

40023
4002A
4G02A
40028
4002A
4002A
4002A
40028
40024
40028
40023
40024
4C02A
47028
4024
2002A
40023
4002A
40028
40028
40022
40023
40028
4C02A
4022A
£0%28
4002A
40020
4002A
40024
40928
45023
40028
4002A
40024
40027
40024
40028
40028
40028
4032A
40328
4032A
40028
40023
4002A
4002A
«2028
4C02A
40D02A
40028
40028
<0027
40028
40028
40228
4072A
4032A
4002A
40028
40028
40024

P.0Coze3



64

OO e r0-00r -0 r 0 rQ0000r “O0rO T ~O0OOr - " erO003- 000~ Ov-00

O O - r rOrUr O - 00 r rr0 0000 rd 00000 AUr OO0 ~ Qi rerOerSOr «O -

OO r OO D rOr r 00 AT T r r OO T T TR e e 0 e 000 r000 O 0O~

OO -0 r 000 cr 0000 r00rCrOr rvwrrrrr e 000 r0000 Q0 w=0Or O

ST T O T O Dm0 D00 T T rrO - OO YO 0000OGODODO0 "~ rOrrer0ri-00~Q v

T TN et NNrErIrN YT TN r - Dr O TNMNNCNTA MO T NN N0 0N

MANCTONIAN DN NDNRYONTOTONTNNBNO TR ON TN TWD MO~ — 0NN N W

Mr SN r e NNTIMNMerINOONTUOANNC-N MM T =N — D~ 0 MY e v -

NY NN T T YTV TOMrort NN - NOOON TR TONNN NN T TN N TNTODMNT MO

TN WUN TN TN NNDN rF I T r R rEr O T s N TN T TN =N O

m o m m m [34] m mm @ m m [s1 i1} m o o @ <m m o @ m o m m
ZZZMMZMZMZMZMM22MZ&MM.&IMZ.&MZm22.am_...mumMZ&.}.ZZMMZZ%MZZZZHMMZ
000000000 UUNO0000NE00RULUOO000000RNO0NLOIdd0OOC 0NN oo0
000000 0C00000000CDOOULONOOOODNO00000000O0000D0000C00O0O0000
U1 WD AN H) D 0 D WD D WD U3 W) W W W) K W A W0 W) WD UG W 0 W D WD WD U)W AT 6D WD UT 0 D M) D A 1D K W W) W) S A

COO0 v~ 0O~

FOO T OO0

D r OO .-

Qv QrCcior e

~FOQ Qe e

M ONNUITTN Mg

NWD O~ muu Ny

=N Y e e n

tT OV T T D

WTTOINN -

o m m m a1 m
MZMZZZMZZ
goonooaoo
OO DIV 0
oV aaawua

N
&y

Y

y

o-

= to repart s

Append x




L}

00O 0~ O0r00 -0 r G rrO0rrOrO -~ 0000vOrO0vry QD0 - rcr000-~0C0 v v~0O1 v«

OO+ - O, 0O rOr OO0 r0O0rd0Cr OO0+ 0 O O0r v r rArO0rOr 00 rrdQ00+ - wAOrrcl00O~00

OO 000~ O r rOGr00rOr e r r00 T OO0 e 00A0 - s =Q 0 rvrO0yvrQOrrrOrser OO —0

OO rr OO OO r "Ar00000r rOr Q- rOU00 e —0D0rOrd0rrOr ~r00 OO0~ OO —

Or cO e v rO vy O rOrO0Q:- - vrO0O0000«- O~ 0000000 T O T O TOr rrAOYy OO0rrO - ~OGrOv~00

DO T OO T OO " O+ OO0 rrrr O (rm e e e -0 r OO0 r00 v 00O v O r OO0 OO~ 00~ -

D00+ O r QA rO00 -~ rr OO0 0 OO0+ O rOrmrerremrer e re000r0000rCO0y "Q 00y OO0 e

e QO r O O m00C0 Y - O O rO0r00adnN00d0000Q0r—r 0O r e ravrrO0rO - rO0O0rOrryeO

e e 00O rOr 000 Tr rO v O wWrOrrOrOrrO000Gc0-r0~00 - r00r - rer00O0r0O00rreOQr v~

OO DO rOr0r OO0+~ 0rOO0Or OOy OrOOy rr rOr 00" 00+ r-r0000vr-O0OT™ .-~ O0QO0OroOO

-0 O r 0O RO r O r T T OO0 -0 r OO0 e OO, e 0~ O 00 00+~ OC iy OOQ+vO

Arpperd'x E {o repoitxls




918 02/05/201
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451.668 3 2 02/05/2013 11:34 1 Isurvayfcd Mezille/5.0 2231883
243.889 3 7 02/05/2013 11:24 1 Isurveyfgd Mozllizi5.0 52319684
464.033 3 7 02/05/2013 11:25 1 Istrveylad Moztia/5.0 11081964
195.029 3 9 02/0572013 14:25 1 IsLpveylgd Moziiais.l 1271985
231023 11 a 02/05/2013 11:27 1 Isurvey’cd Mozilzi5.6 E307988
347.99 3 2 02/05/2013 11:27 1 /survay/cd Mozlll2/5.0 1031982
232667 1 9 £2/05/2013 11:27 1 fsurvay/gd Mezilia/5.0 3261571
2g1.22t 3 2 C2/05/2013 11.20 1 /survey/gd Mczilla/5.¢ 12281364
474779 6 7 02/05/2013 11:28 1 Isurvey’gd Mezillay5.€ 2121382
226.481 4 2 02/05/2013 14:29 1 /survey/gd Vezile/5.0 5211982
177.951 3 7 02/05/2013 11:29 1 lsurvey/gd Mozila/s. 2151872
136.548 3 7 02/05/2013 11:28 1 /survay/gd Moziila/5.0 11171530
192.671 3 T 02/05/2043 11:31 1 Isurvay/gd Mzzill/5.0 £241957
578.168 1t 8 02/05/2013 11:32 1 /survey/gd Mozilles5.L 7141988
376,124 11 i) 02/05:2013 11:22 1 isurvay/gd Mozl 5.0 8221864
581.872 11 9 02/05/2013 11:33 1 /surveyigd Mezi'la/5.L 5041885
188.045 (] 3 02052013 11:33 1 lsurvavigd Moziliz/4.0 3301964
271.811 1" 9 02/05/2313 11:33 1 Isurvey/gd Mzzilla/5.. E101367
310,328 ] 8 02/05/2013 11:35 1 /surveylgd MazillesS< 11371954
1558.312 3 2 02/05/2013 11:37 1 Isurvay'gd Maz'lledS ¢ 3221977
280.378 3 7 02/05/2013 11:28 1 fsurvey/gd Vozillzs5.0 8061974
J12.513 3 ] 02;05/2013 11:40 1 Jsurveylgd Moziva5.C 3161870
356.122 3 3 02/05/2012 11:41 1 /surveylgd Mozl 'z/4.0 8091972
232.751 3 7 02:05/2013 11:41 t /survey/gdMezillz/5.0 4091974
210.832 3 9 020572013 11:41 1 Jsurvey/gd Mazillz/5.( 11111969
247.785 3 2 02/0572013 11:42 1 /survey’gd Maz:2/5.0 19111857
278.947 6 ] 02052013 11:43 1 fsurvey/gd Maz.ta/5. 5211985
238153 [ 4 02052013 11:44 1 fsurvey/gd Mazfla4.0 8211872
283.227 3 7 02/05/2013 11:33 1 fsurveyigd Mezlla/s.0 7081977
219.93 3 2 02052013 4 1:54 1 fawveylgd Moziia/a.0 3181862
208.201 3 7 02/05/2013 12:09 1 /surveyigd Mozil2/5.( 10161388
128.383 3 7 02/02/2013 12:17 1 fsurvey/gd Vioz 1a/5.C ac41882
160437 6 7 020272013 12:18 1 favrvey/gd Moz /5.0 9141880
220.712 6 3 02/05:2013 12:22 1 fsurvey/gd Mezil'a/4 (12071563
ar7.7es 3 2 02/05/2013 12:25 1 lsurvey/gd Moz ia/5.C 4171875
3B84.549 4 2 02/05/2013 12:27 1 /aurvey/gd Mozlla/5.C 5201885
184.141 11 7 02/05/2013 12.27 1 /survey/gd Nozilla/S.L 4171985
289.63 3 9 02/05/2013 12:31 1 /surveyigd Mozil2/5 [ 10251975
32:.688 8 7 0202013 12:38 1 1aurveyigd Mozillars [ 5107983
162.770 3 9 02/05/2713 1245 1 laurveyigd Mozil'a/5 ¢ 9431964
158.229 6 3 02052013 12:48 1 launveyigd MozZilla/4 ¢ 8301572
£23.€3 11 8 02/05/2013 12:58 1 faurvey/gd Mozlla/s ¢ 3301871
214.391 4 g 02/05/2013 12:59 1 lsurvey/gd ¥ozilla/s { 4011583
303.745 ] 3 02/05201313.03 1 Isurveyigd Mozill2/4.¢ 5091854
2567.053 3 9 02/05/201313.08 1 Isurvey/gd Mozilla/5.( 4147984
497 545 8 7 02/05/221313.40 1 IsurveylgdMozllas5 { 5021985
250,343 4 9 02/05/2213 13:53 7 Isurveyigd Mozillass ¢ 2251975
18C.345 3 7 02/05/2013 13:56 1 Isurvey/gd Vezilla/5.C E081882
708,245 ] 3 02/05/2013 14:35 1 /survey/gd Mozila/4.0 320°878
223,055 3 2 020572313 14 43 1 fsurvey/go Mozil'a/5.{ 4224968

330,87 11 8 02/05/2013 15 10 1 fsurvey/gs Mozi'a/5.0 1121875
288.959 3 3 02/05/2213 15.54 1 faurveylga Mozilla/d.C 12051959
133.824 1 8 02/05/2313 15 58 1 fsurvey/gd MozZilla/s.( 2181963
05784 3] 4 02/03/2313 1618 1 /su~vey/gd Mozi.al4.( 12201578
261.524 -] 4 02/05/2013 16 45 1 Jaurvey/gd Mozl a/4.( 10051863
327.448 1 8 02/05/201317.24 1 fsurvey/ga Mazilla/s.( 1091363
434.944 3 7 G2/05/2013 17:51 1 fsurveylgd Mozlla/5 ¢ 8071957
271.527 3 2 C2/08/2912 18:22 1 Jsu~veylgd ¥ozila/s.( 10881973
412518 3 2 02/05/2910 1€:25 7 fsurveyigd Vozllars.¢ 1221258
253.242 4 ] Q20572012 18:21 1 Isurvay/ge Vozila/S £ 11201873
409.84 3 2 02/0572072 20:52 1 fsurveylgd Mazila’S.0 2121985
228.957 11 8 D2/05/201321.02 1 /survey/go Mozilia’/5.0 2121983
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1179
1180
1188
1188
1200
1202
1204
1218
1227
1234
1242
1282
1283
1257
1230
1251
1283
1255
13c2
1315
1318
1318
1318
1320
1322
1327
1332
1333
1336

1179 02/05/201
1160 02057201
1188 0208201
1188 02/06/201
1260 0206201
1202 C2/C6/201
1204 C2/0G6201
1215 0Z/06/201
1227 02/08:201
1234 02/08:201
1242 0206/201
1252 02,/C8/201
1283 02/06/201
1287 02/06/201
1280 02/06:201
1251 02/06/201
1283 02:06/201
1235 02106/201
1332 02,0720
1315 02:07/201
13186 02/07/201
1318 0207.207
1318 02C7201
1320 007,201
1322 02107201
1327 0207201
1332 Q077201
1333 2077201
1338 02077201

8161979
7121980
4111882
7051981
9191602
10241374
+0281981

-

3

3

3

3

3

3

3

3 7221880
3 7751924
3 35241982
3 101198D
3 8301883
3 10241980
3 06221930
3 3231979
3
3
3
3
3
3
3
3
3
3
3
3
3
3

4251934
5451950
7181633
151535
3051935
11081951
1031937
3011635
2011934
5251982
11051960
5091578
3191981
2237980
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1879
1980
1982
1981
ige2
1979
1861
1380
1934
1882
1930
1833
1830
1530
1979
1934
1830
1933
1835
1835
1501
1987
1585
1584
1842
1880
1878
1901
1980
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825.275
219.347
242,255
354.718
317,533
212.847
487.33
162.81
2493.43
253,848
244,493
254.818
3606.453
410.384
15
142287
307.246
201.552
433448
224.796
217.842
203939
364.87
200.251
303,409
25412
389115
205132
4¢2 303
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02/05/2313 22:35
020E5/2013 23 50
02/06/2313 03 27
02/08/2013 Ca 39
02/05/2013 €9.03
02/08/2013 09:14
(2/08/201 3 C8:21
QYDER2013 10:36
C2UCE/201 2 11:57
02/06/2013 12:51
02/06/20°3 14:08
02/C6/2013 15:42
02/05/2013 15:55
02/08/2013 18:37
02/06/2013 18.53
02/08/2013 17:03
02/05/2013 21:04
02/C6/2013 22:59
02/07/2013 C2:37
02,07/2013 08:29
02/07/2013 08:32
02/07/2013 08:45
02/07/2013 08.43
0U07/2013 0635
02/07/2013 ©8:03
02/07/2013 09 28
02/07/2113 08 39
02/67/2313 1008
02/67/201310:47
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1 /aurveyigd Mozill/5 ¢ 8161679
1 /surveyigd Mazilic/5.0 7121880
1 faurveyrga Mezilia/5.0 4111532
1 /survey/ge Vozi'e/5.0 705°E8°
1 laurvey/ge Mozl! /6.0 9191682
1 {3urvey/ga Nozil a/4.( 10241978
1 faurveylgd Vozila/a.( 10291881
1 fsu~vay/gd Mozi
1 fsurvey/gd NMozilla/5.t 7181384
1 /surveyigd Voozla/5{ 5211282
1 fsurveylgd Mezilaf5.C 1071980
1 isurvey/cd Voz 'afs.{ 83019682
1 /survey/pc Moz la/'s.0 10241580
1 rsurveylgd Mozidas5.0 £221980
1 isurveylgd Mozliz/§.0 3231978
1 /s.rveyligd Mozila/5.0 4251934
1 Isurveylpd Maziller5.0 5151850
1 Isurveylgd Mczilia/S. 7161983
1 /survey!gd Mczida/5.C 3151885
1 Isurvey/gd Mczilia/g.f 3051585
1 /fsurvey/gd Voz.!ly/S (11084961
1 Jsurvey/gd Mezila/S { 1091987
1 /aurveyigd Moz lla/4 ( 3011535
1 /survey/gd Mozita/5.( 2011934
1 Isurvey/gd Moziiass ¢ 3251932
1 Isurveyigd Mozilass.t © 1091850
1 Isuneyige Mozi' /5. 5031978
1 Jsurveylge Mozila/5.( 3191881
1 Isurvey/gd Vozilazd.{ 2294500

£.030323
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A LWWAALAENDE ODRhaah ANEND WD W a2

4 20028
4 2C02A
5 2002A
§ 20028
3 20023
52c023
4 2024
3 2002A
2 20024
§ 20028
§ 2C02A
220028
1 2002A
120023
5 2002A
4 2002A
520224
120028
2 2C02A
2 25022
2 20028
320024
4 20024
320028
2 20023
4 20028
4 20023
2 zp023
5 2002A

3002A
30028
3GC2A
30028
3coza
30028
3oc2s
aco23
30024
3C02A
30028
20028
30024
20028
aoca23
37023
30028
3002A
3co2A
J0C02A
3CI2A
3C02A
Jooz2s
30024
32024
ace28
33024
3002A
3002A

40023
40028
40028
4002A
40728
40724
40028
40024
40028
40024
43028
4C02A
40023
4002A
4co28
4002A
A002A
£002A
48028
40028
40028
40723
40C2A
4072A
40028
4002A
40028
40024
42023
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California Designated Market Areas (DMAs) by County

This map depicts DMAs by county. DMA's are geographic areas defined by Nielsen Media research
company as a group of counties that make up a particular television market. These counties comprise
the major viewing audience for the television stations located in their particular metropolitan area.

Key
[l Bakersfield DMA
Il Fresno DVA
Chico DMA
Il Eureka DMA
[l Sacramento DMA
Plumas , Bl Los Angeles DMA
s [ Monterey DMA
Nevada . Palm Springs DMA

Siskiyou

Placer

El Dorado

Sonoma y p . San Francisco DMA
: ’ [l santa Barbara DMA

M, - San » . ]
7) Contra Costa Joaquin D NO Medla DMA*

Alameda

O
P

Merced

Tulare

San Bernardino

Santa Barbara

‘ ‘ ‘ For Call-resh information, call 1-877-847-3663. Funded by

CHAMPIONS  USDA SNAP-Fd, an equal opportunity provider and employer.
for CHANGE™ Visit www.CaChampionsForChange.net for healthy tips “These counties do not qualify for media placement per SNAP-Ed guidance.
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A, ORC International does every fype of
market research and also business research. A grezat
vanety of things.

Q. Okay. Andihat includes surveys, if
I'm understanding yoJ ccrrectly ?

A, Yes,

Q. Howlong have you worked for ORC?

N 3
UNITED STATES PATENT AND TRADEMARK OFFICE . INDEX
BEFORE THZ TRADZMARK TRIALAND APPEALBOARD | 2 WITNESS PAGE
2  HALPORET
4 Exam:navon By Mr. Colao 4
CLEARCHOICE HOLDINGS. LLC. 5 Examination By Mr, Bright 50
Opaoser, . Oppesiion Mo, &
- . 91190283 -~
IMPLANT CIRECT INTL. 3 EXHIBITS
App lcent 9 ID. DESCRIPTION PAGE
20 Exmbit| Expert Report of Hal Poret 10
Compter-aded tanscript of cepomt.on T (EXHIBIT ANNEXED HERETO)
test mony of hAL PORET tsken stznog-ashically ir: the iz
above-ntitled matte- before MIRIAM RIOS. a :3
Cetfied Coun Reporter an¢ Notary Publiz of tie 14
Statz of New Jarcy, at 1he ofices GUY J. RENZI & ]
ASEQCIATES. Colden Crest Corporate Certer: 2277 ¢ REQUESTS
Statz Highway 33, Sunte 410: Treator, Aew Jerssy 17
08691700, on Trursday, Feoruary 2. 2012, it (NO FORMAL REQUESTS WERE MADE.)
oorrerargat 302 am. 12
25
2l
22
23
24
25
2 2
- APPEARANCES: 1  HAL PORET,haviag been duly sworn, testifies
2 2 asfollows:
2  DYKEMA GOSSETT. PLLC 3 EXAMINATION BY MR. COLAQ:
3 BY:BRIAN A. COLAGQ, ESQ. ¢ Q. Yourname, plezse. Even though you've
5 Comerica Bank Tower £ justdoneit.
6 1717 Main Stree:. Suite 4000 ¢ A Hail Powet
7 Dallas. Texas 75201 7 Q. And whet is vour business address?
g Tel: (2143 462-6400 E A, 625 Aveue of tae Amrericas, 2nd floor,
9 E-mail: beolao@dykema.com 3 New York, New York 10011.
¢ Attomeys for the Opposer(s) 10 Q  Whatdo you da for a liv:ng?
N 2 11 A, Survey rescarch.
2 WAGNER, ANDERSON & BRIGHT. PC 1 ; “‘he(rg. ) 0.<ay: /'\l;ld how are yoJ emplcyed or
. ; . - e 0 ).ou WOrk
? BY. PATRICK B.RIGHTi ESQ. _4 A, I'work at ORC Intemnational, a ma-het
N 3541 Ocean \-’lew Bou.evard 15  research fm
g %Tng‘ﬁ)gégfzg; 91208 16 Q. OCkev. And when you sa¥, market
7 E-mail: pbright@ patentattorrey us 7 research. what are the sort ¢f things ORC
3 18  Irterrationel does?
9
C
1
2
3
4

Worldwide Court Reporters,
(800) 745-1101

1l (Pages 1 to 4)

Inc.
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¥'0 KCLO.’}I Qfuay, S
oA
Ha50¢sTLE

hitp://::aby ue uspto.gov/ttabvue/ttabvue-91150435-CPP-338.ps

10/24/2014 9:35 AN



e e cepas

nup #ttatyue.usplo.govittabyuedtabyue-91190485-0OPP-38.pdt

5 -
1 A, In 2004 ltock on the positicn that 1 firm from 1998 until around 2005, correct?
2 [I've-- that] still cssentially have. Tte comzany 2 A Yes.
2 wasnotcalladd ORCat th2 t me, Sut essentially iv's El Q. Okay. Andthen, :n 2004, you got into
4 becn the sanc employment. ¢ sarvey researc1 with a company called Guideline tha:
3 Q. Okay. Soyou have --so ten how long S wentthrough several name ctanges and now is called
& have you worked fcr CRC or are th2 predecessor £ ORCIaterna.onal, fair?
T corpany or a different namz? 7 A, Yes.
8 A S.nce middle of 2004. 3 Q. Okay Saoycuhave beer douing suney
S Q  Oh,singe - I see what vou're saying. 7 research since zround 2004 t.mefrarre?
1C  Soin 2004.you came to work for a company that wes L0 A, Yes.
Z>  notcallad ORC at that time? pa s Q.  Okay. Scabout signt years, ccrrect?
iz A, Correct. 2 A, Yes
i3 Q. What was the name of that company? 13 Q. Ohay. How <ld are you?
1z A, Guidalire 14 A, Forty.
15 Q.  Okay. Andwhen cid Guideline 3 Q. Ohkay. Now, vou we-eretained by
1%  beccme -- vou know changeits nameto ORCorbecome | 26 Implant Di-zct or -- in t1is case as an expert,
17 partof ORC? 27 cormect?
18 A.  There arz a number of sieps in between 18 A Yes.
1% that involving accuisitions ard name changes. | 1¢ Q. Al nght. Ard you're being paid 3500
2% think it's been zbout 1= ¢ years that my employer has 23 perhour for your re. Did ! read tha: nght?
21 been caled ORC. 21 A Yes.
iz Q. Okay. Wratdiz you do priorto 2004, 22 Q  Okay. What exactly we-e you hired 1=
zZ  employmert-wise? 23 do?
e What d d you do employrent-wise pricr 4 A Toreview the -eport on the survey
23 102004, when you went to work for Guideline” 25 [rom Dr. Rappeport ard provide my ocin ons absutit.
€ 2
1 A, lwisarauoney. : Q.  Okey. Soif I undzrstood your report,
2 Q. Ckay Wiydon'iwedothis Why 2 whichwe'll getintoin a second. you were hired by
3 don't you taks me th-cugh, first, your educationel 5 Implant Direct to review and analyze the RL survey
4 background. . ¢ and report, correct?
s A.  Ifistarended Union College in 5 A, Yes.
€  Scherestady. New York, where] had aBS in g Q. Okay. You were no hired to do your
7 mrathematics; then [ at:ended State University of New 7 own survey in th's case, correct?
&  Yor<at Albary whers [ zota Master's in 2 A, Corrzct,
S mathematics: and thex | attended Harvard Zaw Sctool 2 Q. And just to be clear, you have not
1T wherel graduated with 2 JID in 1998, 10 conducted your owr. survey in this case, righ=?
11 Q. Okay. Ardrthen, w1y dont)ou take us 1i A.  Right.
12 taroagh you- work experience from the time you iz Q  Okay Basically, it looks like what
.3 graduated darvard Laa Schozl i1 1993 right up ural 13 vou d:d is, you gave, you know, vour op.niors cr,
4 2004 whea you joined Guidclire. 1< for lack of a better word. a critique of the RL
.5 A. [~ upor g-adualing from law school, .15  survey and report, right?
€ [worked as an associate 2t the law f.rm of Foley, .6 A Yes
27 Hoag. which is H-O-A-G. in Boston, priranly in 7 Q  Okay Now. who i panticuilar tired
8  tacemerks anZ zdverusing with somre othe- matters 8 you?
13 aswell. Iwasat Foley I beheve into 2003, at ] A, ParBright.
23 wiich coint my family moved from Soston to New York, |20 Q. Okay. Have you spoken to anybedy else
21 and [ was Izoking to move .nto dzing su-vey 22 on the Implart Direct s-de besides Mr. Bright?
22 resea-<ch, and my rext full-time position wes al 22 A.  Nec. Other than raybe an associate in
23 Guideline. 23 Mr. Bright's firm.
z4 Q.  Ckayv. Soif [ were just to sammarize 24 Q. Sure. Let me ask the question this
25 really cuickly, vou worked as zn associzte in a law 25 way.
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Have you talked to anybody cn the
[mplant Direc: s.de besides M. Bright or somezody
wit1 his office?

A Do

Q  Okzy. Whet did Mr. Bright well you
abou: this case?

A, Basizally <ha: his chieat was appivirg
for tke mar< RealChcice and that it haz been opposed
by a company that 1as a registrazion “er
ClearChoice.

Q. Okay Anythirgelse?

A, Nothing that I can recall.

Q. Atsome point ke must have
communicated 10 you tha: vour tasx in this case
wotld be 0 review the RL recort and give comments,
right?

A, That's what he was initiclly asking me
tc de, was revizw the report and tell h'm what I
ol gh:

Q. Okay. Now, heve any of your -- et me
ask a cougle other questicns.

Hzve you been deposec before?

A Yes.

Q  Eowmany times?

A I'would guess, 'n the neighberhood of
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Q. Allright. Now before I sk about

that, obviously, it's —

I3 1: fair for me to assume. becaise
you ve been deposed 30 times, vou uaderstand how a
depositior. works, correct?

A, Yes.

Q. And you understand y ou're testifying
under cath. correct?

A Yes.

Q. Okay. Now. if you lcok a: deposition
Exhizit I w.th me, and you turn to -- I don't
believe it's numbered. Bat if you turn to whet
thirk is the first page where it says, Backgrcund
ar.d Purpose... Do vou see that?

A Yas,

Q  Allrnight. If ycu look at the last
paragraph there, the third paragragh on the paze
It says. This repor: contzins my opinions regacing
the RL survey ard repot Do you see that?

A, Yes.

Q. Okay. Do you stard by -- as you sit
here today. do vou stand behind the op:nions
contained in your report?

A, Yes.

Q. Does your report contain all of your
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30.

Q. Okay And-sitfairtosay that the

times in whch --
Were zll of these 30 times that you
wete deposed in connection with being en expert?

A, Yes

Q. Okay. Sothese 30 -- appreximate 30
occasions where yoa were deposad would nave been
from the 2004 timeframe antil the present, night?

A Yes.

Q. Okay. Now, t1e court reporter, [
thnk -- although I don't see it

MR, COLAQ: Have we marked th:s yer?
Can we ria-k this. please

Whereupan Exhib:t 1, Expent Report of
Hal Poret, was marked for idenuficatior.)
BY MR. COLAC:

Q.  Mr. Peret. you have depesition Exh-bit
1 in froat of vo1?

A, Yes.

Q.  Yes. That's the easy qusstion
Deposition Exhubit | is a truz end corect copy of
the repert you preparcd in this case? Take a lock
ati: but...

A, Yes, 1l certainly appears to be
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opinions and conclusions in this czse?

A, Yes.

Q. Okay. You're not going to testify as
*C any opinions 1ot cortaiied in your report, right?

A, Right. Unless there 15 additional
marerial or reports that I'm asked to look at that
‘ead ta otner taings. But as of now there s nothing
else thet ] havent put in the report.

Q. Right. Right [ assume we'd get
notice if you had additiznel opinions.

But as vou sit here today, you're not
plenning cn zestifying as to any other opinions that
are not in your report, fight?

A Correct.

Q  Allrgh:. Isthere anythirgii the
report that you believe is inaccurzie?

A, WvhenIread throagh it egzin [ noticed
one umber that I might have just written the wrong
number.

Q. Okay. Whatss tha:?

A.  Onthe second =c last page atthe
top. [ roticed it says, Only 3 percent of all survey
respondents confirm thzt they have had zny denta’
irrplant work done, and I think that 3 percent sheuld
be 1.7 percert. It's three respordents, not 3
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13 12
I percent,s0it's 1.7 1 Q. Now.ycunavea Maste-sin
z Q. Sowna:--in essence, what you're 2 mathemztics, if ] understood you correctly?
2 tellngmeis. ycur cpirion is. orly three of the 3 A Yes.
4 suney rzspondents confim that they had dentzl [ Q. Youdor'tholc a Ph.D. :n mathema: cs?
3 implant work dore, aad when you dc a calculation on S A, Correct.
% orly three respondents. you come up »ith 1 7 E Q. Doyouhold any degree :n statis:cs”
T pereent? n A, No.
g A, Yes. E Q. Now, if you'll turn »ith me -- well,
Ed Q. Allrnght. We'll get 1o that later. 9 actually, I'li ask you a courle questions an< then
1C  Okay. Other than -- thank you for that 13 welltum -- tum to this brnef overview page
_Z  clanfication -1 Because [ am goingto 1ave some questions for you,
pe Is there arything else in yoar report, 12 butI've go: scme others before I ze: into that.
22 havingreread it now. that you think may be 13 Now. you were not personaliy present
14  naccurae? -4  when RL Associates conducied any of its work in this
1= A, Ne. 25 case right?
ie Q. Okxay. Now.if you zowo--[1ave _€ A, Regghe
37 nurrbered the top of your report. I'm saying it's ) Q. Soyou have nc firsthand know ledze of
1£  rage 3. It's the part that says, Materals 18  what RL Assoc-ates did or didn't de, correct?
19 evewed. 19 A, Tsuppose yoa wouldn't call it
<C A Yes. 25 firsthand. [havethe rezort of what they did.
z1 Q. Okey. According :c yeur repon, you 22 Q.  Surz. Obviously you can rzad the
2z reviewed the RL Assoc:ates report, the raw datz from {22 repen, but you were no: there when they were doing
23 the RL suney. the ClearCheice oppos tion action. 22 amything, comrect?
24 the Implant Direct answer t2 the oppos.tion, the 4 A Yes.
2% ClearChoice websitz, t1e Rea!Choice website, the z5 Q  Allngit. Imear -- yoo mean you
1< b
L RealChoice Request For Production anc ClearChzice’s | 1 were 1ot therg, ight?
2 responscs to the Recues: Fo- Produclior, correct? Z A, Trats correct.
3 A, Yes. K Q. Youraaswer was, yes, that's why [ 2ot
1 Q. All-gh. Have you reviewed any 4 confused. Okay. Sothe reason I'm askir g you this
S oher documents or matenal other than what's listed % quastionis:
% in your rcport? z when RL Associates states that it
B A, No. 7 called individuals who had previously phoned the
§ Q. Have ycu spoken to anyone else in 3 ClearChoice call center, you'e not saying they'rz
¢ preparation of your regort? 9 lvirg, night?
] Iknow you said you scoke to 13 A Reght
L1 M- Brightand secple ir his cffice. But other than 12 Q  Okay. You hzve no firsthand knowledge
2 thai havzyou spoker to arvone else in preparaticn 12 whether the people calied by RL Associates
2 of your repon? 13 previously zhoned the ClearChoicz center or not.
t4 A, No 14 rght?
15 Q. Oxay. Whowrote your repon? 115 A.  Right
16 A, Me 16 Q. Okay. Anc you agree with me that i”’s
7 Q  Oxay. Did any cocy else assist you 1n 17  possible that a person could have forgotten that
i8  writing your report? % they previoJsly phored the ClearChoice call center,
19 A No % right?
Ay Q  Okay. Ycuactually typec thisall up 20 A, Yes.
21 yourseif? 22 Q. Ckay. And that would -- ‘hat could
zz A Yes. 22 exp.air why a person may have answersd (1 a survey
zz Q.  Ckay. Dnd M-, Bright participate in 23 thatthey had not heard of ClearChoicz even thcugh
24 w-uang vour report? 24 ey may have previous'y called the phene -- the
zs A.  No. 2% cali center, dght?

4 ¢

"

ages 12 to 1%}
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1 A, Yes. 1 A, Yes.
z Q. It’s possitle that somebody that was z Q. Okay. Now, a person wao called or
3 callec -- tia RL Associates called v.ould have had 3 phonedthe ClearCheice ca . cenier woald presumably
¢ somc memory of ClearCtoice. but would have fargot 4 be a prospective patient of deatal implants. night?
3 how they leared of it, right? £ A, Noinecessarily.
6 MR. BRIGHT: Otject to the form of the g Q. Well, you looked at the ClearChoice
7 question, because of the use o7 the phrase it is T website. ] th.nk we went over that as materials vou
€  possible. Otherwise. you can answ.er sutject to that 2 reviewed, correct?
¢ objclion if you can think o7 thz answer. 3 A, Yes.
ic THZ WITNESS: Sorry. [lostirack of 13 Q. And you kncw that all ClearChoice does
11 whatthe quesuor wasnow. L 1sdental implarts. right?
12 BY MR.COLAO 12 A, [doa't kngw that, ene way or the
o3 Q. Olay. [MMask it again and 23 other
L4  Mr. Bright, certainly -- ] essume be has preserved 1 Q. Okay. I'll represent it to sou. 1
S  hisobjcc:on. ©15  guess as an expert we can do that. Twantio you
3 It's possible that a pe-son called by 1§ zssume for e, because I'll rezresent 10 you because
7 RL Associates could nave sorre memory of ClearChoice, [ 17 its true, all ClearChoice does is dental implarts.
28  tulsimecly forgot how they inialiy leamed of 18  They don't do ganera! dentistry. Ttere's rothing
9 ClearCheice. right? 1% else going on at ClearCaoice bes des dental
20 MR. ERIGHT: Same cbjection. 2% irrplanis.
22 THE WITNESS: | agree that’s possible 21 Can you assurre that with me?
22 BY MR.COLAC: 22 A, Yes.
23 Q. Okay. And.ycu knew, tae fact that a 22 Q. Okay. [f yoaassume thatall
24 cersonsiated, in answer 1o a sunvey, that they had 24 ClcarChoice doss is dental mplants. then,
25 nocontact with ClearChoize does no: necessarly 25 presurnazly, the only reason to call ClearChoice :s
1z 23
1 mean tzat they dic not previossly prone the call 1 if you're interested in dental implants, nght?
2 certer, right? 2 A, Not necessarily.
3 A.  lagree with taat. 3 Q. Whyelse weuld you cal’. you were
4 Q. Okay. Now, do you agree with me that 4 lonely and wanted to 1alk to somebody?
5 asuitzble survey sub;ect in a case like this would s MR.BRIGHT Chbjection. That's two
&  be sorreone who is interested in dental implants? ¢ questicns. The seccnd of which is arqumencative and
- A.  Tdont know that [ would pu it quite 7 nonsensical.
8 likethal e MR. COLAO Just  littl2
9 Q. Okay. Let me ask this ques..on: 9 argumentztive. [ dor't <now that it's ronsensical.
] 1 mean. a pot2ntial suitable survey ¢ BYMR.COLAO:
11  subject cculd be scmeone who's interested in denta! | 22 Q. But go zhead.
22 irplants, right? t2 A.  The other rzason that you wcul< call
i3 A.  Ttcould bs. I wouldntuse that 13 isthat somebody that ycu know 1s a candidate for
14 alone as my definition of what a proper sub ect 14 dental :mplants.
15 wotldbe. 15 Q. Okay. Allrzht Wel, then lezme
1% Q. What do vou believe a zroper subject 1€ askthe question this way.
17 would be? 17 Is it reasonable to assums that the
1t A.  Tjustdon't know that the word 12 only purpose scmebady wiruld call the CleerChoice
1S interesied is suificient. [ would sey thatit's a 1% call cener is either they were a zotential patient
2C  serous zctual or prospectve customer. 2C  forimplants or a fnend or famuly membe:1sa
21 Q. Well, oxay. Saiflchanged it around 21 potential patient “cr implents”
2z alit’e bit, you wotld 2gree with me that a 22 A, Thet sounds reasonable to rre.
23 sutab'e survey subject 10 a case like this would be 23 Q. Oxay. Now,if ycu'll bz kind encugh
z¢  somecnz who's a prospective patient for dertal 24 e look -- I asked vou to look at that brief
2% .mplanis? 25 gvervizw section there. Do you see footnote |
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21 23
1 there? 1 proper :echmique.
z Al Yes z Q. Ckay. Wel.. you nave been doing this
3 Q.  Yousadin your report -- cr footnoe 3 eight years, Dr. Reppeport has beer. doing it
[ [ of your report states, As d:scussed mare below it 4 40years. H2thinks 1's appropriate.
3 s not proze-to irclude resuls -elating to another : Dec ycu nave any spec: ©ic authority to
5 party's mark in assessing whether ClearChoizce is £ point cut tha: Dr. Rappeport s wrong when he's done
7 cenfusirg. Dié I read that right? 7 hissuney th s way?
2 A Yes 3 A.  ldor'tknowha:lcculdtel you
El Q. Allright. Now, Ie kird of looked %  authonty as in a case. tut I ve seen ang done
ZC  a your report and I've kind of gone to what I've 1€ handreds of suneys, and I've szen suneys i-om many
12 numcersd as Page [7. Mzybe thats the thirc to the 21  ocherexperts, ard i:'s clearly not standard
12 last page. It s2ys, The survey uriverse was 22 practice to do scmeth'ng like this.
i3 improper. Okay? P Q.  Basedon your eight years cf
1z A Yes. 14 experience, you don't believe it's standard
15 Q. Areyot onthat pagz? 15  practice; that's the basis of your opmion?
1€ A Yes. 1< A, Based on a'l the experience tha: T
17 Q. Thethird l:ne frem the top says. It 17 have doirg and seeing surveys from myselfand
1&  isno0t proper to include results regarding 8 vancus experts.
1% RightChoice in an analysis of whether RealChoccis 1% Q  'Which consist of e:gh: years, right?
2 o confusingly simila- to be registered 25 A Ne. I:doesn't consist only of eight
21 Dc you sce tha:? 22 years.
zz A, Yes. z2 Q  Okay. Well, it consists of eight
23 Q. I zuess my enly point Is, you say. As 23 years,plus whetever you did as an assocrate daing
z4  discussed more below. Ididn't sec anymore z¢  rrademarks, righ:?
2zt discission below. 1only see a restatement of the Z5 A Yes.
22 24
1 same conclus.on. Z Q. Okay Now,are you aware of a coun
z Did I m.ss somathing” Is there more 2 that's ever 2xcluded a suney because it combited
2 discussion of that conclusion in the report? 2 results of more t1an one term?
[ A.  No. Ibelieve whal yous're poirting 1o ¢ A, Idon't know.
> onthis pageis the discussion. s Q. Okay. Now,‘oualsos.ate, if we
g Q. Okay. Allrzht. Fatrenough. Sol € continue on cur overview kere, you state, The RL
7 guess here's my question then. 7 suney--infact, we'rz going 1o mavbe tam the
3 You make a concluscry statemeant tiat £ page where it says, Summary of Opinizn Regarding the
3 ir'sirrpropertonclude results relating to another 2 RLSunsy Are vouthere?
1T party's mark :1 assessing whether Rea!Cloice is 12 A Yes
12 confusing Ycu repeat that conclusion on Pags 17. |11 Q. Ohay. You state Tre RL survey uses a
12 What are you basing that on? 12 metrodology fo- testiag confusicn that I have never
13 A That's my cpin:cn. 13 sesnused. Right?
14 Q  Okay. Istherz any - _4 A Yes
23 I rreen, there's no legal zuthorty i3 Q. Okay. Now,you would egree, just
_6  that says you can't combine results in a survey, is L& bzcacse you've never sezn a methodology belore daes
27 there? 17 nstmeanit'sinvalid, right?
-8 A Well, corrbins results of what? ] - A, Righu
¢ thinkits pretty straightforward that sorre -- that i3 Q. Okay. Naw. you agree that
22 if yeu're studying whether a mark is coafusing that ' 20 Dr. Rappeport has beer doing this a lot lor ger than
27 resu ts regarding a diffzrert merk froma di<ferent ;21 youhme, nzh:?
22 party would not be part of that. 22 A Idon'tkaow.
23 Q. Because you just don't think it's a 23 Q. Youread his rezo~ right? Imean.
24 goodidea? 24 youre -
25 A. It'smy opinion that that's not a 25 assume you studied his rezo~ as
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1 part of put:ng your report together, nght? N Q. Youstazir Pzragrapa | thet the
2 A, Yes, I read his report. 2 assumpuion tna the survey was conducted armong
3 Q. Dndycusee the part about he's been 2 individuals who know ClearCtoice was prover
4 daing this for 40 years? 4 wurreliable. Doy ou see thas?
5 A.  ldontrecal® at - the perts about s A Yes.
6 hs personal background. 6 Q. Okay. Now, we've besn aver this. cut
B Q.  That wasn't sorrething that was 7 Tllaskit onremo-etime
8  relevant to you when you were assessing tae vahdity 8 Again, you're not saying that RL
3 o his conclusions? 2 Associates s lying when 1z says :ha: it only called
19 A.  DNo. € people who had previously czllec the ClearChaice
1z Q.  Soit's not relevant how meny years 1 call center, right?
12 Dr. Rappeport has been doing tiis? 2 A, Right. I'm1 nat saying that.
13 A, No. 3 Q. Right. Now, if 12 can ze conclusively
4 Q.  Ckev. Well, then let me ask this 4 proventha: all of the people called -y RL
15 quescn. 1thirk 1 know the answe- because yoo Associates did, in fact. contact the ClearChaoicz

didn't necessarily study it.
You'rz certainly not questioning

Mr. Rappeport’s competence or quzlifications, are
you?

A No.

Q. Ckey. You know that Mr Rappeport s
very well known in the survey industry. correct?

A, Iden'tkaow.

Q. You never heard of him?

A, Tveheard of him.

1o
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[N

s
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call center. tten you would agree that the sunvey
was conducted among individaals who knew about
ClearChcice, right?

A, No. [ Zon't think that's right.

Q. Okay. Well. let me ask it this way:

Irean, if ClearCho ce presents

witnesses at the trizl of this action that say we
furnished 2 list 2nd the way we got tiis list is
peorle phoned 1ne czll certer anc we :cok down their
names and we wrote it and that's Fow we made this

WN
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Q. Ckev. Now, have vouever donea
dental :mplan: sarvey before?

A, No.

Q.  Sothisis somewhat of a unique
situation?

A, Iden't kiow how to answer that.

Q. We !, ycu've ncver done one before,
correct?

MR. BRIGHT: Asked and answe-ad.
THE WITNESS: Correct.
BY MR. COLAC:

Q. Alldgit. Now, would you agree with
me that if vou're presented with a uiique sitvation
it can sore” Tes require a unigue solution?

A.  Asahypothetical gueszion, | guess.
yes, that is zossibla.

Q. Allrdgiu. And you're centainly not
representing to the TTAB in this case that you are
personally aware of every mathodo ogy that has ever
bezn accepted. right?

A.  Right.

Q.  Now, let's go to scme of your
conclusions here  If you'll be kind enough to look
at Paragraph 1 there. Do vou see it?

A, Yes.
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list, then yoa would agree with rre thet all of the
people called oy RL Associates knew of Clza-Choice
at one point?

A, Well. ] have to pont out that tat
isnt what [ have said in this parazrazh. You're
zsxing a different quest cn then what ['m comrrenting
kere.

Q. Well, 1 would like my questicn
answered. and then ] am goirg to prebably ask you to
exp ain whzt you meart.

But do you agree with what I jast 1o d
you?

A, Tagree withand did rot-- I was not
questioning the idea that the zecple wha wers called
2t some po nt kad hea-Z of and called ClearChoics.

Q. Okay. All nght That'she'pfu. [
wanted to get tha: out of the way. Now, g0 ahead.

I mean, vou think I'm misurderstancing what you re
getting at. s¢ tell me wna: vou're gett.ng at there.

A I'was just 30 nting out that what I
wrotz here ten't that they never knew of
ClearChoice. It's that. et the ume they were
cailed. did they krow o ClearChoice as indicating a
particular source that they Fave in rinc? And
thats what is in doub:

7 {Pages 25 tc 28)
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Z3 31
z Q  Well. what --then .7 I'm z A, Tdon't xnow that that's right.
2 understanding you correctly. what you would have to 2 Q. Okay. You read the repert, thougk,
3 concluce is that anyone on the list that said hat 3 right?
< they had rot contacted ClearCheice, thay had a foggy 4 A, Yes.
£ memon. right? 3 Q. Okay. Well, then why do you sav you
€ A.  Izant give you the explanaticn for 6  don't know tha! that's right?
7 why somebody did7't remember contecting ClearChaice |~ A.  Tdon't know that the part about
£ ordid7l-- said they hadn' hea-d o” them a. all. €  RealCho:ce not beir.g p-esent in their marke:,
< Q. Right Butit-- ckay Fair encugh. g Q. You didn't read tnat part of the
12 Youcant geintheir haad. bu:if we - 4 repot?
1z Just from a logic standpornt. if it 12 A Idon't-- wrat part of the repor:?
22 canbe conclusively proven taal everybody on that 1z Q. Well, I'll represent to you that the
13 Ilist had p-eviously phoned the call center, i1 other 22 respondents that were contacted were intentiorally
14 words, ClearChcice shows up, (1ey've got witnesses 14 contacted in rrarkets where RealChoice is not
LS saying hey, we didn't pick these namcs cu: of tain 13 present.
15 air, we pul these names down after they prored the 12 Certzinly you knew that when you gave
L7 callcenter, so you would assume that peogle or that L7 yourcritigae, nght?
22 list nad phoned the call center, but then they 18 A, [don't--Idontrecall that being
L2 answersd, well, we did1't have 2ny contact with 13 patofthe repcnt.
20 ClearCtorce. Trey didn't remerrbes” For whetever 275 Q.  Trat wou'd have been sometning that
21 reason tacy didn't -emerber, nght? 21 would tave been important to ycu, thouzh, right?
22 A.  Thet's my assumptior. 22 A, [dontkrow
23 Q. Okay. And would you agree with me 23 Q. Well, if RealChoice was not presen: in
24 tra:the objective of the RL Associates’ survey is 24 their market, but t"ey said they heard of it. then
25 nothow many people remembered whetae-they 25  it'sreasonable 10 assume the only reason thev said
30 32
1 comacted ClearChoice or not, but the chjacinve is 1 they beerd of it is because tiey were confused in
2 why w get different answers when RezlChcice is 2z some way. right?
3 mentionad sefore ClzarChoice? 3 A.  No.
4 [ mean, that was tke cbjective of the 4 Q. Okay. Why else. in yourexpert
5 suney. right? S opinior, would they say they heard of RezlChoice
6 A, ldon'tknow that I wou d put it that 5 wrenit wasn't present :n the market and they'c have
7 way 7 no way of knowing about it?
8 Q. What did you undzrstand the objective? 3 A There a2 lots of reasons. Samebody
¢ [ mean, your jot was to read it and S whois interested :n dental implents could doa
0 critique i:? What did you understand the obrective 18 Google search for dental ircplent services. There
22 ofthe survey o be? 12 arz lois of ways that anybody could have heard of
2 A, Itwastotest whether there'sa 12 arother bus ness.
i3 likelihood that RealChoice would be confused with 13 Q  Okay By Lae way, youve not
142 ClearChaice. "14  identified any mathemetical errcr in the RL sunvey
15 Q. And cne of the tasks that was a1d report, right?
1% perforred when they were askir g survey questions _E I mean, [ know you've critiquad the
17 was. the RezlChoice name was mentioned before the | 27 methodolegy. But [m talking about just from a
18  ClcarChoice name, corect? 28  mathematical standzoint.
18 A.  Yes. [--ong of the groaps. that was -] You have not found ary mat~ematicai
2C  treorder. 20 ervors in the report. right?
21 Q. Right. Andwhen RealChaicz is 22 A.  Reghi
22 reatioried firs:, according to the RL survey and 22 Q. Okay. Soyou'renot gong o testify
23 report. 27 percent of the responderts said they 23 that Dr. Rappeport Jidn't add 1t up rmght, you're
24 heard of it even though RealChcice was not sresent 24 just going to say you have a problem with his
25 ip their market. nght? 23 methodo'ogy, but in terms of how he crunched

5 {(Pages 2% tc 32)
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riumbers. you have not located any matterra: cal
errors, correct?

A.  Itave not lecated mattermaticel
erors.

Q.  Okay. Would ycu agrze with me --

Agan, [ understand you have problerms
wit1 the mettodclogy of the RL survey and report,
but would you agree with me that 27 percen: is more
thzn adequate evidznce of confusicn i1 a properly
doe survey?

A.  Sometimes.

Q.  There might be a situation where
27 percent of peopie beir.g -- you know, 27 percent
is not adequate evidence of confusion in a survey
that is properly done?

A If vou mezn 27 percen: after you've
daducted for sarvey error and noise. Is that what
soumean?

Q. Well, lets siart with that namber.

A 1would agree that 27 percertin a
proper survey where you have properly conducted —
where you have properly accourted for noise cr
sun ey error 15 tvpically sufficient.

Q. Righ: The same can be szid for
23 percent, righz?

[RI NI
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@
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A, Yes.

Q. What is that”> How o you define it?

A, Itis when someore encounters a mark
and. prior to the pcint of deciding cn a purchase,
rrore an initial stage of encountering it, and
experiences scme confusion.

Q. Right. Soarother way to say it,
1nitial interest confision is confusion that occurs
on a person’s {nitia contact with a mack, fai:?

A, That seems fair.

Q.  Okay. You krow, and I think probably
do, because I didn't really rezlize urtil I studied
YOUT report you were a practic:ng attomey for some
years in the trademark area.

So certain’y you <now that caus:ng
initial interest cor fusion 1s t-ademerk
infringement. right?

A, Tdontkiow. [ dontkrow thatit's
as clear as you put it

Q. Well, have you reac the cases that
say, if you cause — well, let me start by asking
this:

Do you cnders:and that caselaw
recogrizes initial interest cor.fusion as a calegery
of tradermark infringerrer1?

NP SR

© W o ) o n

I

1
1
1

w0 ®

w
o~

Ina crope-ly core sunvey % 1ee you

have acczurted for noise. if you hzve z 22 percent
level, thet's mors that edequate evidence of
confusion, corieet?

A, Generally

Q. Right. [ mean, hypotheucally. if [
Fired you as my expert and ycu saw -- corducted a
sunvey and you were convinced thal the survey was
properly done anc there was ro protlems with the
methodology and the numbers carre back &t 23 percent
after accouting for ncise, vour op nion would
likely be. yes, that’s adequate evidence of
confusion, ~ght?

? Now, in Paragraph 2 -- we'e

going 1o move or with your summraries here -- you
state. RL's assumpt on that t1ose who answered that
tiey have hearc of RealChaice were confusing it with
ClearCho ce was also proven false in the majonty of

[P I NN S REV-Rr 7 SN T ST VRN SR

R e e R R LN
~ OV Ut i

S RV-R:

w
Y

A, [don't know that I could agree with
that as you stated it.

Q.  Okay. Have you read cases where
initial irterest confusion has been found to
constitutz trademark infringement?

A Yes.

Q  Okay. Now, you agrez that it's
illegal to get people -- ard we're talkung
hypottetically. we're not talking i1 this case.

But you would ag-ee with me that its
illegal to get peaple into your store using a
confusing terrr, even if you correct them. orce they
get there, right?

A Ifillegal means infrir gement. ther.
that makes sense

Q  Yes. I'mean, ycu understand that,
generally. infringement is a vio'ation of the Lanham
Act?

You're :nfring ng -- you're violating

2 cases by othar enswers that make clear that 2 the Lahman Act, right?

2% responderts urderstood ClzarChoice 2nd RealChoice zo | 22 A Yas

22 redistinct entitizs. Do vcu sze that? 22 Q. Ardthat - maybe it's not criminal,

23 A Yes 23 itsciv... Butthat's unlawful, correct?

24 Q  Have you ever heard cf the term 24 A, Tsuppose. I'm just used to hearing

25 iniual irterest cor fusion™? 23 thelzgal tern cnminal things, and it threw me in

2 (Pages 33 o 2¢)
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. 37 3¢
L thz contex: of something civil. 1 RealChzice before an afier Clea-Choice does nct
2 Q  Okay. Well. lot's ask it this way 2 indicate confusion amorg the former group, 1t mere.y
3 justsowe're C'ear. 2 indicates that if yoa zs< consumers about two
4 You agrez with me thet it 15 trademark 4 entities that zoth have cheice ir the name they will
3 infangement 1o get people inta your stors using & 3 bemrore likely to say that they have Feard of the
& confusingrerm even if you correct them once you get | 5 first and not the second  This is clear frem the
7 therc -- once they get there. r.ght? 7 fact thet the rate at wkich respondents answered
8 A, Idon'tkrow that that's an absclutzly 8  thatthey have heard of ClearChoice alsovanies
¢ certain thing. one way cr the other S  simula:ly depending on whather it was ashed aSout
16 Q. Youthinx it's okay to mislezd people 1C  before or after RealCroice. Do you see that?
21 usingaconfusing term to ge: them Lo come into your |21 A Yes.
12 stowe, and then if you -- as long as you disclaim 2 Q. Ardthen Paragraph 4 says. Even if
13 the term waer they get there, thet's okay? 23 tiers were any valid 1y to the theory that
t4 A.  No. That's not whet I said. 24 respoadents whe say they have heard of RealChzice
15 Q.  Okay. What did vou say? 15 are really mistaken, this does not inZicate that
N A, Isad. [ don't know that youar blanket 1% CleaChoice ard RealChoice are confes.ngly sirilar
1% statement, that some kind of initial interest 17  Tothe contrary, it is ecually possible that
16  corfusion is always actionable is true. [ dont 18  respondents 1ac only a vague recollection of 21
1% know that that's true. 1%  imp ant center with choice in the name and were
2t Q.  Scthen et me ask this question: 22 simply assumirg Rea Choice coulz be the name of the
21 Acgycu telling the TTAB that it is 21 center wthout actually confusing iz with a
2z okay, under certain circums:ances, to caase initia! 22 particular other entity. Do yau see thet®
22 interest confusion. and that wouldn't be rrademark 23 A, Yes.
z¢ infringerrer1? 24 Q. What you're saying. a. least ir
5 A.  Thats not-- no. | didnt say that. 25  Paragraph 4. s thet the rzspondants are
38 23
z Q. Okay. Soil's never aparopriate to I exzenencing initial intersst cenfusicn, right?
2 ceuse 11itial interest confusion, right? 2 A No
: A.  Idontkiow how to arswer that. 1 3 Q we |, if we go with your premise tere,
¢ mean, firs: of al". these are all just asking for 4 thatit's possible that respondents had cnly a vagae
€ egal opinicns, but I can't give a statement as 1 S recollzcuon of an implant center with cho.ce in the
&  every single instance of conduct that you're 6 name axd were simply assumirg Rza.Choice could be
7 generally descrbing. = the name of the center, they're experiencing irinzl
z Q. Well, first of all, you were a 8 interest confusion. right?
$  practicing attomey for six years in t"e trademark 9 Ao No
1 area. ri2ht? 1¢ Q. Basiza lv what yoJ're saying is, t1ey
11l A, Yes. 11 have afoggy memory, and when coafiontez with the
iz Q.  Scyou're familiar with the law in 12 term RealCheice they're con®using it with
13 this area. right? 15 C.earChoce, correct?
24 A, Yes. 1¢ A, No.
- Q. You're notalayperson that I've 1c Q. Well. t1en what zre you saying there?
55 pluckad of“ the street askirg to discuss trademark 26 Because it looks to me like you are conceding that
17  termrs. righs? 17 wnalis happering in this caseis imnilia interest
18 A.  Right 1&  confusion.
19 Q. Okay Now, les take alook at. if 19 A, No.I-
20 we2can. at Paregraph 3 ard Paragraps 4 on the same | 20 Q. The cuestion is -
21 page we're locking at. Do yeu see that? 2l MR. BRIGHT: Just ore second, please.
22 A, Yes. 2z Mr. Colao. Ifyoa want zn answer to the question.
23 Q. Now, Paragraph 3 says. A ccmplete 23 thenat leas: give the witnzss the courtesy of a
24 analys.s of the survey datz makss clzar that the 24 cnarce to answer a question.
23 21 percent d.fference betwzer, thosz asked about 23 If you want to withdraw the question
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and ask another, that's a different tiing aad shat's
perfectly okay.

But what you did was to wait antil he
sta~ed his answer znd then icterrupt Fim witk
another quastion. SoTwou'd like 1o ask you for
that coanesy. And1 promise you I'll return that
courzesy when D-. Rappeport has his turn.

SoThava no preblem wit withdrawing
a quaestion. . you wish to do that. But once you
ask a question, * Fyou wou'd like the witness ¢

is. Please explain what you were trying to say 'n
Faragraph 4.

A What I'mtrving to say is, there's a
difference between somecne who 1s aware. 1 know
that there's a perticular source of dentzl imzlants
called ClearChoice, anc when [ hezr another name
that's sirrila- I think that 15 -- that's that
particular scurce that ] krow. There's a
distiaction be:weern that end somebody whe dees rot
have some pa~t.cular source in mind znd ‘ust heass a

TV R W DWW A 3N us W R R

1 answer, at least give him the ccunesy at the “me i word ard is saying, I've heard thal word before. zut
N to znswer before you s:artinz with ancther gaestion 1 not confasing 1t with a source that they are aware
1 rzht on1op of it. 1 of
1 MR COLAO: And I egree that that's i Q.  Ckev. Thank you for trat, because now
25 the way we should conduc: ou- depositions, so you 1 1 anderstand.
1&  doa't-- 1 Yau agree, these people were not
17 What heppened in that case - and 1 3 plucked off the street; these ware all people that
1% agree to be courteous tc you. But what happened ir. 18  had previously choned the ClearChaice call center.
Z that case, there was an incrdinately lonz pause and 1 rAght?
22 Tthought he was confused so [ tred to offer - zC A Yes.
21 MR. BRIGHT: Inordinztely long pause z1 Q.  Scthey had hezrd of ClearCloice
2z isyour conclusion. Of course you know where you 22 presiously, right?
23 wantto 2050 ary paase the witress tzkes to think 23 A, They may have
2% atoul your quest:icn may seem inordinate to yo1 when | 24 Q.  Right. Sothey were -- so my point to
25 ycuhave 30 cr4d qaestions writer down to go wita. 3 yoais, they were expenencing initial interest
42 L&
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1 urde-stznd tha:

But I'm _ust say:ng, common couresy
dictates that you wait until the witnzss answers
once he begins. that's afl. And [l do the sarme
for Dr. Rapperort.

MR. COLAO: Allright. Tl told you
to that.

MR. BRIGHT: Tknow youwill Iwant
ycu i, Briarn.

THE WITNESS: The reason for the pause
is that you ask a question ard then it says -- then
you szy, 50 it sounds Iike ycu're conceding
sometring  So then instead of being akle to answer
the cuestion. there’s th's additional part that I
don't krow how I'm supposec to respoad to.

BY MR. COLAO
Q.  Okay. Well, let's eliminate any
further cor fusion.

You understand the po nt I was trying
0 make t0 you? You were not agreeing witk it, [11
21ve yeu trat, but you understoad that [ was
sugzgesting that you were conceding, 1n your
Paragraph 4, that what was going on was mnitiz]
interest cenfusion, you said. no, tha:s no: what
v01 were trying to say there. Somy questior to you

W

~5 Oy
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N ORY RD R NY D) gt RS s B g gt
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ccnfusion because they were not that cazegory of
person you were describ ng that had aever aeard of
any .mplant canzer nd were just sasing RealChoice,
thay had ir fact had previous knowledge of
ClearChoice because they phcned te czll center,
right?

A, No.

Q. Okay. Well, you're not disputing that
these people did in fact call the call center.
right? We've been through t1at already today.

MR. BRIGHT" Aboat 30 tirres. Can we
&5k z new question? Surely there rust be one new
one.

THE WITNESS: Well, 1 don't know
that -- I'm not dispating that the lis: of peozle
are peoplz who called the ClearCloice center. I
Zont hnow that whoever was reached on the phoie is
t1e person that cellec the ClearChaice ceater, but
tha: isn't the point of — that ['m making here.
BY MR. COLAQC:

Q  Okay. Well, I'm having diffictlty
understandir.g your point, because [ thoaght wha: vou
_ust to.d me a few s=concs ago that (7's passible
that the peozle thet ansuered the phoie were not
awarz o ary type of implant center with the name

i~
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choiceinit Imean.]
said

MR. BRIGHT: O%jection. This 15n't
ever. a question, so linstruct the witness not to
arswer urtil a questicn is presentzd to him.

BY MR. COLAO.

Q. Isthat what vousad?

A, No.

Q. I:hinxtrats thz question

A.  No.

Q.  Piease explain. 1obviously
misancerstocd and I apologize. Must ce gelung

&>
W

thought that's what you

A

2
32
&
5
€

trademark.

Q.  Youunderstand thet the word
ClearCheice is functiomng as a traderrark because it
wzs granted zs a trademark, nzht?

A, Icon't know whatit s, cnz way or
the other, but I'm -alking abcut the word choice.

Q. You'verot sven rasearched wetier
ClearCtoice -s a registered trademark?

A, Thawe.

Q. And what did you conclude?

A, My understanding is it is a registered

Q. Iiis a registered tracemark, right?

1 sorrewhere that's w1y Mr. Bright is objecting 13 A, Thar's my urderstanding
1 Anyway, ] apolog.ze. [ misundersiood. Can vou 14 Q  Okay. Sothen he word ClearChoics is
1 rezeat what you meant there. 12 functioning as a registered trademark?
15 A, Yes Let'ssey tuce years ago 18 A When I say, furcticairg, [ mean to
17  somehody callec a dental implant cznter that has a 17 actual consemers, does that mezn anything to them?
16 common wo- in the name ike croice. end three vears | L2 And tha''s a differant issue than wiether the
22 late- somzbady calls tiem on the phens, ticy might 12 traderrark office has registered it.
20 remember that thzy once hears sorre name that kad 23 Q Allrigh:. Sothen, 1IfI'm
21 choceinit, but thet doesn't mean that at the @ me 21 understand:ng you, ycu're cerainly nct questioning
22 they're being interviewed they have any awareress of 22 whether the traderrark office has registered
23 (learChoice as a source identifier. 23 ClearChotce as & vaiid trademark. right?
24 Q. Ohkay. And that's wnaz you tiink might 24 A Rght
25 begoingcninthis suney? 25 Q  Ohkay. You're just questioning whether
4% e
1 A Yes . it means something to consumers?
2 Q. Okay. You think the people that RL -- 2 A, Yes. Inthe questions you've just
3 youknow. that RL Asscclates called may have callad 3 been asking me, that's what 1 meant.
4 some cther implant center with the wo-d choice in 1t 4 Q. AHlnght
5  besides ClearCho.ce? 5 MR. BRIGHT: Just for point of
€ A.  No. that's not wrat I'm sayving. = cuarifica: on, ClearChoice is a service merk, Brian,
7 Q. Okay. Well.then, thats waa: I'm 7 not atradermark.
8  strugglirg with 3 MR. COLAOQ: 1azpreciate that.
g What else could they have done besides 9 MR. BRIGHT: You xnow the difference
=2 preveusly called ClearChcice that would hane given | ZC bstweenthe rag” One covers goods. one covers
1  trerr some knowledge of a dentzl implant center with |21 senvices. ClearCheice covers services only.
L2 the word choize in 1? z2 So just for port of clarification,
_3 A, [wasn' saying that it came from 23  trademarks would cover things like your swezter,
24 sormehing other than calling ClearChoice. 14 shim, that's goods. Service mark covers services
.5 Q. Ohkay. Well, then, if -1 ccme -- -7 15  like dental implart services in this case.
_&  their.nitzl familiarity w.th & dental ireplant 16 MR. COLAQ: Na. Idouncerstand that.
27 center with the word c1oice in it came from: their '17  Thatwas --Tapolozize if  misstated it. 1 was
-8  previously phoning the C'earChoice call ceate~, then 18 just--
1% howisitthat they'Te not experiencing imiz:al 18 MR. BRIGHT: A lot of your questions
29 inteest confusion when the werd RealChoice sused | 2C indicate a confusion in your rrind --
2. before ClearChcice when they're called? 21 I'm just saying, a lot of Mr. Colao’s
22 A, Because somrething is only corfusion if 22  qgaestions today have evircad a confasion in kis mind
23 the word youre talking abou: is functioning as a 23 between what a trademark 15 and what a sen ice mark
24 trademark not :f it's j1s: 2a commen word that 24 is, and what the registrazon of these two differert
25 somebody tasin their head. 25  lunds of marks reans, that’s all T was saying. [
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1 ws trying to help hirr with that. 1 Q.  Okay. Now, Real Optior. is distinct
Z BYMR. COLAC: 2 from ClearChoice. right?
2 Q. Now, you ag-ee that the RL survey was K A Yes.
% adouble-blind survey, correct? 4 Q.  Okay. And it centainly doesn't appear
3 A Tmhorestly not surs. [d have to go S coafusing when comoared to ClearCho:ce. in your
€  back ard look -- look at the report. 5 opinion, right?
K Q. Ohkay. Was :nat something ycu wou.d 7 A Right.
5 have been reviewing th report for the Frst ume g Q  Okay. So--
2 vou went through it? S MR. COLAO: Pat. we'll take a b-zak
10 A.  It's certainly something taat might ¢ foraminute. He's got to ask rie a qLestion ortwo.
21 have jumped cut at me if it wasn't 1z {Short recess was taker.)
12 Q. Righ. And yoaagree thate 12  BYMR COLAO:
13 coudle-blind survey is an acceptable way to conduct J13 Q. Mr. Poret, are you ready to continue
4 asurvey right? 14 yourcepositicn?
1z A Yes. bS] A, Yes.
1e Q. Okay. Now, the RL survey zlso ié Q. Okey. We were discussing Paragraph
17 utilized a control group, ccrrect? 17 No.5 of your rzpo~ regarding the control group
18 A, Yes. £ befora the break. Do you remerber tha:?
1% Q.  Before we gatinio particulars o7 your 1% A, Yes.
20 crizque, you agree that, in genera’, having 23 Q. Okay. Now, what terr1 could you use
21 controlis an acceprable way 1o conduct a survey, 2. wita the werd choice in it that would meet the
22 dgt? 22 criteria of be:ng a valid control in t1is case”
23 A, Yes. 23 A Thaven't theught abou: what I would
24 Q.  Oxay. Now, you tave, in Peragraph 3, 24 have specificelly used as a control, buz something
25  stated. The control choices Rea! Option and Right 25  that-- what I had in mind :s something shat used
e s2
1 Op:on vere iasufficent to cure for tae fundamental L tieword cheice, but was pretty plainly no:
2 flaws discussed above as they do not contzin tie 2 corfusingly s milar witt ClearChoice as a1 ove-al!
2 ermchoice. they carno: control for the possibility 3 name.
4 that respondents were me-ely agreeing with the first 4 Q  Car you give mc ar example as you sit
S name they 7ear containing chotcz rather than 3 hewetcday?
£ actoally confusing a name w-th a particular scurce € A, Tdhave tc think about it mo-a.
7 they're aware of. Do vou see that? - Q. Sovoucan' -- as you sit herz today,
2 Al cs € youcan'tgive mean example?
3 Q  Okay. Now, do ycu agrse with me that, ¢ A.  Tcontreaily have -- coming up w th
1C  in general, a contral group in a sunvey has ¢ be 12 names of dentz] implants centers is not sometiing
11 farencugh eway T-omthe term at issue so thet it il that cormes natrally 1o me so I would need to think
12 can't be confused with the term at issue? 12 acout what wolld seem to be a sens ble name that
3 A.  lamnctsure ] can agree the way you i wou'd also meet these criteria.
24 putthat 14 Q. Right I'mrotirying to fault you.
is Q. well. Tl ask it as it relates to 25 I'mjast saying. as you sit here teday, rigat now.
1€  this casc. 1¢  whenasked a cuestior, you can't come up wit1 an
17 Do you agree t1at, in t1is particalar 17 examgle off tie top of your head, right?
18  case, the control group has to be su“ficiently _8 A, Notone that F'm comfor:ab e thal 1
1¢ distinct from the term ClearChoice so that it's net, 28 would endorse for a survey.
20 mitserf. confusing with the tem ClearChoicz? 22 Q. Oxay. Ncw. let's co lcok at Paragraph
z1 A Yes. 21 £, where you say. The sample size of 90 respondents
Zz Q.  Okay. Because if she control grotp is 22 and enly 45 who heard Rea!Chaice before ClearChoice
3 too similer to the term ClearChoice. than it's not a 23 istoc smell to perm.t any reliab e coc usions.
control. right? 24 Doyocu seethat?
A Yes z A Yes.
13 (Pag=s £9 tTo 52)
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Q. Okav Evenif the survey desien had

any reliability. the margn of error vould be too

large ¢ support a conclusion that there is a

certainty, as ycu sit he-e today., whether or 10t you
czlculazed the margin of error in the differerce
berwzen the two samples. the 27 anc the £?
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mearingiul level of coafusion: you go on to say
that, right?

A, Yes

Q. Okay. Now,ddycucactlate the
margin of error 01 the RL survey?

A, Yes

Q.  Wtat rormela did you use?

A, lusedaprogram.

Q. Okay. Do you know -- beczuse as
Mr. Brigtt has pointed oat 2 number of times today.
Fm no mathematic:an.

Does the formula that you used Fave a

name?
A, The grogram is called S:at Check.

Q. Okay. Would you agee -- okay But
:n terms o7 what precise formu’a you used, you cen'’s
wdentify it for me today?

A, No. ljust -- [used, you know, a
program that we Jse whenever we're just go'ng torua
simple calculations like this, where you plugin the
sample size and the resalt end --

Q.  Could you do the formula by hand -- cr

1N RN W RY YD M L) oY O

SR

PO M D) 00 B3 D) B3 b4 b 0 b a3 s ks 30

[ I RV N

A, I'mjust looking at what ] actually
did.

Q.  Goaheed.

A, Well, what [ was doing was calcu’ating
an erro- rate for each individual statistic  So, by
definition, each of these 1s an error rate within
cne group  It's rot -- 1t wasn™ a comparison of
two numbers across one -- :wo nunbars from two
2roups.

Q. Okay. AadImjust -- like I sa:d.

I'm just trying :0 undersitand what you d:d, what you
didn't do. So if I ask this question:

You did rot -- jasz so I'm clear as tc
what you did and what you didn't dc - you did 10t
calculate the margin of erro: in the cifference
between the two samples, the 27 and the 4, ngh:?

A.  Right. [snot--itsnottte
difference. 1t was a margin of error for each
individual result.

Q. Ckey. Soyou did -- yvou did the
rargin of error in each group separately?

A, Yes.

FENN VY SRR

NI

w
w

tre ca'cuiation? I apologize.
Could vou do the caleulazion by Fand?

A.  Nctsitting here nght 1ow.

Q. Would you agree with me that the
validity of the sample size deperds on the margin of
errer of tre given case?

A.  The validizy of the sample size

NI S

“ o

n
o

Q. Okay. Do yoa krow the margin of error
on the difference between two sarrples is alway s
substantially less than the margin of 2rror on each
group scparately?

A, That makes sensz.

Q. Andjastsc I'mclear. Cenyou tell
me why you felt it wzs apzropnate to czlctlate the

€  depends on the rrargin of error? 3 margin of error on each group separately as opposed
¢ [m 7ot sure if you said that right. ! ¢ todoirg tae differance?

10 I'ntryngte think about that. 13 A, Yes. Because doirg the diffe-ence.

1 Q. Well. maybe 2 different way to say it 21 it's not so impertant to me whether. say, 27

120 s 12 compered to4 s a statis> celly significart

23 Would you agree with me that the 13 difference.

& approzriateness of the sameole size devends on the 1z You know. you could have a resu't

5  margir of errcr of a giver case? 15 that's -- one group is & percent and o1e group is 4

_6 A Yeas. genenally. 16 percent, and al a certain sarrple sizz that could be

] Q  Now. do you know tha: there is a L7 statistically sigrificant. but it wouldn't mezn its

.8  separate forrrule for calculating margin of error 12 alarge margin of confusion. It would still be a

-9  between two groups? 12 small difference.

23 A Yes 2C Soitisn't so rruch -- the point to me

21 Q  Okay. Now. in this case you used the 21 is7't so much whether the margin between the 27 aad

22 formula for a single group, it looks like. right? 22 4isstatisucally significant, its how litle

23 A.  Tdortknow. [don'tthink that's 23 might that 27 actually be.

24 nght 24 Q. All nght. But by calculating the

23 Q. Canyoutell me. with zny degrez of 25 margin of errcr ori each greup separately, you're

14 (Pages 532 to 5&)
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alway s geing to get a higher margin of error than i
you calculated the difference between the two
zroups, nzht?
A, Isuppose you would get -- have to get
a smaller ciffererce than the larzer 1umber, rot
necessarily than the lower range of the numbers.
Q. [ 2uess. let me just ask this
queston:

Had you calcu’ated the margin of error
on the difference betw ser. the two samples, the 27
ard £, instead of doing it irdividually, ycur margir,
of error would have been a lower number, right?

A Tt would have been lower thar the
13 percent. 1 den't know that 1t would have been
lowe: than the 6 percent.

Q. Would have teen lower than 12 percent,
correct?

A, Yes.

Q.  Acouple of otaer questiors for vou
just so I cen make sure [ underszand.

Yo agree that the proper uriverse --
because we're looking at Paragraph 7. where you're
talking about the scrvey universe. And just soI'm
clear.

You agree that the appropnate

NwoN o
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decisicn about choasing a dental implant center just
on the level of heering a name read.

Q. Whatis your basis “or making that
stzterrert?

A, Wel, from what [understand zbout the
orocess. it's - its very expensive and tiatits a
series procedure and trat . woulda't be so simple.

My cther besis is frorr readirg the
survey responses. And you can tell from people's
experience, -om what they said about having cal.ed
denta. implant centers. that it's expensive and a
difficult process.

Q  You're not saying that 1itizl
interest confusion is o<ay just because it's a big
ticke: iter, are you?

A No.

Q. And you agree with me that inutial
interest confas.cn riay constitute trademer<
infringement even 1n cases that involve expensive
products or services?

A, Itcan,

MR. COLAO: Pat, [m 2oing to check my
notes, Like [ said. I'm making really good pregress
on gatting this finisted So I'm going to creck mry
notes and come back and be in a position to wrap
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universe of partictzants in this suney are
indiviZuals w 10 are potential dzntal imp ant
peticats, right?

A Yes.

Q.  Okay. lsthere anybody else tha:
would be ir a - anybody ¢lse that you be.eve
ssould e includec in the uriverse?

A, No.

Q. Okay. Now, your Subparagraph C, you
say, The su~vey d d nothing to account for the fact
that real prospectiv e customers woulz be going
through an expersive process invehving a great ceal
of attenticn and would not be mak ng a decision
mere’y based on 1earing a name read to them. Do you
sce that?

A, Yes.

Q. Whatdid vou mean by that?

A.  I'mean. obvicusly a sarvey is seeking
to simtlate what somebody woul be going through in
the real werld, and derta’ imzlants ere not just a
pull something off-the-she.f ard go zay for it
thing. it's scmething that's going totavolhe a lot
0" money and sorre imvestigation and poss.bly try ing
to get insurance coverage. ['s a major investment
znd process. So somebody wolld not be making a
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this up.

MR BRIGHT: Thank you.

MR COLAO. Allrigat. We'll take a
brezk.

Sho:t recess was teken.)

MR COLAO: Pat. wereall set. No
further questiorns.

MR. BRIGHT: Okay. 1have one.

MR. COLAC: Okey.

EXAMINATION BY MR. BRIGHT:

Q. M. Poret. directing your artention to
Parzgraph 4 of your report. Mr, Colzo expressed
some confusion about whet you were trying 1o say in
that peragraph, so could you sammarize for us and
for the record what vou were saying there.

A, Yeah Sothis goes tc my ozinion that
the difference between this testing conwral group
has an alternzte explanation cther than trademark
confusion, znd it’s that people are merely jus:
mztching up the first werd that they hezr ard that
has cheice ir 1t.

And the example that has come to my
mind that I think would help explzin this is. let's
say vou had a restau-ant czlled Bob's Bar and Gev'l.
ard you had a list of all people who had called that

15 (Pazes £7 o 5C)
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S 63
1 restzurant t> make a resen ation, and you called - CERTIFICATE
2 those peaple 01 the hone avd you sa d to them. have z I, MIRIAM RIOS, (License N, XI220310 2
2 vou ccen Lo a restaurant called Sar's Bar ard Grill 3 Cenified Cou Reponer and Notary Public of the
¢ These names are not confisingiy similar. t-ey just 4 State of New Jersey. do hereby centify 1@t prior 1o
S have a common gereric term n ther, but somebody ¢ the commencement of the examination, HAL PORET was
€ might -- thinking about a restaurant they went to §  duly sworr by me totestify the truth, the whole
7 twoand-a-ha 7years ago, and they went to someplace *  truthard nothing but the ruta,
&  called bar and grill, they might say. oh. vean. 3 1 DO SLRTHER CERTIFY that 1:e foragoirg 1s a
S yeah.I'vc been to Sam's Bar ard Grill. now -- waer 2 true and accurele transcript of the testimony as
2T they really wert to Bob's Bar and Grill That's a0t I taker stenogrepkically by ard before me at th= t me,
11 trademark confusion. that's just somebody wha is .1 place and on the date heremnbefore set fo-th,
12 :hinsing of a genenc term ard kaving a fuzzy memory | 12 I'DO FURTHER CERTIFY that Zam ae.ther a
3 abcut it. z relative nor employee nor aitomney nor coursel of
14 And if you did the suney and you 14  any of the parties to this acticn, and that [ am
1% frstasked people, did you go 'c Boo's Bar and 15 nerther a reletive 1o- employee cf such attomey or
€ Grillard the1 Sam's Ba- and Grill, and ther vou ask ~€  counsel, and that [ am rot financially interested 1
17 the othe- groap Sam's Bar aad Grill firs=. you would .7 thezciorn.
1€ prozatly get the seme result that you'se getting in L8
22 thissurvey. That when they hear Bob's Ba- and Z3
20 Gnlfirst they're less | kely to tien say [ went 2c
21 toSaris Barand Gril. whereas if they're asked 21 Notary Public of the State of New Jarsey
2z Sem's Bar and G I first. taey're more likely to 22 My Commission Expires June 30, 2012
23 think, ] went to scmeplace thet was Bar and Grill, 23 Dzted: February 15,2012
24 so,veah it was Sam's Bar end Grill. 24
23 So that's -- that is the obvious i
52
1 alernative explaraticn for what's going on «n this
2 survey. Aad I'm us ngan example with bar 2nd grill
3 which clearly 15 not a protectzble term ir. which
%< Bob's Bar and Gril’ a1d Sam’s Bar and Grili ar2 not
5  cenfusingly similar in a trademark sense to
6 illust-ate wnat [ mean cculd easily e going on in
T thissurvey.
) MR. BRIGHT That's all I fave.
S MR.COLAO Allright. Just two
{  things real quick Ithink you answered this
12 earlier, but I just want 10 be clear.
12 As ycu sit herz today, you have not
13 been asked to do any fu~her work besides what's in
14 yourreport, correct?
15 THE WITNESS: Cerrect.
1¢ MR COLAQ: Ckay. That'sit. Thenk
17 you
1% MR.BRIGHT: Tharks.
1¢ (WITNESS EXCUSZD.)
ZC (TESTIMONY CONCLUDED AT 10:26 A.M.)
z1
Zz
z3
24
23
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BACKGROUND AND PURPOSE

Implant Direct Int'] has applied to register the mark REALCHOICE in connection
with dentza] implants. ClearChoice Holdings, LLC (“ClearChoice”) has opposed
registration of REALCHOICE on the grounds that it creates a likelihood of
confusion with the CLEARCHOICE mark. Opposition No. 91190485.

In connectior. with the Opposition proceeding, ClearChoice has submitted a
report on a survey conducted by RL Asscciates (the “RL Survey”) purporting to
Zind that there is a likelthood of confusion between the REALCHCICE mark and
Ciear Choice.

Patrick Bright, attorney for Applicant, asked me 1o review and analyze the RL
Survey, submitted on behalf of Opposer. This report contairs my epinions

regarding the RL Survey and Report.

Y
v
o
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QUALIFICATIONS
This report was prepared by Hal L. Poret.

Iam a Senior Vice President at ORC [nternational, a market research firm. I have
personally designed, supervised, and implemented over 350 consumer surveys
concerning consumer perception, opinior;, end behavior. Over 150 of these
surveys have concerned consumer perception regarding trademarks. 1 have
personaliy designed numercus studies that have been admitted as evidence in
legal proceedings and [ have been accepted as an expert in survey research on
numerous occasions by U.S. District Courts. the Trademark Trial and Appeal
Board, the FTC, and the National Advertising Divigion of the Council of Better
Business Bureaus (NAD).

[ have frecuently spoken at major intellectual property law and legal conferences
on the topic of how to design and conduct surveys that meet legal evidentiary
standards for reliability, including confererces held by the International
Trademark Asscciation (INTA), American Inteliectual Property Law Association,
Practicing Law Institute, Managing Intellectual Property, Promotions Marketing
Association, American Conference [nstitute, and various lecal bar and 1P
organizations. Most recently, I spoke on the topic of trademark surveys at the
Midwest I[P Summit in Minneapolis, and | moderated a session on the use of
surveys as evidence in trademark disputes at the May 2011 [INTA Annual
Meeting in San Francisco. [ was alsc the survey expert selected by [INTA to

speak at its 2009 annual conference on the topic of trademark surveys.

In 2010. I published an article regarding the use of online and other trademark
surveys in The Trademark Reporter, a journal published by the International
Trademark Association. ] am also a Senior Research Fellow at the Center for the

Empurical Study of Trademark Law, a research center established by the

540l 73
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McCar:hy Institute for Intellectual Property and Technology Law at the

University of San Francisco School of Law

1n addition to my survey research experience, I hold bachelors and masters
degrees in mathematics and a ].D. from Harvard Law School. Additional
biographical material, includirg lists of testimony and publications, is provided

in Appendix A.

1 am being compersated for my time in connection with this matter at my

crdinary rate of $500/ hour.

Wbl o

Hal Poret

Dated: October 2011

MATERIALS REVIEWED

n connection with preparing this report, I reviewed the RL Asscciates report on
the RL Survey, two excel files containing the raw data from the RL Survey,
ClearChoice’s Opposition, Implant Direct’s Answer, the ClearCloice website, the
RealChoice website, RealChoice’s Reguest for Preduction of Docurnents, ard

ClearCho:ce’s Respornse to RealChoice’s Request for Production of Documents.

http/itazvue.uspo.govatabvuc mabvuc-91 190435-0PP-38.pdf
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BRIEF OVERVIEW OF RL SURVEY

The followirg is a very brief overview of the RL Survey. Additicnal details
regarding the survey are discussed dalow 1n the “Detailed Aralysis” section of

this report.

The RL Survey was a telephone survey among individuals who were believed to
have contacted a ClearChoice dental implant center in the past three years.
According to the RL report, the purpose of this approach was to survey

individua’s who are known to be aware of ClearChoice.

A total 6f 90 survey respondents were asked if they have heard of RealChoice.l
Respondents who answerad that they have heard of RealChoice were treated as
evidence of potential confusion. According to the RL report, individuals who
kave had contact with ClearChoice and answer that they have heard of

RealChoice might be confusing RealChoice with ClearChoice.?

According to the RL report, it attempted to control for the possibility that those
who answer that they have heard of RealChoice (or RightChoice) were merely
guessing in two ways. First, half of the respondents were asked about Real
Choice before being asked about Clear Choice whereas the other half were asked
about ClearChoice first. Amorg those asked about RealChoice {or RightChoice)

first, 27% answered that they have heard cf it. Among those asked about

' An additional 90 survey respondents were asked instead about RightChoice, another
party that has no connection with RealChoice and is not a party to this Oopositicn
preceeding. The RL report uldmately combines the results of the Real Choice and
RightChoice surveys into a total group of 180 respondents. As discussed more below, it
is not propar to include results relating tc another party’s mark in assessing whether
RealChoice is confusing. Nevertheless, for ease of explanation, I will generally refer to
RealChoice and RightCho:ce together because RL does in its report.

? Respendents were also asked if they had heard of ClearChoice and were asked about
any con*act or work they had done with each party.

http:/inabvuz usplo.gavittabvac mabvuc- 91 190435-0PP-23 pdi
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RealChoice (or RightChoice) after ClearChoice, 6% answered that they have

heard of it. The RL report concludes based on this that the 21% difference
indicates that 21% of respcendents really were confusing RealChoice/ RightChoice

with ClearChcice.

The RL Survey also asked al! respondents about a control narne, Real Option or
Right Option. A totzal of 4% of respondents answered that they had heard of Real
Opion/Right Option. The RL Report concludes that the 23% difference between
this noise level and the 27% result for RealChoice/ RightChoice indicates

trademark confuston.

SUMMARY OF OPINION REGARDING RL SURVEY

The RL Survey uses a methodology for testing confusion that I have never seen
used or endorsed by any researcher or authority, and entirely fails to measure
whether there is a likelihood of confusion for the following reasons:

(1) The assumption that the survey was conducted among individuals who
know “ClearCloice” to indicate a particular source was proven unreliable
by the survey data. The majority of survey respondents had never heard
of ClearChoice cr had no memory of contact with ClearCheice.
Accordingly, it is impossible to conclude that respendents who answered
that they have heard of RealChoice were corfusing it with ClearChoice.

(2) RL’'s assumption that those who answered that they have heard of
RealChoice were confusing it with ClzarChoice was also proven false in.
the majority of cases by other answers that make clear that respondzants
understood ClearChoice and RealChoice to be distinct entities.

{3) A complete aralysis of the survey data makes clear that the 21% difference

between these askec about RealChcice before and after ClearChoice does

Eip... tabvue uspto.gov-mabvuettasvue-91190455-OP>-38 pdf
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not indicate confusion among the former group; it merely ind:cates that i£
you ask consumers about two entities that both have “Choice” ir. the
rame, they will be more likely to say they have heard cf the first and not
the second. This is clear from the fact zhat the rate at which respondents
answered that they have heard of ClearChoice also varies similarly
depending on whether it was asked about before or after RealChoice.

(4) Even if there were any validity to the theory that respondents who say
they have heard of RealChoice are really mistaken, this does not indicate
that ClearChoice and RealChoice are confusingly similar. To the contrary,
it is equally possible that respondents had only a vague recollector. of an
implant center with “Choice” in the name and were simply assuming
“RealChoice” could be the name of the center, without actually corfusing
it with a particular other entity.

(3) The control choices “Real Option” and “Right Option” were insufficient to
cure for the fundamenta! flaws discussed above. As they do not contain
the term “Choice”, they cannot contrel for the possibility that respondents
were merely agreeing with the first name they hear containing “Choice”
rather than actually confusing a name with 2 particular source they are
aware cZ.

(6) The sample size of 90 respondents (and only 45 who keard RealChoice
before ClearChoice) is tco small to permit any reliable conclusions. Even
if the survey design had any reliability, the margin of error would be too
large to suppcrt a conclusion that there is a meaningful level of confusien.

(7) The survey universe was fatzlly flawec in several ways: (a) it consisted of
those who had contacted tke Opposer, rathar than the proper universe,
prospective users of the Applicant’s services; (b) the survey failed to ask
any screenirg questions to determine if respondents are prospective
consumers of dental implants at all; {c) the survey did nothing to account

for the fact that real prospective customers would be going through an

10:2420 12 9:35 AM
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expens:ve process involving a great deal of attention and would not be

making a decision merely based on hearing a name read to them.

DETAILED ANALYSIS OF RL SURVEY

1. The Survey Design For Measuring Confusion is Fundamentally Flawed
and Unreliable

The RL methodology and conclusions rely on the assumption that
respondents who answered that they have heard of RealChoice are confused
- i.e., that it is actually ClearChoice that they have had contact with and are
mistakenly assuming RealChoice is the same entity. This assumption is
flawed for a number of reasons, and proven false by the survey’s own data in

a number of ways.

A. The Assumption that Survey Participants are Aware of ClearChoice
as a Particular Source of Dental Implants is Flawed.

By definition, a respondent who mistakenly answers that they have heard of
RealChoice could orly be confused in a trademark sense if that respondent is
actually aware of ClearChoice as a particular source. Despite the fact that the
:nd:viduals called in the survey had supposedly contacted a ClearChoice center
at sorne point in the past three years, there is no reliable basis for believing that
they came into the survey with any awareness of ClzarChoice as a source. To the
contrary, the survey data suggests that the majority of survey participants had

never heard of or had no awareness of having contact with ClearCho:ce.

The following table shows what experience, if any, the respondents in the survey

said they have had with ClearChoice.

39 0of 75 10-24.2014 9:35 AN
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U U L AL
Respondent Experience with ClearChoice #/ % of responderis
Never heard cf ClearChoice 27
{15%)
Never had contact with ClezarChoice 69
(38%)
Contacted ClearChoice but did not use them 81
(45%)
Had work done by ClearChoice 3
(1.7%)

As this table reveals, the whole premise of the survey - that the individuals being
interviewed were familiar with ClearChoice as a distinct souxce - is flawed.

Of the 180 survey respondents (including those asked about RightChoice), 27
answered that they had not even heard of ClearChoice. An additional 69
respondents answered that they have never had any contact with ClearChoice.
This means that, for 96 respondents (53% of the survey), it is either known that
they hed not heard of ClearChoice or there is sericus doubt about whether they
knew the name ClearChoice to indicate any particular source. Remarkably, only
three of thz 180 survey responcents (1.7%) answered that they or anyone n their

househcld had ever had work done at ClearChoice.

In this {ight it is clear that respondents who answered that they have heard of
RealChcice cannot be presumed to Fave been thinking of ClearChoice. 1t was
particularly improper for RL to classify respondents as confusing RealChoice
with ClearChoice who explicitly stated that they had never heard of ClearChoice

or who answered that they had never had contact with ClearChoice.

B. Most Respondents Who Answered That They Have Heard of Real
Choice Gave Other Answers Showing They Were Not Confused

RL’s assumption that respondents who answered that they have heard of Rezl

Choice were confusing RealChoice with ClearChoice is also disproven in the

10242012 9:35 AN
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majority of cases by the respondents’ other answers, which show they were not

confused.

RL's conclusion that there is a likelihood of confusion rests on the fact that 24 of
the 90 respondents (26.7%} who were asked about RealChoice (or Righ:Choice)

before CiearChoice answered that they have heard of RealChoice/RightChcice.
However, 16 of these 24 respondents gave additional arswers that indicate they
were not confused. The following table shows how these 24 supposedly

confusec respondents answered the other survey questions.

Answers of 24 Respondents Who Said They # of respondents
Have Heard of Real Choice (Before Being Base =24
Asked About Clear Choice)

Have never heard of ClearChoice 4
Answered that they did not contact 9
RealChoice but did contact ClearChoice

Answered that they did contact RealChoice 3

but dié not contact ClearChoice

Other 8

As the above table shows, raview of all answers reveals that at least 16 of the 24
respondents counted as corfused were rot. Four of the 24 respondents answered
that they have rot heard of ClearChoice, and, accordingly, cannot be presurmed
to be confusing RealChoice with an entity they have no: heard of. An additional
9 respondents who said they have heard of RealChoice stated that they did not
contact RealChoice bus that they did contact ClearChoice. These arswers
indicate that respondents recognized ClearChoice and RealChoice to be distinct
sources, one of which they contacted and one of which they did not. Likewise,
an additional 3 of the respondents gave the opposite pattern of answers - that
they did contact RealChoice but did nct contact ClearChoice. Such responses
also indicate an understanding of RealChoice and ClearChoice as distinct

sources, on.y ore of which the respondent had contacted. 1t was improper for

Ftip: “tabvue.uspta.govittabvuc/ ttabvuc-5 | 190435-CPP-3% pef
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RL to ignore -hese additional answers that disprove RL’s assumption that those

who have heard of ReaiChoice were confusing it w:th ClearChoice.

This leaves only 8 respondents out cf 90 (8.9%) who could possibly have been

confusing RealChoice with ClearChcice, even before accounting for survey noise.

It is 250 apparent from the open-ended answers, which RL does not analyze,
that many of the respondents who are treated as confused in fact understood
ClearChoice and RealChoice to be different entities. Respondents who answered
that they were aware of Real/Right Choice or ClearChoice were asked what they
krow about them. The following are instances of respondents who are treated as
confused because they answered that they have heard of Real/RightChoice
(before being asked about ClearChoice), buz actually gave open-ended answers
thzt undermines the hypothesis that they are confused.

¢ Resp 80 answered that they were aware of both ClearChoice and -
RightChoice and discussed them as separate entities, remarking that they
have similar names, but obviousiy recognizing them as separate entities.

¢ Resp 90 answered that they were aware of both ClearCho:ce and
Righ:Choice and said nothing upon being asked about ClearChoice to
indicate they thinx it is related to RightChoice.

* Resp 149 answered +hat they were aware of beth ClearCheice and
RealChoice and made clear they believed them to be separate
organizations by commenting tha: both have prices in the same ballpark.

* Resp 177 said they had heard of RealChoice but xnew nothing abou: it.
When next asked abcut ClearChgice, they indicated that they had talked
to ClearChoice, and provided information about them. Clearly then, the

respondent was not initially confused when answering tha: they had

hep /.ttabvic Lspto.zoviabvue. ttasvue-91197485-OPP-38 pdf

107242014 9:36 AM



VLGS 1170 SmUT To00 pal F1piinabvuc uspto.gov. ttabvie abvuc-91 190435-OPP-28 pdt

heard of RealChoice, because they did not claim to have contacted or
know anything about RealChoice.

e Respondent 199 answered that they have only heard of RightChoice from
the.r dentist but that they have seen a ClearChoice office somewhere,
wkhich conflictir.g references suggest the belief that they are separate
entities.

* Respondent 218 answered that they knew nothir.g about RightChoice,
only having seen advertising, but that they actually went to CiearChoice
for a consultation and knew they were very expensive. These answers
suggest awareness that these are two different entities.

» Respondent 256 answered that they have heard of both RightChoice and
ClearChoice and specified that they hac seen more advertising Zor
ClearChoice. They also commented that they have only heard of
RightChoice but had actually spoken to ClearChoice about prices, again
indicating awareness that these are separale entities.

* Respondent 538 answered that they were aware of both RealChoice and
ClearChoice and discussed them as separate entities, commenting that
they knew nothing about RealChcice, but had visited ClearCheice for a
consultation and found they were too expensive. As observed already, if
this respondent had been initia.ly confused when asked about RealChcice,
they would have answered that they had had a consultation

» Respondent 598 also answered that they were aware of both ReaChoice
and ClearCheice and seemed to know them as separate ertities,
comumenting that they did not know anything about RealChoice other
than that they do impiants but then commenting about ClearChcice that
they alsc do other dental work, including caps, and have several dentists.

* Respcnident 687 answered that they visited RightChoice and had only
seen a commercial cn tv for ClearChoice, suggesting a belief that they are

distinct entities.

530f 73 1024°2014 9:36 AM



TADVUC-Y § 13403-UF m-3%,pat

64 of 73

Respondent 723 answered that they had only seen a commercial for
RightChoice and knew nothirg else, bu: knew more about ClearChoice
and stated they had taken an online survey for ClearChoice.

Respondent 818 answered that they had only seen and heard ads for
RezlChoice and knew nothir.g about them, but that they had actually
talxed to ClearChoice and had problems with payment/insurance.
Respondent 102¢ did not know anything about RealChoice other than
having seen a commercial, but seemed to know more about ClearChoice,
specifying that ClearChce:ce claims to be the leading provider in implants
and have the best commercials.

Respondent 126 1nitially answered that they have heard of RealChoice but,
prior to be asked about ClearChoice, volunteered that they were thinking
of ClearChoice, meaning that the respondent clarified any potential

corfusion on their own and were ultimately not confused.

As these instances demonstrate, RL ignored the respondents’ verbatim answers

in hypothesizing that a respondent who said they have heard of

Real/RightChoice was confusing it with ClearChoice. If that was the case,

respondents would have been expected to initially provide answers relating to

ClearChoice and then clarify when subsequently asked about ClearCheice that

the latter is who they were inidally talking about. This is not what typically

haoppened. Many respondents gave different answers when asked what they

knew about Real/ RightChoice and ClearChoice, indicating an awareness of them

as separzte entities.
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C. Reversing the Order in Which RealChoice and ClearChoice Were
Asked About Does Not Establish That Those Who Answered That
They Have Heard of RealChoice Were Confused.

As detailed above, it should be clear from the responses of most ¢X the 24
respondents (27% of the 90 who were asked about RealChoice/ RightChoice first)
who answered that they have heard of RealChoice/RightChoice that they were

9

not confused. RL ignores these answers and claims that the group of 27% must

be confused because only 6% of respondents answered that they have heard of

RealChoice/ RightChoice when asked about it after they had been asked about
ClearCheice. There is, however, a logical explanation for the difference in the
27% and 6% result other than trademark confusion. The alternative explanasior.
15 that survey respondents who are asked if they have heard of a dental implant
center that has the word Choice in the name are simply signifizantly less likely to
say “yes” when they have already been asked zbout another dental implant
center with the word Choice in the name. Whether or rot respondents know
anyvthing about ClearChoice or RealChoice, they simply become less likely to say

they have heard of a center when it is not the first one they are asked about.

This alternat:ve explanation is empirically supported by the survey data
regarding respondents’ answers about ClearChoice. While RL reports the
d:fference in results for RealChoice basad con order (a 21% difference), it ignores
the fact that a similar difference occurred for supposed awareness of
ClearChoice. When respondents were asiked about ClearChoice before
RealChoice/ RightChoice, 92.2% of respondents answered that they have heard
of ClearChoice. When respondents were asked about ClearCho:ce after
RealChe:ce/RightChoice, 77.7% of respondents answered that they have heard

cof ClearChoice. a difference of roughly 15%.
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[ | Clear Choice Clear Choice NET
Before After
RealChoice RealChoice
Have heard of 6% 27% 21%
RealChoice
Have heard of 92 2% 77.7% 15%
ClearChoice

As the 2bove table shows, there is no reliable basis for concluding that the survey
results regarding ReaiChoice reflect confusion. To the contrary, a very similar
result occurred with respect o ClearCheice - the percentage who stated that they
have heard ¢f it dropped by a significant margin based on the order in which it
was asked about. This similar pattern: supports the alternative explanation for
the rasults - that survey respondents who are asked about a name that includes
the word Choice arz less likely to say they have heard about it if they have

already been asked about another r.ame that includes the word Choice.

D. Even if Some Respondents Were Mistaken That They Have Heard of
RealChoice, This Does Not Equate to Trademark Confusion

Firally, even if there were support for the hypothesis that respondents who said
they have heard of RealChoice were mistaken, there is no reliable support for the
conclusion that such a mistake equates to trademark confusion. As indicated
above, it is unclear in the case of moest respondents whether they have any
awareness of “ClearChoice” as a d:stinct source. 1t may be that most
respondents have only a vague memeory of having contacted an implant center
and would not have even kncwn that the name was ClearChoice. If that is the
case, and respondents who say they have heard of ClearChoice were merely
react:ng to a vague memory that the implar.t center they contacted might have
had “Choice” in the name, this does not indicate genuine corfusicn as to scurca,

It would merely be an arbitrary word-association exercise, as opposed to a false

| -
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“Cheice” in the name in 2 non-confusing manner. This would have controlled
for the tendency of respordents to arbitzarily connec: any use of “Choice” to a

dental implant center they had heard of.

III.  The Sample Size is Too Small To Support Reliable Conclusions

In addition to the failure of the survey design to properly test for ccnfusion, the
survey’s sample size is also too small to support any reliable conclusior. The RL
conclusion regarding RealCheice rests on a comparison batween the results
among 45 respondents who were asked about RealChoice before ClearChoice
(27%) and anocther 45 respondents who were asked about RealChoice after
ClearChoice (4%). Sample sizes of 45 are far too small to support reliable results
that can be projected to the general uriverse of consumers. At a sample size of
45, the 27% result for the first group would have a margin of error of
approximately 13% and the 4% resu't for the seccnd group would have a margin

of error of approximately 6% at the standard 95% confidence level.

| Answered Yes | Error Rate
Have heard of RealChoice | 27% 13%
{before ClearChoice) |
Have heard of RealChoice 4% 6%
(after ClearChoice)

As both the 27% and 4% figures are subjact to such large error rates, itis
reasonably likely (based on a standard 95% confidence level) that the actual
difference between the two groups is far smaller, possibly below 10%. Evenif
results from the RL methcdology could, in theory, be reliable, results based on
such a small sample size would not be. This is particularly true given the

seriously flawed universe used in the survey {discussed below).
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In an effort to recuce the magnitude of the survey’s sample size problem, RL
attempts to combine the results of the 90 respondents who were surveyed about
RealChoice with the 90 who were surveyed abcut RightChoice. It is not proper
to include results regarding RightChoice in an analysis of whether RealChoice is
too confusingly similar to be registered. Regardless, even with the results
comtined, a sample size of 90 per group is still concerningly smail, and also
produces high error rates of 9% and 5% for the relevant statistics that render

unreliable the differences RL relies on.

IV. The Survey Universe Was Improper

.

The survey results are also unreliable due to a universe that was improper for a

number of rezsons.

1t is accepted that the appropriate universe for a likelihood of confusion survey
consists of prospective users of the services offered in connection with the
Applicant’s mark. The RL survey, however, did net include screening questions
sufficient to ensure that respondents were prospective users of dental implart
services at all. Respondents were merely asked whether they are “farniliar with
dental implants” and were then assumed to be proper respondents simply
becaus2 they were on a list mamnta:ned by ClearChoice. As discussed above,
however, 53% of the survey participants stated that they had never heard of or
had had no contact with ClearChouce. It is unclear why so many respondents
had no awareness of contacting ClearChcice despite being on ClearChoice’s list.
One possibility is that respondents had contacted ClearChoice too far in the past
to remember. Another possibility is that the wrong individual was interviewed.
Regardless of the explanation, the majority of respondents gave no answers that
weuld enable them to be reliably classifid as prospective users of dental implant

services.
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An additional 45% of respondents stated that they had contacted ClearChoice
but never had any work done. Only 3% of all survey respondents confirmed that
they have had any dental implant work done. Accordingly, it is highly
questionable whether a realistic and representative universe of dental implant

customers was surveyed.

The probizm with the survey universe is compounded by the fact that the RL
survey exclusively targeted prospective users of the Opposer’s services, contrary
to the accepted standard thzt the Applicant’s prospective users should be
surveyed. The survey was limited to those who had contacted Cpposer and was
conducted only in locations where Opposer has dental implan: centers. All other
prospective users of the Applicant’s services and all residents of all other parts of

the country were improperly excluded from the survey.®

Finally, the survey did nothing to account for the fact that the purchase of denal
implant services requires spending a very large amount of money and/or
arranging insurance coverage for a very expensive service and would require
significan: attention and administrative action. The mere mention of the name
RealChoice to respondents who may not have given any consideration to dental
implarits in recent vears, if ever, is a poor simulation of whether a prospective
user of the Applicant’s service would be confused in the real world. The survey
should have, at a minimum, asked screening questions to make sure that
respondents have recently been or are currently in the market for dental implant
services to ensure that respondents were genuine, relevant consumers who could

properly consider the RealChoice name in a rezlistic manner.

* While I understand that RL's flawed methodology required interviewing those who are
familiar with ClearChoice, this does not cure the preblem of the universe being
improper and unrepresentative.
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CONCLUSION

For the foregoing reasons, it is my opinion that the RL Survey is unreliable ard

does not demorstrate a likelihood of confusion.
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