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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S, Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996.

Run It Consulting, LLC,

Petitioner,
Vs. Cancellation No. 92055426
Augusto Lodi, -

Registrant,

MOTION TO SERVE PRETRIAL DISCLOSURES LATE
AND/OR FOR AN EXTENSION OF TRIAL DATES

COMES NOW the Petitioner, Run It Consulting, LLC (hereinafter “Petitioner”), by
counsel, and pursuant to §§502 ef seq. and §§702 ef seq. of the TBMP moves this honorable
tribunal for an order permitting the Petitioner to serve its Pretrial Disclosures in the instant
matter late or, in the alternative, for an order granting a sixty-day extension of the remaining trial
dates in the instant matter. In support of the instant motion Petitioner provides as follows:

Statement of the Case

L. On or about April 2, 2012 Petitioner filed a Petition to Cancel the instant
trademark on the grounds that the subject registration had been abandoned without the intent to
resume use of the same.

2, On or about May 11, 2012 the Registrant, by counsel, timely answered the
Petition to Cancel denying the salient allegations therein.

3. The parties scheduled and conducted the required Discovery Conference on or

about June 7, 2012,



4, The parties served their Initial Disclosures and conducted discovery within the
required time as set forth under the initial scheduling Order issued by the Board.
5. To date, there have been no extensions of time requested in the instant matter
from the onset of the case.
Argument

L. The Board Sheuld Grant the Petitioner’s Motion for Leave to Serve It’s
Pretrial Disclosures Late

Section 502 et seq. of the TBMP provides that, upon good cause, the dates for an act
required under an order may be extended or reopened. In the instant matter, the Petitioner’s
Pretrial Disclosures were due to no later than January 24, 2013. Petitioner did not grant
authorization to the Petitioner’s counsel to forward Registrant’s counsel it’s Pretrial Disclosures
until after the close of business on January 24, 2013, As such, Petitioner’s counsel was not able
to have the document served in a timely manner.

In this regard, it is submitted that good cause exists to extend the time for making the
Pretrial Disclosures at issue. The delay was not caused by the fault of counsel. It was simply
due to Petitioner’s inability to get back to counsel in a timely manner. The delay is not meant to
slow the instant proceedings nor will prejudice result to the Registrant by the granting of the
instant motion. As such, it is respectfully requested that he Pretrial Disclosures, attached as
Exhibit A' and served upon opposing counsel with the instant motion, be accepted late without
affecting the currently scheduled trial dates.

I1. The Board Should Extend the Remaining Trial Dates in this Matter

' As attached Exhibit A omits the exhibits attached to the Pretrial Disclosures but forwarded to opposing counsel on
this date.



in the alternative, if good cause it not found, it is respectfully submitted that, consistent
with Section 702.01 of the TBMP, the Board reset the trial dates in the instant matter which will
allow for the proper notice of the Pretrial Disclosures in accordance with the rules.

Specifically, where a patty has not timely made pretrial disclosures but before a party’s
trial period begins the other party may move the Board for an Order delaying or resetting the trial
dates as allowed under Section 702.01 of the TBMP. In short, as here wherein the Pretrial
Disclosures were not timely served, it is proper for the Board, upon motion of the Registrant, to
reset the trial dates to permit the Registrant sufficient time after the receipt of the Petitioner’s
Pretrial Disclosures to be advised of the other party’s witnesses and evidence to be admitted at
trial.

In this instance, Petitioner is coming to the Board in advance of any request by the
Registrant, and, in the alternative to accepting the Pretrial Disclosures late, requesting that the
Board reset the trial dates in this matter if its first alternative is denied. Such a request is within
the spirit and letter of Section 702.01 of the TBMP.

CONCLUSION

WHEREFORE for good cause shown the Petitioner, by counsel, respectfully requests
that the Board enter an Order permitting the Petitioner to have served the attached Pretrial
Disclosures late further keeping the trial dates as set in the instant matter. In the alternative, if
the Petitioner has not satisfied the standard required for such relief Petitioner requests that the
trial dates be reset for an additional 60 days for all remaining trial dates so that the Pretrial
Disclosures served today will give sufficient notice to the Registrant and Registrant’s counsel of

Petitioner’s testimony to be adduced at trial.

Respectfully submitted this 5 day of February, 2013.



THE TRADEMARK COMPANY, PLLC

/Matthew H. Swyers/

Matthew H. Swyers, Esquire

344 Maple Avenue West, Suite 141
Vienna, VA 22180

Telephone (866) 455-8800 x100
Facsimile (270) 477-4574
mswyers{@thetrademarkcompany.com
Attorney for Petitioner




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996,

Run It Consulting, LLC,

Petitioner,
VS. Cancellation No. 92055426
Augusto Lodi,

Registrant.

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that I caused a copy of the foregoing, this 5" day of February,

2013, to be served, via first class mail, postage prepaid, upon:

Scott W. Kelley, Esq.

Kelley & Kelley LLP

6320 Canoga Avenue, Suite 1650
Woodland Hills, CA 91367

/Matthew H. Swyers/
Matthew H. Swyers




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996.

Run It Consulting, LLC,

Petitioner,
VS, Cancellation No. 92055426
Augusto Lodi, .

Registrant.

PETITIONER’S PRE-TRIAL DISCLOSURES

Pursuant to 37 CFR §2.121(3) and Rule 26(a) of the Federal Rules of Civil Procedure,
Petitioner Run It Consulting, LLC (“Petitioner”) hereby makes the following disclosures (the

Disclosures):

A. All of Petitioner’s witnesses may be contacted through counsel at The Trademark
Company, PLLC. Opposer intends to take testimony from the following individual during its testimony
period:’

1. Markus Trillsch
Run it Consulting, LLC
160 Murchison Dr.
Cedar Creek, TX 78612

! The identified witness is a party witness (and employee of Petitioner), and can be reached through counsel of the
Applicant: Matthew H. Swyers, Esq. (800-906-8626 x 100) The Trademark Company, PLLC, 344 Maple Avenue
West, PBM 151, Vienna, VA 221380




(History and ownership of the AMERICANMUSCLE SPORTS
NUTRITION COMPANY martk, scope of goods offered by Petitioner
under the AMERICANMUSCLE SPORTS NUTRITION COMPANY
mark, revenue and other financial information related to the Petitioner's
goods offered under the AMERICANMUSCLE SPORTS NUTRITION
COMPANY mark, AMERICANMUSCLE SPORTS NUTRITION
COMPANY ftrademark rights, likelihood of confusion and likelihood of
dilution, brandings, awareness, consumer research, advertising,
promotion, and branding strategies related to the AMERICANMUSCLE
SPORTS NUTRITION COMPANY mark, channels of trade used by the
AMERICANMUSCLE SPORTS NUTRITION COMPANY mark,
classes of consumers who purchase the AMERICANMUSCLE SPORTS
NUTRITION COMPANY goods)

B. To support its claims, Petitioner may introduce the attached exhibits A, B, and C (in
addition to exhibits to be identified in a Notice of Reliance).

Dated: February 5, 2013

Respectfully submitted this 5" day of February 2013.
THE TRADEMARK COMPANY, PLLC

fMatthew H. Swyers/

Matthew H. Swyers, Esq.

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Tel. (800) 906-8626 x 100

Facsimile (270) 477-4574
mswyers@thetrademarkcompany.com
Counsel for Opposer




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996.

Run It Consuiting, LLC,

Petitioner,
Vs, Cancellation No. 92055426
Augusto Lodi, l

Registrant.

CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that I caused a copy of the foregoing this 5" day of February 2013, to be

served, via first class mail and email, postage prepaid, upon:

Scott W. Kelley, Esq.

Kelley & Kelley LLP

6320 Canoga Avenue, Suite 1650
Woodland Hills, CA 91367

[Matthew H. Swyers/
Matthew H. Swyers




