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 COMES NOW the Petitioner Run It Consulting, LLC *jgtgkpchvgt"ÐPetitionerÑ qt"ÐRun It 

EqpuwnvkpiÑ), by counsel, and respectfully submits its brief in support of the instant Petition to 

Cancel. 

 

PRELIMINARY STATEMENT 

 The instant matter comes before the Board on RgvkvkqpgtÓu"Petition to Cancel U.S. 

Registration No. 1,962,898 for the trademark AMERICAN MUSCLE  on the grounds that 

Registrant Augusto Lodi ceased use of the trademark and/or ceased use of the trademark in 

interstate commerce without an intent to resume use thereof. 

 As more fully set forth below, the evidence establishes a primia facia case of 

abandonment based upon a period of use and/or lack of evidence of use for six (6) or more years 

coupled with insufficient credible evidence to establish an intent to resume use in interstate 

commerce once alleged use resumed.   

 

THE RECORD BEFORE THE BOARD 

 The record before the Board includes the testimonial depositions of two witnesses, two 

notices of reliance, and the registration at issue  as set forth below: 

Trial Testimony 

Witness    Title     Date  

1. Markus Trillsch  Principal, Run It Consulting, LLC  March 7, 2013 

2. Ngcpfgt"ÐCpf{Ñ"Nqfk Party1      May 7, 2013 

 

                                                 
1 The owner of the registration at issue is listed as Augusto Lodi.  By assignment(s) dated May 11, 2012 and June 
25, 2012 the registration at issue was assigned to Leander Lodi. 
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Notices of Reliance 

Submitting Party Title       Filed 

Petitioner  RgvkvkqpgtÓu" Notice of Reliance- Confidential 03/08/2013 

Petitioner  PetitionerÓu"Pqvkeg"qh"Tgnkcpeg   03/08/2012 

 

Registration(s) 

U.S. Registration No. 1,962,898. 

 

STATEMENT OF FACTS 

A. Run It Consulting, LLC 
 

Run It Consulting, Petitioner in the instant matter, is a Nevada LLC parent company that 

owns several different nutritional supplement brands.  See Deposition of Markus Trillsch dated 

March 7, 2013 (hereinafter Trillsch Depo.) at pp. 5.  The company was organized in 2009. Id.. 

On or about August 17, 2011 Petitioner adopted and began use of the design mark below 

kp"eqppgevkqp"ykvj"vjg"hqnnqykpi"iqqfu"kp"Kpvgtpcvkqpcn"Encuu"7<"ÐDietary supplements; 

Nutritional supplements; Nutritional supplements for muscle growth; Weight management 

uwrrngogpvuÑ *jgtgkpchvgt"ÐRgvkvkqpgtÓu"IqqfuÑ+: 

 

*jgtgkpchvgt"ÐRgvkvkqpgtÓu"OctmÑ+"Trillsch Depo. at pp. 7-10. See also Trillsch Depo. at Exhibits 

2, 3.   RgvkvkqpgtÓu"Iqqfu"wugf"kp"eqppgevkqp"ykvj"RgvkvkqpgtÓu"Octm"ctg"ewttgpvn{"uqnf"vjtqwij"cnn"
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150 GNC stores nationwide."vjtqwij"Cp{vkog"Hkvpguu"cpf"IqnfÓu"I{ou."as well as online at 

Americanmuscle.us. Id. at pp. 30-31, 33. 

 On or about September 1, 2011 Rgvkvkqpgt"hkngf"cp"crrnkecvkqp"vq"tgikuvgt"RgvkvkqpgtÓu"

Octm"ykvj"vjg"Wpkvgf"Uvcvgu"Rcvgpv"cpf"Vtcfgoctm"Qhhkeg"*jgtgkpchvgt"Ðvjg"QhhkegÑ+0"Vtknnuej"

Depo. at pp. 8-9. See also Vtknnuej"Fgrq0"cv"Gzjkdkv"50""RgvkvkqpgtÓu"Octm"tgegkxgf"W0U0"Ugt0"Pq0"

85/413,449. Trillsch Depo. at Exhibit 3. 

 Qp"qt"cdqwv"Fgegodgt"3;."4233"RgvkvkqpgtÓu"Octm"ycu"tghwugf"tgikuvtcvkqp"d{"vjg"Qhhkeg"

qp"vjg"itqwpfu"vjcv."kh"tgikuvgtgf."RgvkvkqpgtÓu"Octm"oc{"etgcvg"c"nkmgnkjqqf"qh"eqphwukqp"ykvj"vjg"

mark which is the subject of the instant cancellation proceeding *jgtgkpchvgt"ÐTgurqpfgpvÓu"

OctmÑ+.  Trillsch Depo. at pp. 9-11. See also Trillsch Depo. at Exhibit 4.   

 Upon receivipi"vjg"tghwucn"Octmwu"Vtknnuej"*jgtgkpchvgt"ÐOt0"VtknnuejÑ+."rtkpekrcn"qh"vjg"

Petitioner, conducted hours of tgugctej"vq"fgvgtokpg"yjgvjgt"vjg"TgurqpfgpvÓu"Octm"ycu"uvknn"kp"

use.  Trillsch Depo. at pp. 4-5, 11-12.  Mr. Trillsch searched Google.com, Yahoo.com, Bing.com 

and in various relevant bodybuilding online forums such as Bodybuilding.com and Anabolic 

Minds. Id at pp. 11-12, 25.  He also searched nutritional product providers such as GNC.com and 

Vitaminshoppe.com.  Id. at p. 20.   

Ot0"VtknnuejÓu"swktgu"cv"vjgug"ukvgu"kpenwfgf."dwv"yjgtg"pqv"nkokvgf"vq."ugctejgf"hqt"

ÐCogtkecp"Owueng"uwrrngogpvuÑ."ÐCogtkecp"Owueng"xkvcokpuÑ."cpf"ÐCogtkecp"Owueng"

rtqfwevuÑ0""Vtknnuej"Fgrq0"cv"r0"470   

As a result of his research jg"eqwnf"pqv"nqecvg"cp{"rtqqh"vjcv"TgurqpfgpvÓu"Octm"ycu"uvknn"

in use. Id. at pp. 11-12.  The instant Petition to Cancel soon followed. 
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B. Acquisition of Rights in RespondentÓu"Octm2 
 

Leander Lodi *jgtgkpchvgt"ÐOt0"NqfkÑ+"was a competitive bodybuilder in the 1980s.  See 

Fgrqukvkqp"qh"Ngcpfgt"Nqfk"fcvgf"Oc{"9."4235"*jgtgkpchvgt"ÐNqfk"Fgrq0Ñ+"cv"rp. 6, 9.  He 

testified that in 1987 he wanted to start his own [nutritional] supplement company. Id.  So in 

1987 he came up with the name [AMERICAN MUSCLE] and filed to register the same as a 

trademark. Id.   

Mr. Lodi testified that both his mother and father, the named applicant and original 

registrant of the RespondentÓu"Octm."ygtg"cnuq"kpxqnxgf"kp"vjg"eqorcp{0"Nqfk"Fgrq0"cv"r0"80  His 

mother was a physician who gave Mr. Lodi insight as to formulations for his nutritional 

supplements.  Id.  Jku"hcvjgt"ycu"Ðvjg"oqpg{"iw{Ñ backing the business.  Id. at p. 7. 

Ot0"Nqfk"hktuv"dgicp"ugnnkpi"rtqfwevu"wpfgt"TgurqpfgpvÓu"Octm"kp"3;:90  Id. at p. 8.  At 

vjcv"vkog."TgurqpfgpvÓu"Octm"ycu"wugf"kp"eqppgevkqp"ykvj"]pwvtkvkqpcn_"uwrrngogpvu"cu"ygnn"cu"

clothing and weight lifting accessories. Id.   

When Mr. Lodi founded the business in 1987 he would spend seven days a week, 10 to 

14 hours per day working to build the business. Lodi Depo. at p. 10.  By the early to mid-1990s 

his monthly sales had grown to an average between $40,000 and $60,000 per month. Id. 

By the 1990s the iqqfu"dgctkpi"TgurqpfgpvÓu"Octm"were sold throughout the country as 

well as internationally.  Lodi Depo. at pp. 10-11.  They were provided by and through kiosks at 

malls, GNC stores, as well as at IqnfÓu."Yqtnf"cpf"Rqygtjqwug"i{ou0""Id. at 11.  During the 

1990s Mr. Lodi did very little direct sales himself. Id. 

                                                 
2 Kv"ku"wpengct"yjcv"rqtvkqpu"qh"Ot0"NqfkÓu"Oc{"9."4235"fgrqukvkqp"jcxg"dggp"fesignated as Confidential based upon 
vjg"eqrkgu"tgvckpgf"d{"RgvkvkqpgtÓu"eqwpugn0""Kpuqhct"cu"vjg"gpvktgv{"qh"vjg"fgrqukvkqp"vtcpuetkrv"jcu"dggp"fgukipcvgf"
Confidential on the covers of the split-deposition transcript in the interest of complying with confidentiality any and 
cnn"tghgtgpegu"vq"Ot0"NqfkÓu"fgrqukvkqp"qh"dggp"tgfcevgf"htqo"vjg"pqp-confidential filing with the Board. 
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During thku"vkog"TgurqpfgpvÓu"Octm"ycu"advertised in connection with his goods in 

major publications in the bodybuilding industry such as Muscle & Fitness, Flex, Muscle Mag 

International, Iron Man, as well as Muscular Development. Lodi Depo. at 11. See also Notice of 

Reliance Î Confidential."RgvkvkqpgtÓu"Gzjkdkv"D"cv"NQFK"239:-0231 *jgtgkpchvgt"ÐEqphkfgpvkcn"

PQTÑ+. 

 
C. Abandonment of Mr. LodiÓu"Tkijvu 
 

Bgvyggp"3;;8"cpf"3;;:"ucngu"qh"Ot0"NqfkÓu"rtqfwevu"ukipkhkecpvn{"fkokpkujgf0""Nqfk"

Depo. at pp. 12-350""Hqnnqykpi"c"eqorgvkvqtÓu"cpcn{uku"qh"qpg"qh"Ot0"NqfkÓu"rtqfwevu."kv"ycu"

revealed that vjg"rtqfwevu"dgctkpi"vjg"TgurqpfgpvÓu"Octm"did not contain the ingredients 

claimed on its labels. Id. at p. 13.  As a result, the bad publicity from this deceptive labeling, in 

Ot0"NqfkÓu"yqtfu."ÐÈmknngf"o{"dwukpguu0Ñ"Id.  As demand for his product bearing the 

TgurqpfgpvÓu"Octm"fkokpkujgf"Ot0"Nqfk"nquv"jku"fkuvtkdwvkqp"pgtwork. Id. at p. 16. 

Yjgp"jku"pwvtkvkqpcn"uwrrngogpv"dwukpguu"ycu"ÐmknngfÑ."Ot0"Nqfk"ygpv"vq"yqtm"hqt"jku"

hcvjgt"cv"jku"hcvjgtÓu"ctv"icnngt{0""Nqfk"Fgrq0"cv"r0"780""Cv"vjku"vkog"jg"cnuq"uvctvgf"cp"cktetchv"

hydraulic valve company for the purpose of manufacturing hydraulics in automobile low rider 

industry. Lodi Depo. at 56.  Mr. Lodi testified that this new company occupied 6 to 8 hours per 

day of his time 5 days per week. Lodi Depo. at p. 56. 

During this time Mr. Lodi further conceded that he permitted three of his original 

trademark registrations to lapse and become abandoned due to non-use.  Lodi Depo. at pp. 20-

21.  Moreover, Mr. Nqfk"cfokvvgf"jg"fkf"pqv"urgpf"cp{"oqpg{"cfxgtvkukpi"TgurqpfgpvÓu"Octm"

from 1999 through 2012.  Confidential NOR, PetitionetÓu"Gzjkdkv"C."cv"r0"34. 

In regard to the mark at issue, Mr. Lodi testified that as a result of his business being 

killed he had to adjust his business model and only deal with a few small distributors and 
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ÐÈqpn{"qp"c"uocnn"dcuku0Ñ"Nqfk"Fgrq0"cv"r0"380""Specifically, Mr. Lodi stated that he only sold 

rtqfwev"dgctkpi"vjg"TgurqpfgpvÓu"Octm"vq" Magic Kayhan of the Total Fitness Outlet,  Ed 

Holmes of All Star Boxing, Ray Land in Arizona, and Richard Coote in Ontario, Canada.  Lodi 

Depo. at pp. 16-17.  Of note, Mr. Lodi did not call Mr. Kayhan, Mr. Holmes, Mr. Land, or Mr. 

Coote to corroborate these claims.  Moreover, although Mr. Lodi testified that use of 

TgurqpfgpvÓu"Octm"ycu"continuous from the late 1990s through the present no invoices or other 

documents were produced to corroborate said use between the late 1998  and 2004.  See 

Eqphkfgpvkcn"PQT."RgvkvkqpgtÓu"Gzjkdkv"D."NQFK-0001 through 0077. 

Mr. Lodi produced documents in support of ucngu"dgctkpi"TgurqpfgpvÓu"Octm"htqo"Crtkn"

1, 1997 through September 30, 1998 and again from September 18, 2005 through October 1, 

2012. See Eqphkfgpvkcn"PQT."RgvkvkqpgtÓu"Gzjkdkv"D."NQFK-0001 through 0177.  Thus, aside 

htqo"Ot0"NqfkÓu"wpeqttqdqtcvgf"vguvkmony, there is a six-year gap between any evidence of 

ucngu"cevwcnn{"qeewttkpi"dgctkpi"TgurqpfgpvÓu"Octm0 

When questioned on this point, Mr. Lodi testified that his records prior to 1998 are 

incomplete as he threw most of his old invoices away when he moved offices in 1998. Lodi 

Depo. at 35-36. (emphasis added)  However, discarding of past records in 1998 does not explain 

why Mr. Lodi failed to produce records from 1998 through 2004. (emphasis added) 

 
D. Alleged Resumption of Intrastate Use 
 

On or about April 2, 2012 Petitioner instituted the instant action seeking to cancel 

TgurqpfgpvÓu"Octm"qp"vjg"itqwpfu"vjcv"vjg"ucog"jcf"dggp"cdcpfqpgf"ykvjqwv"vjg"kpvgpv"vq"

resume use thereof. See Petition to Cancel. Cu"ugv"hqtvj"cdqxg."crctv"htqo"Ot0"NqfkÓu"

unsubstantiated testimony there is no evidence of record of use between 1998 and 2004.   
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Within days of having been served with the instant Petition to Cancel Mr. Lodi first 

registered a domain name and set up a web site to promote his goods sold in connection with 

TgurqpfgpvÓu"Octm0""See Petition to Cancel; Lodi Depo. at p. 66; Confidential NOR, 

RgvkvkqpgtÓu"Gzjkdkv"C."cv"r0"350   

Of note, the early invoices, those produced from 1997 and 1998, displayed sales 

occurring throughout the country.  See Eqphkfgpvkcn"PQT."RgvkvkqpgtÓu"Gzjkdkv"D."NQFK-0001 

through 0177.  This time frame is followed by a six year period during which Mr. Lodi 

rtqfwegf"pq"etgfkdng"qt"uwduvcpvkcvgf"gxkfgpeg"qh"wug"qh"TgurqpfgpvÓu"Octm"htqo"3;;: through 

2004. Id.  However, when Mr. Lodi allegedly tguwogu"wug"qh"TgurqpfgpvÓu"Octm"in 2004 all 

tangible evidence thereof is limited to intrastate use in the State of California.  Id. 

Specifically, Mr. Lodi states that during this second period of alleged use he only sold to 

four distributors: Ed Holmes, Magic Kayhan, Ray Land, and Richard Coote. Lodi Depo at pp. 

47-48, 55, 69, 74-78.  In regard to Ed Holmes and Magic Kayhan all of the transactions, in cash, 

and the delivery of the products, occurred in the State of California. Id. at 47-48.  Concerning 

Mr. Land of Arizona and Mr. Coote of Canada, the testimony is somewhat less clear and, in 

large part, confusing and misleading. 

Eqpegtpkpi"Ot0"Ncpf."Ot0"Nqfk"vguvkhkgf"vjcv"rtqfwevu"dgctkpi"vjg"TgurqpfgpvÓu"Octm"

would be delivered to Mr. Land either through the U.S. Postal Service or by and through a 

ogodgt"qh"Ot0"NcpfÓu"hcokn{"eqokpi"vq"Ecnkhqtpkc"vq"rkem"wr"vjg"rtqfwev"htqo"Ot0"Nodi.  Lodi 

Depo. at p. 74.  When cross-examined under oath concerning alleged shipments of the product 

to Arizona, Mr. Lodi conceded that he did not produce nor had any evidence of shipments to 

Arizona by and through the U.S. Postal Service and, moreover, vjcv"ÐYknn"EcnnÑ"qp"vjg"tgegkrvu"

for Mr. Land meant it may have been shipped or it may have been picked up depending on the 
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circumstances of each particular order.   Lodi Depo. at pp. 75-76.  He was never able to state 

definitively which, if any, shipments may have crossed state lines.  He simply stated a general 

belief they may have but could not identify which had, if any. 

Qp"hwtvjgt"etquu"gzcokpcvkqp"Ot0"NqfkÓu"vguvkoqp{"dgecog"gxgp"oqtg"uwurgev0""Chvgt"

having testified that these shipments or pick-ups had occurred during the invoiced years from 

2004 through 2012 and that Mr. Land would have a relative pick the product up in California 

Ot0"Nqfk"eqpegfgf"jg"jcf"pqv"uggp"Ot0"NcpfÓu"ukuvgt."qpg"qh"vjg"cnngigf"eqwtkgtu."kp"{gctu"

further conceding he himself had only delivered product to them 10 or 15 years ago in the State 

of California.  Lodi Depo. at 76, 78.  Later he again speaks to his personal delivery to Mr. Land 

stating that he cannot recall whether he has delivered to Mr. Land or one of his representatives 

in the last 10 years but unequivocally knows he has not done so in the last 5 years.  Id. at p. 78. 

To compensate for this lack of knowledge he attempts to state that he sends someone else 

to meet them when they order product. Lodi Depo. at p. 77.  However, he concedes that has 

only occurred on two occasions. Id.  When asked who he would send, Mr. Lodi testified that his 

ex-wife would complete the delivery. Id.  

Hkpcnn{."yjgp"cumgf"vjg"ukorng"swguvkqp"qh"kfgpvkh{kpi"vjg"pcog"qh"Ot0"NcpfÓu"ukuvgt"qt"

aunt, Mr. Lodi conceded jg"fkf"pqv"mpqy"vjku"rgtuqpÓu"pcog0"Nqfk"Fgrq0"cv"r0"9:0""Hkpcnn{."cnn"

sales, no matter how large, were made in cash. Lodi Depo. at pp. 49-50.  So no credit card 

receipts or other third-party documentation were  provided to verify or corroborate these 

purported transactions. 

Finally, turning to his sales to Mr. Coote of Canada, those alleged sales again did not 

begin until 2012.  Lodi Depo. at pp. 55, 74-75.  No records of sales to shipments were produced 

qvjgt"vjcp"fqewogpvct{"kpxqkegu"vjcv"uvcvgf"cnn"ucngu"ygtg"ÐYknn"EcnnÑ"qt"qvjgtykug"fgnkxgtgf"kp"
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California.  See Eqphkfgpvkcn"PQT."RgvkvkqpgtÓu"Gzjkdkv"D."NQFK-0001 through 0177.  At one 

point Mr. Lodi concedes that all products were picked up at his home or delivered locally by 

him.  Lodi  Depo. at p. 69. 

 
ARGUMENT 

To petition for the cancellation of a mark on the principal register, a petitioner must 

show that "( 1) it has standing to challenge the continued presence on the register of the 

subject registration; and (2) there is a valid ground why the registrant is not entitled under 

law to maintain the registration. " Young v. AGE Corp., 152 F.3d  1377, 1379 (Fed. Cir. 

1998) (citing 37 § 2.112(a) (1997).  The record demonstrates that both elements are satisfied 

here. 

 
A. Petitioner Has Standing by and Through Its Attempt to Register 

RgvkvkqpgtÓu"Octm. 
 

To establish standing, a petitioner must have a personal interest in the outcome of the 

case beyond that of the general public. Ritchie v. Simpson, 170 F.3d 1092, 1095 (Fed. Cir. 

1999). In this case, Petitioner is applying for federal registration of the trademark 

AMERICAN MUSCLE and design in connection with Ð Dietary supplements; Nutritional 

supplements; Nutritional supplements for muscle growth; Weight management supplements0Ñ  

The U.S. Patent and Trademark Office has rejected Petitioner's application based 

Respondent's registration  for the mark AMERICAN MUSCLE, Registration No. 1,962,898. 

Accordingly, Respondent's continued registration of the AMERICAN MUSCLE mark is 

denying Petitioner of the benefit of registration for its AMERICAN MUSCLE and design 

mark. As a result, Petitioner is being and is likely to continue to be damaged by 

Respondent's Registration No.  1,962,898, and certainly has an interest in the outcome of 
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this proceeding beyond that of the general public. Jewelers Vigilance Committee, inc. v. 

Ullenberg Corp., 823 F.2d 490, 493 2 USPQ 2d 2021, 2023 (Fed. Cir. 1987) (rejection of 

a trademark application pursuant to Lanham Act § 2(d) is sufficient to establish standing). 

B. Respondent Is Presumed to Have Abandoned the AMERICAN MUSCLE 
Mark Because He Made No Interstate Use the Same For in Excess of 
Three Continuous Years. 
 

Under Section  1127 of the Lanham Act, a mark is considered abandoned as a 

result of nonuse: 

When its use has been discontinued with intent not to resume 
such use. Intent not to resume may be inferred from 
circumstances. Nonuse for 3 consecutive years shall be prima 
facie evidence of abandonment. "Use" of a mark means the 
bona fide use of such mark made in the ordinary course of 
trade, and not made merely to reserve a right in a mark. 

 
15 U .S.C. §1127.  The statutory presumption  that nonuse for three consecutive years is 

prima facie   evidence  of  abandonment,  "eliminates  the  challenger's  burden  to  

establish  the  intent element of abandonment as an initial part of its case."  Imperial  

Tobacco Ltd. v. Philip Morris Inc.,  899  F.2d  1575,  1579 (Fed.  Cir.  1990)  (prima facie   

case  established  by  showing  that Respondent  had not used the mark in the United  

States for the statutory period  of years).    

To constitute use in the ordinary course of business, a registrant must consummate 

sales of product bearing the subject mark  in interstate commerce.   See Burlington Northern 

Santa Fe Corp. v. Purdy,  1998 U.S.  Dist.  LEXIS  23537,  *4 (N.D. Tex.  Dec.  7,  1998) 

("'use  in  commerce'  to support a valid registration of a service mark, [requires] proof . . . 

that the services identified by the mark have been rendered in interstate commerce"); 

TMEP 901.03 ("A purely intrastate use does not provide a basis for federal registration");  



11  

In re Mother Tucker's Food Experience (Canada) Inc., 925 F.2d 1402, 1405 (Fed. Cir. 

1991) (use to support a Section 8 affidavit of continuous use must be foreign or interstate 

commerce). Thus, it is well settled that intrastate sales are wholly insufficient to support a 

registration or avoid a finding of abandonment. Standard Brands Inc. v. Schrage, 220 

USPQ 337, 339-341 (N.D. Ga. 1982) (ordering cancellation of registered mark that was 

used only for intrastate sale of goods). 

TgikuvtcpvÓu"gxkfgpeg"is simply insufficient or too lacking in credibility to support the 

fact that Mr. Lodi continued to use the trademark from 1998 through 2004.  In short, he testified 

that due to negative publicity from his false labeling of a product his business was effectively 

killed by 1998.  Lodi Depo. at pp. 13.  Up and through 1998 he was able to produce evidence of 

advertising as well as numerous invoices showing interstate sales of his product bearing the mark 

at issue.  See Confidential NOR."RgvkvkqpgtÓu"Gzjkdkv"D"at LODI 0178-0231. 

But after 1998, for a period of six years, Mr. Lodi cannot produce a scintilla of evidence 

concerning the continued use of advertisement of the mark at issue aside from his own 

testimony.  Such self-ugtxkpi"rtqencocvkqpu."jqygxgt."ctg"Ðcyctfgf"nkvvng."kh"cp{."ygkijv0Ñ"

Rivard vs. Linville, 133 F.3d  1446, 1449 (Fed. Cir. 1998).  More is needed.  In this case, 

however, there is no more during this period. 

Mr. Lodi attempts to explain this gap in his record keeping by stating that he threw out 

most of his records when he moved offices in 1998.  Lodi Depo. at 35-36.  But throwing out 

documents in 1998 would only explain why there were documents lacking in 1998 and prior 

years.  Not in 1999 and thereafter.  In short, Mr. Lodi never offered a reason as to why there is 

no supporting evidence for use during 1998 through 2004.  There is but one obvious answer: he 

had abandoned use of the mark. 
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As such, it is submitted that in the absence of any documentary evidence or otherwise to 

corroborate use from 1998 through 2004 Ot0"NqfkÓu"ugnh-serving statements that offer no 

explanation as to why there are no such documents for that period are insufficient to prove use 

during this period and, accordingly, Petitioner is thus entitled to the statutory presumption of 

abandonment for this clear period of non-use by Mr. Lodi. 

Accordingly, the record clearly establishes that from 1998 through 2004, six consecutive 

{gctu."Ot0"Nqfk"fkf"pqv"ugnn"rtqfwevu"dgctkpi"vjg"TgurqpfgpvÓu"Octm"in interstate commerce.  

Specifically, aside from one brief assertion by Mr. Lodi the record is devoid of any tangible 

evidence during this period.   

It is therefore submitted that Petitioner has established it burden to show non-use by Mr. 

Lodi for three years or more thus setting forth prima facie   case  of  abandonment and 

gnkokpcvkpi"RgvkvkqpgtÓu"dwtfgp""vq""guvcdnkuj""vjg""kpvgpv"gngogpv"qh"cdcpfqpogpv"cu"cp"kpkvkcn"

part of its case."  Imperial  Tobacco Ltd.,  899  F.2d  at  1579.    

 

C. Respondent Has Not Established an Intent to Resume  Use in 
Interstate Commerce  

 
Respondent contends that he can establish sales of the mark resuming in 2004 and 

through 20012.  However, as set forth above, all of these sales occurred in the State of 

California without clear evidence of interstate use.  Burlington Northern Santa Fe Corp.,  

1998 U.S.  Dist.  LEXIS  23537,  *4 (N.D. Tex.  Dec.  7,  1998) ("'use  in  commerce'  to 

support a valid registration of a service mark, [requires] proof . . . that the services identified 

by the mark have been rendered in interstate commerce"); Thus, it is well settled that 

intrastate sales are wholly insufficient to support a registration or avoid a finding of 
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abandonment.  Standard Brands Inc., 220 USPQ at 339-341 (ordering cancellation of 

registered mark that was used only for intrastate sale of goods). 

In the instant case, all of the invoices produced from 2004 through 2012 stated that the 

iqqfu"ygtg"ujkrrgf"vq"ÐYknn"EcnnÑ."ÐYcnm"KpÑ."qt"qvjgt"kpfkecvkqpu"qh"ucng"cpf"fgnkxgt{"uqngn{"kp"

the State of California.  See Cophkfgpvkcn" PQT." RgvkvkqpgtÓu" Gzjkdkv" D." NQFK-0001 through 

0177.  In regard to the four distributors Mr. Lodi alleges to have continued to sell to, he does 

not even allege that sales to Mr. Kayhan and Mr. Holmes occurred outside of the State of 

California.  All such transactions, allegedly conducted exclusively in cash with no further 

records, admittedly occurred intrastate.  Neither Mr. Kayhan nor Mr. Holmes was called as 

witnesses to corroborate or expand upon this testimony. 

That leaves the testimony regarding Mr. Land in Arizona and Mr. Coote in Canada to 

guvcdnkuj"kpvgtuvcvg"wug."kh"cp{0""Cfftguukpi"Ot0"NqfkÓu"vguvkoqp{"kp"tgictf"vq"Ot0"Ncpf"hktuv."jg"

kpkvkcnn{" vguvkhkgu" vjcv" Ot0" NcpfÓu" rtqfwevu" ygtg" rtqxkfgf" vq" jko" xkc" W0U0" Rquvcn" Ugtxkeg" qt"

picked up in the State of California.  On cross-examination, he conceded that he produced no 

records of shipments to Arizona for these allegedly all cash transaction. (emphasis added)  Mr. 

Lodi then testifies that he himself would deliver products to Mr. Land by and through his sister 

or aunt when they travel into the State of California.  He later concedes that he has not done this 

in years drawing into question whether this occurred before or after the six year gap in evidence 

wherein the mark at issue was not used in commerce.  Finally, Mr. Lodi brings in a reference of 

a third party, his ex-wife, whom he stated delivered products roughly two times to a sister or 

aunt of Mr. Land in the State of California.  Ultimately, this convoluted and highly speculative 

testimony concerning deliveries of products in state wherein Mr. Lodi cannot affirmatively 
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provide who the delivery person was, when it occurred, or to whom it was delivered must be 

deemed insufficient to establish interstate use.  This, in conjunction with the fact that all of the 

documentary evidence in the case concerning invoices to Mr. Land state, unequivocally, that 

vjg"rtqfwev"yqwnf"dg"rkemgf"wr"kp"Ecnkhqtpkc"cv"ÐYknn"Ecnn0Ñ 

Lastly, Mr. Lodi states that he has shipped products to Mr. Coote in Canada.  Once 

again despite the documents stating otherwise he makes this self-serving statement on direct 

examination.  However, when pressed he cannot produce any evidence of shipping the products 

internationally, from shipments, moreover, that allegedly occurred within the last year.  Further, 

cu"ykvj"Ot0"NcpfÓu"iqqfu." vjg"qpn{"eqttqdqtcvkpi"fqewogpvct{"gxkfgpeg"qh" tgeqtf"uvcvgu" vjcv"

vjgug"rtqfwevu."kh"uqnf."ygtg"rtqxkfgf"cv"ÐYknn"EcnnÑ"qt"qvjgtykug"kp"vjg"Uvcvg"qh"Ecnkhqtpkc0 

Such evidence, and such token use at best, cannot be said to establish an intent to 

resume use in interstate commerce.   

Finally, in examining the evidence of record before the Board one must truly ask did 

Mr. Lodi abandon the instant trademark only to decide to keep the same upon receiving the 

instant Petition to Cancel? 

As the evidence and the case file of record indicate, on or about April 2, 2012 the 

Petitioner instituted the instant cancellation proceeding against the continued registration of Mr. 

NqfkÓu"octm0" "Shortly thereafter, Mr. Lodi registered a domain name and, for the first time, 

posted a web site offering for sale or otherwise advertising for sale products under 

TgurqpfgpvÓu" cdcpfqpgf" Octm0  It is submitted to the Board that this act is evidence of 

desperation and, prior to retaining counsel, an effort to show use wherein there had been none 

since 1998. 
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Consistent with this theory, it was easy for Mr. Lodi to produce evidence concerning 

sales in the ygctu"3;;9"cpf"3;;:"cu"ygnn"cu"cfxgtvkukpi"qh"vjg"TgurqpfgpvÓu"Octm0""However, as 

Mr. Lodi concedes, the negative press associated with his mis-labeling of the product killed the 

business in 1998. 

Flash forward to 2012.  Mr. Lodi receives a Petition to Cancel based on non-use and/or 

abandonment.  Before understanding the technical aspects of the law he registers a domain 

name and a web site.  Once he is informed of the law, however, he knows he needs more.  So he 

fabricates sales records to four alleged vendors of his product.   

However, he has no evidence of shipping these products interstate so he must use vague 

references to shipments that ultimately have no third-party corroboration or otherwise.  He 

cannot produce shipping receipts from third-party carriers because they do not exist.  He cannot 

call witnesses to support these invoices because they will not support his case.   

He claims to have only accepted cash for even large transaction because checks or credit 

cards, as he previously accepted, would produce a documentary trail.  In the absence of such 

trail, he must say that all transactions were in an untraceable format: cash. 

Jg"eqpegfgu"jg"fkf"pqv"cfxgtvkug"TgurqpfgpvÓu"Octm"chvgt"3;;:"dgecwug"cfxgtvkugogpvu"

in the public arena would be readily available and able to be verified by third-party sources of 

which there are none. 

He tries to establish interstate use by and through sales to persons in other states.  

Jqygxgt." vjg" vgorncvg" jg" wugf" vq" rtqfweg" vjgug" kpxqkegu" cnn" uvcvg" ÐYknn" EcnnÑ0" ÐCpf{" vq 

FgnkxgtÑ."qt"uqogvjkpi"vq"vjcv"ghhgev"cpf."qp"etquu-examination he ultimately concedes that all 

of the products from 2004 through 2012 were delivered in the State of California and/or has no 
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proof that any were ever shipped out of state save for one vague reference to a few token 

shipments that may have been made to Canada in 2012 again without documentary proof of the 

same. 

The entirety of the recitation above is supported by the evidence of record save for one: 

the allegation that the invoices from 2004 through 2012 may have been fabricated to 

corroborate use that never occurred.  And that is where Invoice No. 12299 comes in.   

On cross examination Mr. Lodi conceded that the invoices from 2004 through 2012 

were ordered both chronologically and sequentially in reference to the invoice numbers. Lodi 

Depo. at p. 86.  For instance, Invoice No. 12295 was rendered March 6, 2007. See Confidential 

NOR at Exhibit B, LODI-0010.  Invoice No. 12296 was issued April 2, 2007.  See Confidential 

NOR at Exhibit B, LODI-0011.  Invoice No. 12297 was issued June 20, 2007.  See Confidential 

NOR at Exhibit B, LODI-0012.  And Invoice No. 12298 was issued June 25, 2007.  See 

Confidential NOR at Exhibit B, LODI-0012.   

But Invoice No. 12299 was issued, out of chronology, on September 18, 2005.  See 

Confidential NOR at Exhibit B, LODI-0001.  Of note, Invoice 12300 was issued December 17, 

2007.  See Confidential NOR at Exhibit B, LODI-0014.  When asked about this discrepancy in 

the invoice numbering system, Mr. Lodi could not explain the why or how it could have 

occurred.  Lodi Depo. at 87. 

It is submitted that this out-of sequence numbering is evidence that these invoices were 

hcdtkecvgf" vq" uwrrqtv"Ot0" NqfkÓu" gttqpgqwu" encim of resumption of use.  The point is better 

illustrated when we look at the dates and invoices in column format: 
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Invoice No.     Date 

12295      March 6, 2007 

12296      April 2, 2007 

12297      June 20, 2007 

12298      June 25, 2007 

12299      September 18, 2005* 

12300      December 17, 2007 

 In this format it is clear that Invoice 12299 fits in perfectly with the other invoices in 

terms of sequential numbering and chronologically in terms of month and day.  However, the 

entry of year 2005 strongly suggests that a careless typographical error was made when 

fabricating this evidence causing this one invoice to appear out of sequence revealing a crucial 

question regarding the true authenticity of this evidence and these invoices, a question Mr. Lodi 

could not answer. 

In short, Ot0"NqfkÓu collective actions and inactions illustrate that he has not actively 

marketed or sold products in interstate commerce under the AMERICAN MUSCLE mark for 

many years and has no intention to alter course in the future.   When the evidentiary record is 

examined as a whole, including the lack of any corroborating evidence as to interstate use and 

even the suspect nature of the few invoices produced from 2004 through 2012 there is ample 

evidence upon which to conclude that Respondent abandoned the mark without an intent to 

resume use thereof. 
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CONCLUSION 
 

The sun has set on Respondent's AMERICAN MUSCLE mark.  A clear period of 

non-use existed from 1998 through 2004 arising to the statutory presumption of 

abandonment.  Moreover, Mr. Lodi has failed to establish resumption of use of the 

mark in interstate commerce or provide any evidence as to when that will occur.  

Finally, given the tenor and credibility of the testimony and the time line and 

evidentiary anomalies in this matter, it is suggested that Mr. Lodi has merely done 

what it takes in an effort to create a perception of continued use but, upon a close 

inspection thereof, has abandoned the mark at issue.   

Accordingly, Respondent's registration should not prevent Petitioner's registration of 

its mark.  Rather, Registration No. 1,962,898 should be cancelled. 

 

 
Respectfully submitted this 21ST  day of August, 2013. 

 
 
 THE TRADEMARK COMPANY, PLLC 

 /Matthew H. Swyers/ 
 Matthew H. Swyers, Esq. 
 344 Maple Avenue West, Suite 151 
 Vienna, VA 22180 
 Tel. (800) 906-8626 
 Facsimile (270) 477-4574 
     mswyers@TheTrademarkCompany.com 
     Counsel for Applicant 
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