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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name EPFF, LLC
Entity LLC Citizenship Delaware
Address 874 Walker Road Suite C

Dover, DE 19904
UNITED STATES

Attorney Theodore R. Remaklus

information Wood, Herron & Evans, L.L.P.

441 Vine Street 2700 Carew Tower

Cincinnati, OH 45202

UNITED STATES

tremaklus@whe-law.com Phone:513-241-2324

Registration Subject to Cancellation

Registration No 3975645 | Registration date | 06/07/2011

Registrant Glitzer, David M.
190 East 7th st

new york, NY 10009
UNITED STATES

Goods/Services Subject to Cancellation

Class 025. First Use: 2010/11/10 First Use In Commerce: 2010/11/10
All goods and services in the class are cancelled, namely: Clothing, namely, shirts, pants, hats,
socks, swimwear, underwear, jackets

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Other The Respondent has not used the alleged mark
as a trademark, but rather has only used it as a
decorative feature that does not function as a
trademark witnin the meaning of Trademark Act
Sections 1, 2 and 45.

Attachments Petition for cancellation.pdf ( 6 pages )(27938 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.


http://estta.uspto.gov

Signature

/theodore r remaklus/

Name

Theodore R. Remaklus

Date

03/15/2012




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
EPFF, LLC ) Cancellation No.
)
Petitioner, )
) Registration N03,975,645]C 25
V. ) Reqgistered:June 7, 2011
)
David M. Glitzer )
)
Respondent. )

Commissioner for Trademarks
Trademark Trial and Appeal Board
P.O. Box 1451

Alexandria, VA 223131451

PETITION FOR CANCELLATION

Petitioner EPFF, LLG aDelaware limited liability compankaving a place of busings
at874 Walker Road, Suite C, Dover, Delaware 199@#titionel’), believes that it is and will
continue to be damaged by the registration of the mark shown in Ré&gistNo.3,975,645or

the trademarlCONEY ISLAND SURFand hereby petitions to cansald registraton.

GROUNDSFOR PETITION

As grounds for this petition, Petitioner alleges as follows:

1. Petitioner is the owner of United States Trademark Application Seavial N
85/424,569 hereinafter "the569 Application"”) filed September 16, 204inder Section 1 of
theTrademark Act markor the markCONEY ISLAND SURF COIPANY for use in

connection withthe following goods:



Sunglasses; cases for eyeglasses and sunglasses; MP3 playeeyeff) alidio and

video cassette recorders; cameras; camcorders; video cameras; acces3dR&s for

audio, and video devices, namely, protective cases, chargers, transspiaiers,

adaptors, cables, headphones and ear buds; cellular telephone accesswigs, na

protective cases, chargers, headphones, and cables; mobile electronicgiascess

namely, notebook cases, notebook stands, and docktiapstaomputer peripheral

equipment, namely, keyboards, mice, mouse pads, trackbg#iicks, and docking

stations; telephony equipment, namely, telephones, microphoreisete and

headphones; USB cables; USB hardware, namely, USB hubs, USB cosnactbUSB

chargersn International Class 9

Handbags; purses; wallets; backpacks, tote imalygernational Class 18

Combs; hair brushes International Class 21

Barrettes; braids; hair pingbbonsin International Class 26

Baseballs; baseball bats; baseball gloves; basketballbaftsptfootball shoulder pads;

soccer balls; tennis balls; tennis racquets; volleyballs; fishing pitd@ing reels; fishing

tackle; skateboarda International Class 28

2. OnJanuary 9, 2012he Examining Attorney of th&69 Application issued an
Office Actionrefusing to register th€ONEY ISLAND SURF COMPANYmark for
"Sunglasses; cases for eyeglasses arglasses" innternational Class 9, and af the goods in
International Classes 18, 21, 26 anduB8erSection 2(d) of the Trademark Act, 15 U.S.C.
81052(d), on the grounds that the Examining Attorney concluded therelikakhaod of
confusion with theCONEY ISLAND SURFmark of U.S. Registration N&,975,645which is
registered for use with "Clothing, namely, shirts, pants, hatkssewimwear, underwear,
jackets in Class25.

3. As a result of the Office Action in th&69 Applicationrefusing to register
Petitioner'sCONEY ISLAND SURF COMPANYmark over theCONEY ISLAND SURFmark
of U.S. Registration Na3,975,645Petitioneris being damaged by Registration N¢075,645

within the meaning of 15 U.S.C. § 1064.



4. On information and belief, Respondd»avid M. Glitzer is the owner of
Registration M. 3,975,645and is in indvidual withan address of 190 East 7th St., Néavk,
New York 10009

5. On information and belieRespondenis not currentlyusing and has never used
the CONEY ISLAND SURF mark dRegistration N03,975,645as a trademark. Instead, the
Respondenhas only sed the phrase in an ornamefaatorativemanner as is shown in the
specimen submitted by Respondenthe Trademark Officevith the Statementf Useon
January 3, 2011 iApplicationNo. 78/715,283, which issued as Registration No. 3,975,645
January 15, 2011, the Examining Attorney the '283 Applicat@rectlyrefusedregistrationon
the grounds that the

appliedfor mark, as used on the specimen of record, is merely a decorative meatah

feature of tle goods, it does not function as a trademark to identify and distinguish

applicant's goods from those of others to indicatesthece of applicant's goods.
Despte the fact that Responddailed tosubstantively respor the refusk the Satement of
Usewas subsequentBccepted and Regiation No. 3,975,645 issued. Thus, asrtf@ner in
which Respondent has used ffieaseCONEY ISLAND SURFis merelyasa decorative feature
thatdoes not identify and distinguishe goodsthe CONEY ISLAND SURF phrase, as ussd
Respondentdoes not function as a trademarithin the meaningof 15 U.S.C. 881051, 1052,
and 1127and RegistratioiNo. 3,975,645 should be cancelled.

6. On information and beliegt the time that Respondent filed the Statement of Use
on January 3 2011 ,he was only using the phrase CONEY ISLAND SURFandin connection
with shirts, and had ngeet used the phrase on or in connection waidits, hats, socks,
swimwear, underwear, jackétyethefiled the Statement of Use statingder oattihat the

phrase was in use on or in connection with all efgbods.



7. On information and belief, 8spondentiled the Statement of Useith full
knowledge that & had not and was not using the phrase CONEY ISLAND S&Ri¥F in
connection witlpants, hats, socks, swimwear, underwesjckets and thudalsely stated
under oath in the Statement of Use that the phrase CONEY ISLAND-3R in use in
commaece in connection witpants, hats, sé&s, swimwear, underweaand jackets.

8. On information and belief, @pondenknew at the time that he filed the
Statement of Use on Janu&)2011 that he had not used the phrase CONEY ISLAND SWRF
interstate commeraen or inconnection wittpants, hats, socks, swimwear, underwesajackets

9. On information and belief, Respondent's statement to the USPS R material
misrepresentation that was intended to deceiv&8fTO into believing that Respondent had
met the statutory condbins for filing a Statement of Use required to granégistration fothe
phrase CONEY ISLAND SURF. Ehstatement was material because the USPTO would not
have granted Registration No. 3,975,645 inabgence othe Respondent attesting that he had
met those requirements.

10.  On information and belief, the United States Patent and Trademack @ffied
upon the false statement in the Statement ofidsn it issuec Notice of Acceptance of
Statement of Use on May 5, 2011 and in issuing Registration No. 3,9t &4ddme 7, 2011

11. The false statement made Rgspondent to the USPTO in tB83 Applicdion

constitute fraud and rendes Regstration No. 3,975,645 void, unenforceable and invalid.



WHEREFORE, Petitiongprays hat thePetition for Cancellation be sustained in favor of
Petitionerand thatU.S. Registration Na3,975,645or themark CONEY ISLAND SURFmark

be canceled
The fee required under 37 C.F&2.6(a)(16) is being submitted herewithhe
Commissioner iauthorized to charge Deposit Account No-3®O0 for any deficiencies in the

filing fee and any and all other fees associated with filing the étefidr Cancellation.

Respectfully submitted,

EPFF, LLC

Date: March18, 2012 By: /s/ Theodore R. Remaklus
Theodore R. Remaklus
tremaklus@whdaw.com
Wood Herron& Evans L.L.P.
2700 Carew Tower
441 Vine Street
Cincinnati, Ohio 45202917
(513) 2412324
(513) 2416234 (Facsimile)

Attorneys forPetitioner



CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregBetgion for Cancellation
has been servda first class mail, postage prepaiggon Respondenbavid M. Glitzer, 190

East 7th St., Nework, NewYork 10009 this 15th day ofMarch 2012.

/sl Theodore R. Remaklus
Theodore R. Remaklus

Attorney for Petitioner
EPFF,LLC



