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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
In re JACK KEROUAC )
PAUL BLAKE, JR,, )
o, 0 )

Petitioner, g Registration No. 3,127,012

V- 3 Cancellation No. 92055169
JAMES G. SAMPAS, et al, )
)
Registrants. )
)

- REGISTRANTS’ MOTION TO DISMISS PETITION TO CANCEL

I. INTRODUCTION

This proceeding concerns the mark “JACK KEROUAC.” Registrants are the
beneﬁciaries of the estate of Stella Kerouac, the widow of the late author Jack Kerouac. Stella
Kerouac, in turn, inherited assets relating to her late husband, both under Florida law and from
Jack Kerouac’s mother/her mother-in-law Gabrielle Kerouac.

Petitioner was Jack Kerouac’s nephew and Gabrielle Kerouac’s grandson. He contends

that he (rather than Stella Kerouac) is the heir to Gabrielle Kerouac’s estate, and hence that he is

these same parties in Florida probate court. In 2004, the Florida probate court entered judgment
in favor of Registrants, on the basis of an applicable Florida statute of limitations. Accordingly,
as explained herein, the Petition to Cancel is barred by the doctrine of res judicata, as well as by
that same Florida statute. Furthermore, Petitioner has pled his contention of fraud in an entirely

conclusory fashion, without any of the required particularity.



Thus, Registrants respectfully request that the Petition to Cancel be dismissed with
prejudice.
IL STATEMENT OF UNDISPUTED FACTS

A. The Individuals Involved In This Matter

The following is a listing of the individuals involved in this matter, and an explanation of

their respective roles:

PERSON: ROLE:

Jack Kerouac The noted American author.

Gabrielle Kerouac Jack Kerouac’s mother, and the sole legatee under Jack

Kerouac’s will.

Stella Kerouac (nee Sampas) | Jack Kerouac’s wife at the time of his death, and his widow.

Jan Kerouac Jack Kerouac’s daughter (by his second wife Joan Haverty).

Paul Blake, Jr. Jack Kerouac’s nephew, and Gabrielle Kerouac’s grandson; the
Petitioner in this matter.

Registrants Stella Kerouac’s siblings; the legatees under her will; and the
Respondents in this matter.

B. The Wills Of Jack Kerouac, Gabrielle Kerouac, And Stella Kerouac

Jack Kerouac passed away in Florida in 1969. See Exhibit A, Petition for Revocation of

Probate of Purported Wwilll, at 9 6. In his will, Jack Kerouac Ieft his estate to his mother,
Gabrielle Kerouac. See Exhibit B, Last Will and Testament of Jean Kerouac a/k/a Jack Kerouac,

at 1.

! As explained in Section II(C) hereof, in 1996 Petitioner adopted and re-alleged the

factual allegations in Exhibit A. Thus, Petitioner cannot now dispute those facts.




Following Jack Kerouac’s death, his widow Stella Kerouac (nee Sampas) elected to take
a dower share of his estate under Florida law, amounting to one-third of his estate. See Exhibit
A atg7.

After Jack Kerouac’s death, Stella Kerouac lived with and cared for Gabrielle Kerouac in
Florida. Gabrielle Kerouac passed away in Florida in 1973. Id. at § 8. Her will provided that
Gabriella Kerouac’s entire estate was left to Stella Kerouac. See Exhibit C, Last Will and
Testament of Gabrielle A. Kgrouac, at 1. Gabrielle Kerouac’s estate was closed in 1975. See
Exhibit D, Florida probate court Order dated July 24, 2009, at 4.

Stella Kerouac passed away in Florida in 1990. See Exhibit A, at § 18. In her will, Stella
Kerouac left her estate to Registrants, her siblings. See Exhibit E, Last Will and Testament of
Stella Kerouac, at 1-4. On November 14, 1990, the Florida probate court entered an Order of
Final Discharge, providing that Stella Kerouac’s “estate is declared to be fully administered and
is closed.” Id. at 6.

C. The Florida Probate Court Proceedings, Which Resulted In Entry Of
Judgment Against Petitioner And In Favor Of Respondents (Registrants)

In 1994, Jan Kerouac filed a petition in Florida probate court in connection with

Gabrielle Kerouac’s estate, in which she alleged that Gabrielle Kerouac’s will had been forged

(the “Florida Probate Proceeding™). See Exhibit A. The respondents in the Florida Probate
Proceeding were Stella Kerouac’s siblings (i.e. Registrants) and Paul Blake, Jr. (i.e. Petitioner in
this matter). /d. In her petition, Jan Kerouac sought, inter alia, a declaration that she “is the true
owner of all property once belonging to the estate of Jack Kerouac, and passed by Gabrielle
Kerouac to Stella Sampas.” Id. at 9.

In 1996, Paul Blake, Jr. filed a counterclaim and cross-claim in the Florida Probate

Proceeding, in which he essentially re-alleged the allegations of Jan Kerouac’s petition. See



Exhibit F, Answer, Affirmative Defenses, Counterclaim and Cross-Claim of Paul G. Blake, Jr.,
at 1-2. Paul Blake, Jr. alleged that he “is entitled to one third (1/3) of the assets of the Estate of
Gabrielle Kerouac,” and prayed for “the same relief as that sought in the original Petition.” Id.
In that same year, Jan Kerouac passed away (see Exhibit D, at 1), and the executor of her estate
dismissed her claims against Stella Kerouac’s siblings with prejudice (see Exhibit G, Voluntary
Dismissal With Prejudice). Thereafter, the Florida Probate Proceeding continued as between
Paul Blake, Jr., on the one hand, and Registrants, on the other hand.
After several years of litigation, Registrants moved for summary judgment, on the basis
that Paul Blake, Jr.’s claim was barred by an applicable statute of limitations, Fla. Stat.
§ 733.710. In 2004, the Florida probate court granted that mofion and entered judgment in favor
of Registrants and against Paul Blake, Jr. (the “2004 Florida Judgment”) (copy attached as
Exhibit H). The 2004 Florida Judgment provided as follows:
2. The Court has determined that any claim against
any assets or property which were inherited or received by any of
the SAMPAS respondents [i.e. Registrants] through the Estate of

Stella Sampas Kerouac, Deceased, is barred by the provisions of
the Florida Statute, § 733.710 (1989).

3. Final Judgment is hereby entered in favor of [the
Sampas respondents] and against Respondent PAUL BLAKE, JR.,
on any and all such claims . . . . Accordingly, the Sampas

Respondents . . . are dismissed with prejudice.
Exhibit H, at Y 2-3 (capitalization in original).

D. Petitioner’s Contention That He Is A Co-Owner Of The Trademark Rights
At Issue

Following the 2004 Florida Judgment, Paul Blake, Jr. continued to prosecute his petition

in the Florida probate court (notwithstanding that there was no adverse party). In 2009, the



Florida probate court found that the signature on Gabrielle Kerouac’s will had been forged.” See
Exhibit D.

On the basis of that 2009 decision, Paul Blake, Jr. now contends that he is an intestate
heir of Gabriellé Kerouac, and hence that he is a co-owner of the trademark rights at issue in this
proceeding. This is evident from the substantive allegations in his Petition to Cancel

Registration:

4, As the Petitioner indicated in his Requests for
Reconsideration dated April 15, 2011 in response to the Examining
Attorney’s Final Office Actions, the Petitioner is the nephew of
Jack Kerouac, and court proceedings invalidating the will of Jack
Kerouac’s mother and sole heir, Gabrielle Kerouac, as having been
forged, confirm that the Petitioner is a co-owner of a share of his
property, including the pertinent trademarks and related intellectual
property rights, through Jack’s mother and sister, who was the
applicant’s mother. (Relevant documents confirming the
Petitioner’s claim were submitted with the Petitioner’s Request for
Reconsideration and are a matter of record).

5. As a result, the Registrants’ claim in their
application that they had exclusive rights in the JACK KEROUAC
mark and that no other person had the right to use the mark in
commerce was not true. The registration was thus obtained
fraudulently and is subject to cancellation pursuant to Trademark
Act Section 14(3).

Petition to Cancel Registration, at {9 4-5.

2 Registrants do not concede or admit that the signature on Gabrielle Kerouac’s will was

forged, The 2009 Florida probate decision has no preclusive or binding effect on Registrants,
because the 2004 Florida Judgment had been entered in their favor, and they had been dismissed
from the Florida Probate proceeding, five years earlier. However, this issue does not need to be
addressed or decided here, because of the res judicata effect of the 2004 Florida Judgment, as
explained herein.



III. LAW AND ARGUMENT

A. A Motion To Dismiss Is The Appropriate Procedural Approach To Address
Res Judicata And Statute Of Limitations

Courts routinely dismi‘ss actions under Fed. R. Civ. P. 12(b)(6) based upon res judicata or
statutes of limitations. See, e.g., Brotherhood of Locomotive Engineers and Trainmen Cmtee. of
Adjustment CSX Transportation Northern Lines v. CSX Transportation, Inc., 522 F.3d 1190 (1 1m
Cir. 2008) (affirming dismissal of action under Fed. R. Civ. P. 12(b)(6) on basis of statute of
limitations); Amadasu v. The Christ Hospital, et al., 514 F.3d 504 (6™ Cir. 2008) (affirming
dismissal of action under Fed. R. Civ. P. 12(b)(6) on basis of res judicata); Austin v. Downs,
Rachlin & Martin, et al., 270 Fed. Appx. 52 (2nd Cir. 2008) (same); see also 5C Wright & Miller,
Federal Practice and Procedure Civil 3d § 1360 (2004, and April 2012 supp.). Thus,
Registrants’ motion is the appropriate procedural approach to address the issues of res judicata
and statute of limitations.

B. Mr. Blake’s Petition To Cancel Is Barred By Res Judicata

Under the doctrine of res judicata or claim preclusion, “a judgment on the merits in a
prior suit bars a second suit involving the same parties or their privies based on the same cause of

action.” Jet, Inc. v. Sewage Aeration Systems, 223 F.3d 1360, 55 USPQ2d 1854, 1856 (Fed. Cir.

quoting Parklane Hosiery Co. V.
24d 552 (1979)). See also Orouba Agrifoods Processing Company v. United Food Import,
Cancellation No. 92050739, 2010 TTAB LEXIS 441, 97 U.S.P.Q.2d 1310 (December 28, 2010).
This proceeding involves the same parties — Paul Blake, Jr. and Stella Kerouac’s siblings
— as the Florida Probate Proceeding that resulted in the 2004 Florida Judgment. Furthermore,
this proceeding and the Florida Probate Proceeding (a) are based upon and arise out of the same

facts, namely those concerning Gabrielle Kerouac’s will, and (b) involve the same cause of



action, namely Mr. Blake’s contention that Gabrielle Kerouac’s will was invalid, and that
consequenﬂy her estate passed not to Stella Kerouac but instead to him as intestate heir.
Paul Blake, Jr.’s claim against Registrants has previously been adjudicated on the merits.

In 2004, as noted ébove, the Florida probate court entered judgment against Mr. Blake and in
favor of Registrants. In the 2004 Florida Judgment, the probate court specifically held that Mr.
Blake’s claim against Registrants concerning property they had inherited from Stella Kerouac
was barred by a Florida statute:

The Court has determined that any claim against any assets or

property which were inherited or received by any of the SAMPAS

respondents through the Estate of Stella Sampas Kerouac,

Deceased, is barred by the provisions of the Florida Statute, §
733.710 (1989).

Exhibit H, at § 2.
Thus, the 2004 Florida Judgment bars Petitioner’s petition to cancel, which involves the
same parties and the same cause of action as the previous Florida Probate Proceeding.

C. Mr. Blake’s Petition To Cancel Is Barred By The Applicable Florida Statute
Of Limitations

Stella Kerouac was the sole beneficiary named in Gabrielle Kerouac’s purportedly forged

will. See Exhibit C. In turn, following Stella Kerouac’s death, Registrants as the beneficiaries

under her will inherited assets pertaining to Jack Kerouac. See Exhibit E. Stella Kerouac passed
away in Florida, and her estate was admitted to probate and administered in that state. Paul
Blake, Jr. now asserts a claim to assets that passed through Stella Kerouac’s estate to Registrants
as beneficiaries.

In these circumstances, the pertinent statute of limitations is Fla. Stat. § 733.710, which
provides as follows:

Limitations on claims against estates.—



(1) Notwithstanding any other provision of the code, 2 years after
the death of a person, neither the decedent’s estate, the personal
representative, if any, nor the beneficiaries shall be liable for any
claim or cause of action against the decedent, whether or not letters
of administration have been issued, except as provided in this
section.

This is the same statute upon which summary judgment was entered in the Florida
Probate Proceeding, and it is'equally applicable in this proceeding. Paul Blake, Jr.’s claim is one
against Stella Kerouac, who was the sole beneficiary of Gabrielle Kerouac’s purportedly invalid
will and who therefore inherited the assets and rights at issue. But Stella Kerouac passed away
in 1990 (see Exhibit A, at § 18), and her estate was closed in that same year (see Exhibit E, at 6).
Accordingly, the two-year limitations period under Fla. Stat. § 733.710 ran in 1992, and the
beneficiaries of Stella Kerouac’s estate — i.e. Registrants — cannot be liable to Petitioner for his

claim.

D. Petitioner Has Failed To State A Claim That Registrants’ Registration Was
Obtained Fraudulently

1. Applicable Legal Standards Under Fed. R. Civ. P. 8 And 12(b)(6)

A claim must be dismissed if the claimant fails to state claim upon which relief may be
granted. Fed. R. Civ. P. 12(b)(6). In Bell Atlantic v. Twombly, 550 U.S. 544 (2007), the

Supreme Court held that “a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to

relief® requires more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Id. at 555 (citation omitted).

In Ashcroft v. Ighbal, the Supreme Court held that the “decision in Twombly expounded
the pleading standard for “all civil actions.” Ashcroft v. Igbal,, 556 U.S. 662, at 684, 129 S. Ct.
1937, at 1953 (2009). In Ashcrofi, the Court also explained as follows:

Two working principles underlie our decision in Twombly. First,

the tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions.




Threadbare recitals of the elements of a cause of action, supported
by mere conclusory statements, do not suffice. Rule 8 marks a
notable and generous departure from the hyper-technical, code-
pleading regime of a prior era, but it does not unlock the doors of
discovery for a plaintiff armed with nothing more than
conclusions. Second, only a complaint that states a plausible claim
for relief survives a motion to dismiss. Determining whether a
complaint states a plausible claim for relief will, as the Court of
Appeals observed, be a context-specific task that requires the
reviewing court to draw on its judicial experience and common
sense.

556 U.S. at 678-679, 129 S. Ct. at 1949-50 (emphasis added, internal citations omitted).

2. Petitioner’s Cancellation Pleading Is Legally Deficient On Its Face
Because it Provides Little, If Any, Particular Facts

A party seeking cancellation must plead and prove two elements: (1) that it has standing;
and (2) that there are valid grounds for canceling the registration. See Cunningham v. Laser Golf
Corp., 222 F.3d 943, 945 (Fed. Cir. 2000) (emphasis added). In doing so, however, “labels and
conclusions” or “a formulaic recitation of the elements of a cause of action” are not enough.
Twombly, 550 U.S. at 555. Indeed, the tribunal is not required to accept as true legal conclusions
re-cast as factual allegations. Ashcroft, 556 U.S. at 678, 129 S. Ct. at 1949-50. Unfortunately,
in this case, Petitioner has offered nothing more than conclusory legal statements, unsupported

by any underlying facts. This is hardly surprising, because the allegations are entirely baseless.

To the extent that Petitioner intends to set forth a claim in paragraphs 4 and 5 that
‘Registrants committed fraud by making allegedly false averments in the declaration in support of
their application for the JACK KEROUAC mark, such claim is legally insufficient and
inadequate as a matter of law.
Generally, fraud in procuring or maintaining a trademark registration occurs when an
applicant for registration or a registrant in a declaration of use or a renewal application

knowingly makes specific false, material representations of fact in connection with an



application to register or in a post-registration filing with the intent of obtaining or maintaining a
registration to which it is otherwise not entitled. See In re Bose Corp., 580 F.3d 1240, 91
U.S.P.Q.2d 1938 (Fed. Cir. 2009). Because intent is a required element to be pleaded for a claim
of fraud, allegations that a party made material represenfations of fact that it "knew or should
have known" were false or misleading are insufficient. See id.

A plaintiff claiming that the declaration or oath in a defendant’s application for
registration was executed fraudulently, in that there was another use of the same or a confusingly
similar mark at the time the oath was signed, must allege particular facts which, if proven, would
establish that:

(1) there was in fact another use of the same or a confusingly similar mark at the time

the oath was signed;

(2)  the other user had legal rights superior to applicant’s;

3) applicant knéw that the other user had rights in the mark superior to applicant’s,
and either believed that a likelihood of confusion would result from applicant’s
use of its mark or had no reasonable basis for believing otherwise; and

4) applicant, in failing to disclose these facts to the U.S. Patent and Trademark

«“ ”? ich it was not entitled.
Intellimedia Sports Inc. v. Intellimedia Corp., 43 U.S.P.Q.2d 1203, 1205 (TTAB 1997).

Assuming for the sake of argument Petitioner could (which he cannot) establish that he
had rights to the JACK KEROUAC mark and his rights were (are) superior to Registrants (the
first and second elements of the fraud claim), Petitioner has failed to plead particular facts

sufficient to establish the third and fourth elements of the claim. Petitioner has failed to allege

that Registrants, at the time of filing their application, knew that Petitioner had rights in the mark

10



superior to Registrants’, and either believed that a likelihood of confusion would result from
Registrants’ use of their mark or had no reasonable basis for believing otherwise; and that
Registrants, in so failing to disclose, intended to procure a registration to which they were not

entitled.
Petitioner’s entire allegations as to the basis for his cancellation claim, which is premised
solely on alleged Registrants’ fraud, are as follows:

4, As the Petitioner indicated in his Requests for
Reconsideration dated April 15, 2011 in response to the Examining
Attorney’s Final Office Actions, the Petitioner is the nephew of
Jack Kerouac, and court proceedings invalidating the will of Jack
Kerouac’s mother and sole heir, Gabrielle Kerouac, as having been
forged, confirm that the Petitioner is a co-owner of a share of his
property, including the pertinent trademarks and related intellectual
property rights, through Jack’s mother and sister, who was the
applicant’s mother. (Relevant documents confirming the
Petitioner’s claim were submitted with the Petitioner’s Request for
Reconsideration and are a matter of record).

5. As a result, the Registrants’ claim in their
application that they had exclusive rights in the JACK KEROUAC
mark and that no other person had the right to use the mark in
commerce was not true. The registration was thus obtained
fraudulently and is subject to cancellation pursuant to Trademark
Act Section 14(3).

These allegations are nothing more than legal conclusions re-cast as factual allegations.

As such, the Board need not accept them as true. Ash‘croft v. Igbal, 556 U.S. at 678, 129 S. Ct.
at 1949-50. In fact, Petitioner’s allegation that “Registrants’ claim in their application that they
had exclusive rights in the JACK KEROUAC mark and that no other person had the right to use
the mark in commerce was not true” is plainly false. As explained above, the 2004 Florida
Judgment cleared Registrants’ rights in the Jack Kerouac estate including the post mortem rights
and rights in the JACK KEROUAC trademark. However, even if Petitioner’s allegations in

paragraphs 4 and 5 of the petition were true, they are still inadequate as the matter of law.

11



On March 29, 2005, Registrants signed the following declaration in support of their
application for registration of the JACK KEROUAC mark:

The undersigned, being hereby warned that willful false statements
and the like so made are punishable by fine or imprisonment, or
both, under 18 U.S.C. Section 1001, and that such willful false
statements, and the like, may jeopardize the validity of the
application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the
applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the
application is being filed under 15 U.S.C. Section 1051(b), he/she
believes applicant to be entitled to use such mark in commerce; to
the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in
commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection
with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of
his/her own knowledge are true; and that all statements made on
information and belief are believed to be true.

See the document “Application” in the file history of Registration No. 3,127,012.

At the time of signing the declaration, on March 29, 2005, Registrants believed that they
were the exclusive owners of the mark at issue. Registrants received a decision on March 16,
2004 confirming their rights in the assets of Jack Kerouac including post mortem rights of

publicity and the rights to the name and trademark JACK KEROUAC. They continued to

believe to be the successors of all the assets of the Jack Kerouac estate including the trademark
rights throughout the entire registration process (until the registration was granted on August 8,
2006). Registrants® good faith belief is sufficient. See 6 J. Thomas McCarthy, McCarthy on
Trademarks and Unfair Competition, §31:77, at 31-176, 177 (4th ed. 2012) (“if applicant has a
good faith belief that it is the senior user, then the oath cannot be fraudulent™); Maids to Order of
Ohio, Inc. v. Maid-to-Order, Inc., 78 U.S.P.Q.2d 1899, 1909 (TTAB 2006) (“no fraud found

where applicant had no “clear knowledge” that another company had the right to use the mark”).

12



Because Registrants had reasonable grounds to believe (and did believe) that they were the sole
rightful owners of the JACK KEROUAC mark (and they still do now), their application could
not be fraudulent. Accordingly, Petitioner’s pleading is deficient and should be dismissed.’

3. Petitioner’s Cancellation Pleading Is Legally Deficient Because

Petitioner Did Not And Cannot Plead That Registrant Had Intent To
Commit Fraud On The PTO

Petitioner has failed to and cannot plead facts sufficient to infer Registrants’ intent to
~ commit fraud on the PTO. A pleading of fraud on the USPTO must also include an allegation of
intent. In re Bose, 91 USPQ2d at 1939-1940. Moreover, although Rule 9(b) permits intent to be
alleged generally, the pleadings must allege sufficient underlying facts from which a court may
reasonably infer that a party acted with the requisite state of mind. Exergen Corp. v. Wal-Mart
Stores Inc., 575 F.3d 1312, 91 USPQ2d 1656, 1670 (Fed. Cir. 2009), Asian and Western Classics
B.V. v. Selkow, 92 USPQ2d 1478 (TTAB 2009).

Here, Petitioner’s allegations in Paragraphs 4 and 5 of the Petition which state that “the
Registrants’ claim [of] exclusive rights in the JACK KEROUAC mark and that no other person
had the right to use the mark in commerce was not true.... The registration was thus obtained
fraudulently” are insufficient to infer Registrahts’ intent to commit fraud on the PTO. See, e.g.,

] jcs (¢ ions which state that ‘registrant knew or should have

3 To assert his rights in the JACK KEROUAC mark, Petitioner relies solely on the “court

proceedings invalidating the will of Jack Kerouac’s mother and sole heir, Gabrielle Kerouac, as
having forged, and allegedly confirming that Petitioner is a co-owner of a share of his property,
including the pertinent trademarks” (“the Florida probate decision™). Petition, { paragraph 4.
The Florida probate decision is dated July 24, 2009. Therefore, the “fact” of “co-ownership”
could have become known to Registrants only on or after July 24, 2009, i.e., more than four
years after they signed the declaration and almost three years after the PTO granted the
registration at issue. Therefore, assuming for the sake of argument Registrants were required to
disclose Petitioner’s alleged “co-ownership” to the PTO, they could not reasonably disclose this
“fact” to the PTO during the prosecution of their application. Thus, Petitioner’s alleged fraud
claim fails as a matter of law. Moreover, this is the deficiency that Petitioner cannot cure by
amending his pleading. Therefore, this Petition should be dismissed.

13



known...” are insufficient to infer respondent’s intent to commit fraud on the PTO”). Petitioner
has pled no facts in support of his allegations that Registrants committed fraud on the PTO when
they filed their application in 2005 and obtained their registration in 2006. Petitioner has failed
to state, much less discuss, the elements of the alleged fraud claim. Petitioner’s allegations (in
particular, those in Paragraphs 4 and 5) are mere legal conclusions set in the form of factual
allegations. These allegations db not meet the pleading standards required by the Supreme Court
in Twombly and Ashcroft, and specifically elaborated by the Federal Circuit in Bose for fraud on
the PTO in trademark cases. Accordingly, Petitioner has no legally cognizable grounds for his
petition to cancel the JACK KEROUAC registration. Because the claim of fraud is the sole
ground for the Petitién, the pleading is deficient on its face and cannot be cured, the Petition

should be dismissed, with prejudice.

14



IV. CONCLUSION
For the foregoing reasons, Registrants respectfully request that Petitioner’s Petition to
Cancel be dismissed, with prejudice.

Date: June 20, 2012 ly)submitted,

oston, MA 01210
Tel.: (857) 488-4220
Fax: (857) 488-4201
Email: ajfitzpatrick@duanemorris.com

Maxim A. Voltchenko

Duane Morris LLP

30 South 17th Street
Philadelphia, PA 19103-4196
Tel.: (215) 979 1823

Fax: (215) 979 1020

Email: mavoltchenko@duanemorris.com

Attorneys for Registrants

DM2\3604021.5
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the REGISTRANTS’ MOTION TO DISMISS PETITION
TO CANCEL was malled by prepald first class mall to Apphcant s counsel of record, David R.

Oth day of June, 2012.

Philadelphia, PA 19103-4196

Tel.: (215) 979 1823

Fax: (215) 979 1020

Email: mavoltchenko@duanemorris.com

Attorney for Registrants




EXHIBIT A




B2
JOHN SAMPAS PAGE.

B6/18/1984 12:34 5984584112

IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS county, FLORIDA
PROBATE DIVISION

IN RE: THE ESTATE OF
: GABRIELLE KEROUAC, DECEASED |

JAN KEROUAC,
Petitioner, ’ o
v. o - Case No. 73-4767-3g
ANTHONY G. SAMPATAKAKOS, HELEN * ﬁiﬂg’
S. SUPRENANT, JOHN SAMPATAKAKOS
CLAIRE §. PAICOPOLOS MICHAEL G. HAY
SAMPAS, JAMES G. SAMPAS, PAUL o 1619
BLAKE, JR., :
kr\u\hhi ot A
Respondents., Ll Crau oy ‘w

FACTUAL ALLEGATIONS

1. Petitioner Jan KEROQUAC ig a resident of Albuquerque, New
Mexico. Petitioner is an heir-at- law, <the grand-daughter of
Gabrielle Kerouac, deceased. As further explained below,
Petitioner claims a right to certain property of the estate of

Gabrielle Kerouac in that the will purpcrtedly executed by

44444444§ahrialle—xezeaae—ongFaDruary 13, 1973 was fcrged and/or invalid.

2. Gabrielle Kerouac had ho other children alive at the t;mel
of her death, nor & surviving spouse. AS an heir-atwlaw of the
will, JAN KEROUAC has a8 beneficial interest in the Property of the
Estate of Gabrislle Kerouac. o V '

3. Respondanss ANTHONY G. SAMPKTRKAKGS, HELEN,S; SUPRENANT,
JOﬁNvSAMPATAKAKOS, CLAIRE S. PAICOPOLOSa MICHAEL G. SAMPAS, and

1



B6/18/1994 12:34 5AB45B411¢ JOHN SAMPAS PAGE 23

JAMES G. SAMPAS (hereinafter collectively referred to as the

"Putative EHeirs") sare individuals, and purported heirs to the
‘Estate of Stella Sampas Kerouasc (hereinafter “Stalla Sampas”),
~ deceasad. | | ]

4. Respondent PAUL BLAKE, JR., was and is the grandson of
decedent Gabrielle Kerouac. Respondent PAUL BLAKE, JR., is named
as a respondent in this action because he is the ‘cm.l.y othear
potential intestate heir of the Gabrielle Kerouac sstate,

5. The address of Respondent PAUL BLAKE, JR. is praaentl§
unkndwﬁ to Petitioner JAN KERQUAC, daspéta diligent efforts by

" petitioner to locate PAUL BLAKE, JR. Pstitioner will seek leave of
this Court to amend the Petition if his location becomas known.
Caroline Blake, the mother of PAUL BLAKE, JR., and the daughter of
Gabrielle Kerouac, also died before Gabriaslle Kerouac.

6. On Octobsr 21, 1969, Petiticner's father, 3ack Kerouac,
aka Jean Kerouac, died in the County of Pinellas, State of Florida,
leaving his enti;a astate to his mother, Gabrielle Kerouac through
a will probated in the State of Florida,‘Couxt of the Ccunty Judge,
Pinellas County, Case No. 60,232, JAN KERQUAC's mother, Joan

Haverty, had divorced Jack Kerousc prior to his death.
7. It was Jadk Keroﬁac's clégrly expressed intent that if his'
. mother died before him, his third wife, Stella Sampas, would not
share in his estate, but instead it would he given to his nephew,
Paul Elaké, Jr. -‘Despite his intentions, Stella Sampas elacted to
take a dower's shars df the estate of Jack Kerouac, amounting to &

one third interest in the estate. Jack Kerouag's relationship with .
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Stella Sampas was very poor, as was the relationship between Stells
Sampas and Gabrielle Kerouac. _

8. Gabrielle Xarcuac died on October 12, 1973 in the County
of Pinellas, State of Florida, purportedly leaving all of the
personal belongings of Jack Kercuac which she then owned, iﬁcluﬁidg
royalties, his paxsanai writings, notebooks, pérsonal affacrsg,
furnishings and home, to Stella Kerouac. At the time of her death,
Gabrielle Kerouac was a resident of the County of Pinellas, State
of Florida. v .

9. The instrumentAby which Gabrielle Kercuac left all of

" these items to Stella Sampas was a forged and/or invalid will. The
forged and/or invalid will was filed on November 15, 1973,\with the
Clerk of the .Circuit Court, County of Pinellas, State of Florida,

. Probate Division, and admitted t§ probate in Case No. 73-4767-3E,

| on November 15, 1973. The Coﬁrt appointed Stella S$Sampas as the
Executrix of the will.
.g%ilo. Gabrielle Kerouac had no other, earlier executed will.
11. No one attempted to notify JAN KEROUAC that she was a

potential heir of the estate of Gabrielle Kerouac‘ At the time’

Gabrielle Kerouac died, Sfalla Sampas was appointed the executrix
of the estate, Stella Sampas .knew or should have known the’
Gabrielle Kerouac will purportedly leaving the estata of Jack
Kerouwac to Stella Sampas was forged and/or invalid, and knew or
should have known JAN KEROUAC was'an heir-st-law of the estate of
Gabrielle Kercuac, yet failed to make any attempt to contact,

locate, or give notice of the probate of the estate to JAN KEROUAC.
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12. Stella Sampas, as the Executrix o¢f the Estate of
Gabrielle Kercuac, consistently hid from the public, generally, and
from Petiticner JAN KEROUAC, specifically, the true value of the
egtate left by Gabrielle Kerouac. For example, in the probate of
the astate of Gabrielle Kercuac, the estate was initially valued at
only $10,000, although its true value was considerably higher.

13. On June 9 1971, Gabrilelle Kerouac had filed a lawsuit for
partition against Petitioner JAN KEROUAC, Stella Sampas, and the
Estate of Jack Kerouac, regarding the home in which she lived,
whose address was $5169 10th: Avenue North, St; Petefsburg, FL,

" legally described ss Disston Ridge E&tates; Lot 16, Plat Book 38,
Page 62, Public Records of Pinellas County, Florida. The partition
action, filed in éhq Circuit Court for the State of Florida, County
of ?inellas, Circuit Civil Case No. 28,704, alleged that Gabrielle
Kerouac was the owner of the home. In that action, Gabrielle
Kerouac wés represented by George Saltsman, attorney. In
connection with the settlement of that litigation, JAN KEROUAC
signed a deed of trust on March 28, 1972, deeding away any and all

interest she might have had to the home. In the course of the

o ’Iifigéﬁiﬁﬁi"?ﬂii was located in Santa TFs, New Mexico, fUr”thEﬁ:"””’ e

purpose of getting her to sign the deed.

14. George Saltsman also represented Stella Sampas as the
Executrix of the estate of Gabrielle Kerouac. Despite thé fact the
-game artorney was involved in both proceedings, and Stella Sampas,
through, her attorney George Saltsman, had knowledge o©f the

whereabouts of JAN KEROUAC, absolutely no attempt to locate,

4
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contact ar give notice to JAN KEROUAC was made in the probate of
the estate of Gabrielle Kerouac.
15. Between the time of Gabrielle Kercuac's death in 1973,
and the time JAN KEROUAC discovered Gabrielle Kerouac had
wsupposedly left her estate to Stella Sampas, Petitioner JAN KERQUAC
was an alcoholic, incapacitated by the heavy use of alcohol.
Petitioner JAN KEROUAC had been abandoned by her father in infancy,
and became an alcoholic at a young age, until 1992, when she was
forced to give up drinking after losing her kidney function. She
has, as 2 result, suffered severe memory losé; loss of her kidnayf
"function, and other damaging physical and Bsychological’
consequences.
ls.h Petitioner JAN KEROUAC had no notice ¢f the probate of
-thevastama of Gabrielle Kercuac, or, %ndeed, of tﬁa death -of
Gabrielle Kerouac. -The first time JAN KEROUAC became aware that
Gabrielle Kerouac 5&& executed a will in which she supposedly leftv
saverything to Stella Sampas was in Decémber, 1995.

17. Despite the fact she knew in December, 1993, thaé\

Gabrielle Kerouac had allsgedly left evarything to Stella Sampas,

rﬁetiticnar JAN KEROUAC did not kno&mthat th;mﬁiiiwby th&hréceiiar
Sampas had acquired the estate was forged until she received the
wz%ptpn opinion'af an expert on April 19, 19%4. \

-18. The property of the estate of Jack Kercuac has passed
d?réﬁ Stella Sampas t¢ her rélatives upon her death on February 10, —
1990. At the time of her death, Stella Sampas was a resident of

the County of Rinellas, State of-Florida. --Therefore, -the -Putative - - -~
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Heirs ANTHONY G. SAMPATAKAKOS, HELEN S. SUPRENANT, JOHN

SAMPATAKAKOS, CLAIRE §, PAICOPOLOS, MICHAEL G. SAMPAS, and JAMES G.

SAMPAS, are named as proper raspondents in this actien.

19, The most re¢eﬁt known addresses for the above Putative

Heirs are as follows:

(a) ' ANTHONY G. SAMPATAKAKOS, 83 Sawyer Avenue, Dracut,

MA, 01826;

(b) HELEN S. SUPRENANT, 83 Sawyer Avenus, Dracut, MaA,

01826;

(c) JOHN SAMPATAKAKOS, 2 Stevens Street, Lowell, MA,

01851;

(d) CLAIRE S. PAICOPOLOS, 58 Kilby Street, Woburn, MA,

01801;

(e) MICHAEL G. SAMPAS, deceased, heirs unknown at this

time;

(£) JAMES G. SAMPAS, 4715 Trent Court, Chevy Chase, MD,

20815,

20. Although Stella Sampas has passed away, the property of

the estate of Jack Kerouac 1is,

for the most part, still in the

hands of the benzficiaries of the will executed by Stella Sampas by

which she purportadly gave all her belongings to the Putative

Helirs.

21. Stella Sampas executed a will which was probated in the

Division, Case No. 90-2387-ES4.

6

State of Florida, County of Pinellas, Circuit Court Probate

The will was admitted to probate

on April 25, 1990, and the Order of Final Discharge issued November
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14, 1990. Petitioner JAN KEROUAC was never given notice of the
probate of this estate. ,

22. The property which Stella-sampaslpurportedly passed by
way of her will is, for the most part, identifiable tangible
p?aperty.

23. The Putative Heirs, and more specifically Respondent John’
Sampatskakos, have sold, and are continuing to sell, irreplaceable
invaluable property which once belonged to Jack Kerouac, including
personal notebooks, original manuscripts of books, paintings,
apparel, and other propertry. Such property is being 80ld because

“of its significant value, since Jack Kercuac is now consideraed one‘
of the greatest American writers of the 20th Century.

24. Because of the ixxepiacﬂable nature of the property being
sdlél Petitioner, who is the true owner of such property, will be
irreparably harmed if sales of property. that once belonged to Jack
Rermuac are allowed to continue.

COUNT ONE
(FORGED WILL)

25, Petitioner incorporates and realleges Paragraphs 1

___through 24 of this Petition as though fully set forth herein.

26. When she supposedly executed the will, Gabrielle Kerouac
was in such poor health, having suffered from & stroke on September
9, 1966, she was unableé to actually sign anything, she was not of

a sound disposisg miné or body, and she was unable to understand

the meaning and effect of a will.
27. The will supposedly executed by Gabrielle Kercuac was, in
' fact, never signed by her, but instead her signature was forged.

7
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28. Petitioner has been damaged in that she has lost all of
her rights to the property of her father, Jack Kerouac, which was
pagssed by the forged and/or invalid will from G#brialle Kerouac to
Stella Sampas. The value of such property is presently unknown to
Petitioner, although Petitioner is informed and ﬁelieves, and on
that basis alleges, that the value of the property exceeds
$1,000,000.00. |

| 28. Petitioner hés been further damaged in that irreplacesable
property of the estate of Jack Kerouac has been sold and continues
to be sold by the Putative Heirs, to collectors and privatse
" dealers. Petitioner cannot possibly be made whole by mcney.
damages: Petitioner's father's personal property is invalusable to

her.

-

¥

COUNT TWO
{(INVALID WILL)

30. Petitioner incorporates and realleges Paragraphs 1
through 24, 28 and 29 of this Petition as though fully set forth
herein.

31, The witnesses to the will supposedly executed by

Gabrielle Kerouac did not actually witness the signing Qésaef%ih B

but instead signed as witnesses outside of the presence of
Gabrielle Kerouac. The witnesses signed as witnesses aven though
they neither witnessed the signature, nor were ever told by

Gabrielle Kerouac she had signed the will.

WHEREFORE PETITIONER JAN KEROUAC PRAYS AS FOLLOWS:

1. That probate of the will of Gabrielle Kerouac be revoked,

" "and that probate be denied;
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2. For a constructive trust in which all the property of the
Estate of Gabrielle Xerouac be placed, under the control and
management of a receiver chosen by Petitioner or appointed by this
Court;

3. For a declaration that Petitioner JAN KEROUKC is tha true
owner of all property once belonging to the estate of Jack Kerouac,
and passed by Gabrielle Kerouac to Stella Sampas through the
fraudulent will:

4. For an order that all property whose origin can be traced

back to the Estate of Jack Kerouac and that was passed by Gabrielle

" Kerouac to Stelld Sampas by the fraudulent will, and presently held

by any of the Putative Heirs, be held in trust for Petitionex;

S. For an order that all property whose origins can be traced
pack to the estate of Gabrielle Kerouac be ordered turned ovér by
Putative Heirs to Petitioner as her perso_nal property:

6. That the Court re-opén the probate of the Estate of
Gabrielle Kerouac and allow Petitioner to demonstrate that the will
was forged;

7. . That the Court issue a preliminary and permanent

injunction, prohibiting Respondents from selling, encumbering or
otherwise impairing the value of any property known To have
belonged to Jack Kercuac, and to have passed from him to Gabrielle

Kerouac;

#.. . For an accounting of the value of the property of the — ——

estate;

9. -For .all consequential damages suffered by Petitioner in an =
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amount to be proven at trial;

10. For interest on the value of the property
11. For costs of the suits incurred herein;

12. For such other and further relief as the Court daems just

and proper.

Dated: - May 13, 1994
Thomas A. Brill,

Admitted Pro Hac Vice,
Attorney for Jan Kerouac,
Petitioner

(805) 922-3735
California Bar $#125356

LInDA R Ac.u/u

_ | Co{ouuré/;-d AN Ko WA
" YoD Core AVE. S TS IIO
o peTe-3ce., fr 3370k
L @A L 32702

SPN e 248748

10



g6/18/1994 12:34 58845084119 JOHN SAMPAS PAGE 12

Verification

1, Jan Kerouac, declare, that [ am the Petitioner in this action. I have read the foregoing
Petition for Revocation of Probate of Purported Will and know its contents. The matters stated
therein are true and correct to the best of my own knowledge, except for those matters bused
upon records and documents, or based upon my information and belief, and # 10 those marters, 1
belisve them to be true.

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. J %/L(W
Executed this 11th day of May, 1994. Vadle

Jaxx Kerouae, Declarant
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
, PROBATE DIVISION

IN RE: ESTATE OF
GABRIELLE KEROUAC, Deceased;

JAN KEROUAC,

vSs.

Petiticner,

Case No. 73-4767-3&

ANTHONY G. SAMPATAKAKOS, HELEN
S. SUPRENANT, JOHN SAMPATAKAKOS,
CLAIRE S. PAICOPOLOS, MICHAEL G.
SAMPAS, JAMES G. SAMPAS, PAUL

" BLAKE, JR.,
Resgpondents.
, /
FORMAL NOTICE

TO: ANTHONY G. SAMPATAKAKOS HELEN S. SUPRENANT
83 -~ SAWYER AVENUE 83 - SAWYER AVENUE
DRACUT, MA 01826 DRACUT, MA 01826
JOHN SAMPATAKAKOS CLAIRE S. PAICOPOLOS
2 -~ STEVENS STREET 59 - KILBY STREET
LOWELL, MA 01851 WOBURN, MA 01801
ESTATE OF MICHAEL G. SAMPAS JAMES G. SAMPAS
&¢/0 BETTY SAMPAS 4715 - TRENT COURT
30 - WEEKS STREET CHEVY CHASE, MD 20815

LACONIA, NH (03246

YOU ARE HEREBY NOTIFIED that a Petition for Revocation of

13

Probate of Purported Will, has been filed in this court, a true

copy of which accompenies this notice. You are required to serve

" written defenses on the undersigned within 20 days after service of

this notice, exclusive of the day of service, and to file the
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criginal of the written defenses with the Clerk of the above Court
either before service or immediately thereafter. Failure to serve
written defenses as required may résult in a judgment or order for
the relief demanded in tﬁe pleading or motion, without further
notice.

Executed this Zf’yhay of June, 1994.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by Certified U.S. Mail to the above individuals,

;o
this- /Y ‘day of June, 1994.

-

INDA R. ALLAN, ESQUIRE
ALLAN & SHIPP

400 Corey Avenue, Suite 200
§t. Petersburg Beach, FL 33706
(813) 367-6660

SPN #248798

Fla. Bar #327621

Attorney for Petitioner
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FUR PROBATE DF WINL; INVERTORY TN THE BSTATE OF JEAN WEROUAL afk)d . JACK XEROUAC,,
‘DECEASED.

o

% the tame Tow appeurs of record and emong the tiles of Saith Colrt.

HRE X O NSRS B

IN WITNESS WHERROF, I have Dareunts set my hand and the: pfficial
+ sealof sald Court st Cleurwater, Florida, thiy 2&:12. _day of Pabpgary
AD. 19 83

KARLEEH F, Ue BLAKER
Clerk ol the, Caun

e P

* Debf;ty\ Clert

i 5+ it ey 5



EXHIBIT C



PR e

;a8 =485

3=
&2

D3H PL7-FE

F!LFD m,v., ST WILL AND TESTAMEMNT
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HAROLD MULENDORE

EL:-YxK CH’(.» Y GOUW&‘

of

CABRIELLE A, KEROUAG

f?..l? !:i, o )}uyh‘}‘ QQH’A

o xﬁgw ALLMEN BY THESE PREOSENTS:

That I, GABRIELLE A, KERQUAC, a resident of and domiciled
in St Petersburg, Pincllas County, Florida, being of sound and disposing
mind and miemory, do Neréby make, publish and declare thig my Last Will
v

¥hd Testarnent, hereby revoking and rendering void any dnd all wills and

¢odicils théreto by me ab any time heretolore made,

FIEST

1 direct that my Exmurxix. hereinaltey nagied, shdll lirst pay

and digcharge any and all debta and expenses of my lased Qlness amd funeral

Yo gy

®E ston W pyacticable dlter ™y dgath‘
e sﬁcown
Igive, devise and begueatnall of my estate, both veal and

personal-and wherevey situate; tomy dsughter-in-liw, STELLA S, KERDUAC

to be Hers absolutely and in fes simple,

T hotninate and appointany daughter<in-law, STELLA § KEROU.A

a9 Exenutrix of my Last Willand Testament, giving @nd granting anto yrvy satd

‘Exeoitriz full power and-authorily to sell and dispose of all or anay part

of ¥y estdte as she in-her sole and absolute discretion may deem besy, 1

excusemy Executrix {rony fufnishing any bend for the perlormance of hay

dutiea,

xﬂ, IN WITNESS WHEREOF, Ihave hereqste set my hand aad seal
(3

day of %@M@«ﬁz{" 1973,

g Gabrickle A)




/Last Will and Testament

t.
DT - Y TR
fte 38 maRith
Gabrielie A, Kerouase - Page 2

The foregoing Instrurment was signéd, sealed, declared and

pubiiahed by GABRIELLE A&, KEROUAC as her Last Will and Testament, in

the preveiivs of us, the undeysigned, Who, &t her special instance and request,

fo atbest and have hereunto subseribed our names &3 witnesses after said

Tastatrix has signed hier naoie therefo; Znd-in her pressnce and in the presence

of each other this _ A3 day of ‘Fiz,lm , lg73,

Address I £-1 é /gﬁ@&;’?,«{_ )ww‘w_

St. Petershurg, Fleorida

Address’ fﬂ? é ) /é%"%);,_a ",%4

&t, Petersburg, Flerida ' 4

o e

P
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§ .. . WTHE Cmoyr GOURT POR PINELLAS COUNTY, FLORID )
O L o PROBATE TIVISION .
_ wo. 23 NVFE .
P R FILED ‘
I§ RE: THE ESTATE OF FOR RECORD »
. : ROV 18 1813 e
SAURIELLE A, KERODAC, b
; : : FAROLY MULLENDORY
. ™ . CLERK CIRCUTY COURY.
e WRE (R SEWTE DS SN R 2 N WATE )
D

BEFORE. ME, i dndedigned Depoty Cletk 6f the Glricul Court., of Pinatiar.
Cobnty, Plarids, gerconally vopearsd |, BormEs Kene pacoby wad DLEDEosd B, Larkiv ..

Ko 5 ke S e e W e Ve SRR b i G Vs we w

Lo w&#wﬁfﬁym‘ﬂji&w}ywamw et LR BT peRontiiy prepent s rubRri g e

ARG witisess .. With

who w Alro pressat 2 sobseeltang and atlestng witness  and then wnd ticre saw the ibove nggied

pacedter, GABRIELLE A. KERGUAL, Dereased,

gubacribe b TY naove fo the cerfan piger sritrg exNibned 33 and for B €T Liet Wil and Temament,

And Nt the . ald Ducudrnr did then-and iBers; 1 he presence of \he saud
: ., NORMAN RENL BARABY wril CUTPFORD A, LAXKIN

st e, Afflant | freely ana wmmviﬂy pabitsh, énd declase mc}s S:r wiiting o e 5€F  Last Wiil
#od TesGment, That the d wnpesres did. thisn 5nd. thers, ¥t e special instqger and requedof waid
Defedent, wid ik KT presence, sod ah the preseass of tach other.. subscribe: thelr nemes Mereto 4y
Sty Witnespes, and. e $nid Affiant furthier peedr ¥ihat. VheY  verity bedbeve. the sast p:pu
wrting, 1o subtseribed, putladed. drolared and aiteMed X aforessids o U Lrae Ladt WU spd Tevment
o the ssid Decedent,

Hgyman Rene Biraby . i
St - (';MN :
Hord N farkgn e ey 3

.

o1

SWORN, TO' AND ‘SUBSCRIBED belore oie an this <. o b0 oidey'of  HOVEMDET

Ve e e v WL

3
. HARGLE WULES
;
. ny;m N A' e .
BT
- o . PO I 1 S :
, ] ,
. [ vt - [ . »
1 N LT '
4 FX — ; ¢ )




) wam
T
OFE o
nr}: ;58 ; ’4 98-
: v o e
PETITION FOi PROBATE GF WitL . iy p

R

IN THE CIRCUNT COURT-FOR PINELLAS COUNTY, FLC)RIBA :

PROBATE DIVISION
NO_ T BM LY :

FILED .
IN RE: THE ESTATE OF FORRECORD -
(... GABRIELLE A, KEROUAC ’ TR I8 wBn
: Decessed HAROLD. MULLREDOTE

CLERE CRRCUIT COURT -
PROBATE DIYIS ]

Your Ptitioner... Stella 5. Kerouac

3 Jﬁw.«mbwuu Ciuek
whose Tesience. f- 5169 10th Avenue Notth, §t. Petexsburg; Florida“
L :
and whose' st ofiee addréss is Same

say.B that to-the best of . WP kaowledae, hiformition and veliel ‘that:

i Gatiriélle A, Xerouac : g ~ Y gied v
"St. Petexsburg, Florida on the T2 ' diy of “October BT
3l the age of 80 years and at the' time ci.}}ﬁx“..,» death the seit devedent was Uhen dnd Uhere
domiciled in ’ 2 ‘Peeersbu‘tg, Pinsilas County; ‘E’lm:ida W0

U< sy

.+

:and owned. dn sitate which donsists of Real Estote In, Pinellas:

County, Florid, of the approximate value -of '§ home ‘ang Personal Property which Is

rielly “deserihed ss; Roya’lti‘eé fromm \;i!iﬁi'lgﬁ

of the sggregeie extimated value of § 10,000, 00 THA the total approximale valug of

such estate, bolk Heal and Persons), i5 estimated’ to ba'§ 10,000.-00

~

%, The respective NAMES, ‘AGES and KESIDENCES of the SURVIVING -sPopSE anil of ‘the
HEIRS-AT-LAW of said: decedont, INCLUDING THE BIRTHDATE OF ANY LISTED MINOR HEMR so
fay as knowh o the Petitioner.., snd fhelr respoetive rolatichships to the said decadint, vie as foliows:

No living children
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8. Suid Decedent dicd’ leaving A LAST WILL AND. TESTAMENY dated the I3 day of

February L8
£
which instrament.," putlished and declired hysthe saih decedentto Be her  yast Will and
Testament - ihen: Sihe; the said: decedant, was
&b Tenst eightsen years of age, I the presence of
“Glifford &, Larkinand NermarRene Baruby
oy wlfesting witnesses, and in and-by sich instrument... Stella 8, Kevouac
W..28.. nominated as seniExecut ERX__ . thereof.
v, ) ‘
4 Pelitioner.. helieveS. it the seid wrilisgi. offersd-herowiy for protiate I8 the True
Last Wit 'and Testament : : of the. said Deeedent,
WHEREFORE, petifioner.~ prayS. thal the said writing... be admitied to probite in. this Court, as
and ior the. Last Wikkand Festaniont . 0f tH suig- Qacedent
and thatv&ateets—'r%ﬁmmenﬁm - E
. b6 granted io her, Btella 5, Karouso

*

as (he Exeeutrix : ot the 5aid;Decedent.

e

M.,Lﬁég_/ﬁ/‘l EECC A Cm R

j -&L ‘f’ ' Stella 8. Kezoune Potitionar. .
BT i ST CEALE AR i ‘
¢ MSignatule of Atlorney) &‘

RILEY, SCHOWE. ATD SALTEMAN
Mam Quarter - 2935 First Avénue Noxth
g€, }E‘etaxsbuxg* Flozida: 33713

‘ )
.(Tflllﬁfé-Naxﬁe and Address of Allorrcs ' “ .
State: af FTlorida
County of Pi‘nallas ' :
ThHe skove ;:::,mg;{ Stella 5, Kevohan
belng by me, on ikls  Gth duy of Now . 1073, tirsl duly sworn, sa)8- that the- above
and -feregoing Petition, by fer siliseribat, I true,

A

fi«._,’&,a. 'é’h/'?\ /)u‘.._/

i T o w5 e a1 v R i

Notury: Publtc o

Wiy-Gomiriesion Sxgives Wareh BL Ay oo e

Sty e Y
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LETTERS TESTAMENTARY

TN THE CIRGUIT COURT FOR PINELLAS COUNTY, FLORIDA
PROBATE DIVISION

NO.  73.4767-3E _
IN-RE BSTATE OF: ) FO RF'L%:.EC%RD
GABRIELLE A, KEROUAC, ; NOV 15 1373

HAROLD MULLLRBORSE
+ = CLE) }x C'i'h\.“’i‘ COURE
Detvgsed. PTG e
,x‘r‘ Fis wx':)npuv/ ﬁ:.ﬁ‘.!

TG AL TO WHOM THESE PRESENTS SHALL COME, GRESTING:

WHEREAS, o Babirielle A, Keroige, o .
late of the County storesald, died on the .. FPE0___ dnyor . O2tobex
Ko P18 T3, Teaving _HRT o LastWill and Testament i e WHIEH,

‘having been safisfactorfly proven; wos, on fhee oo B gy o HOvESbER oA D, 19023,
duly admﬁ%&d to probate and regord in this Court. And as by szxd Liast Will snd Testament o conmvvn

. e : it appears that . Stella B Kexouac. o
mas. vaned thaveia. as.eyeuteix yheréol;. and. the said. Stells. 5. Kercuste..

. 'havingi prayed the Cnurt-ia‘granf Letters Tastamentary: thereon.to

l\.s‘-'

“andifo Rk dmnnd shie mt, vecover znd Teceivn thc Sufo€; to. pay’ tht-, deébts n- which the ST o

-..?.Rm,m-,. s such exgcut.’&‘}.?.‘.,,-.....m and Faving, 3n due form of Taw, faken »’ih'& Frescribed oath, and

performed all other acts necessary Lo bes.. Jegal qualification a3 such executydX ..
WOW THEREFORE, KNOWYE, That I, ... RICHARD A, MILLER onre:of the

Clrenit-Judgss i zbd Jor the Coénw aforesaid, ny victue of the power and autbority by law in me

vested; do hervby dectare the suid. ’ "TBLLA 8., KERQUAC

- - - Auly qualificd by the laws of-saié

State to.act as exeputTEN .. of said Last Wil and Testament i with

full, power; by Lhe provisions 62 Inv nod by Virtue of these:presants; fo udmﬁntster alboand simgaler e
guads, bhailels,vrigti{s ami crBdits of sald . GEMdelle AL Kernuag -

S

T

Cabrielle !L chuac

Mt

stood bownd, so far ay the assets shal) extend and the Jaw-direct, and dily antifled ito bave and hald, tor
the purpéses dirceiod i and By the said Last Will and Test t

e -

ail the estate of sald o Gabrielle A. Kepousg

during. l&m‘mgal .com}nuzmca 6f ..bga,.... administration, whtii-the same shall expire by virtug of the pro-
vjshlm qi aki qu;. Wxﬂ wind Testament: . ; : i

qy‘p’ntx‘! the power bi nuthzm{; herely. granted shall be doly revoked aecording:to Jaw,

N TES’!‘A\IQNY WHEREOF, T hercunio sel my haol snd sffix (he seal of
Cv bl Gireuid Geurt of ihe County aforesiid, at Clearwater; this XSeh
day.of .. Noverbep T A. o w13,

e ' ,...Z’MM %&M*""M,___/

Clrcuit Judge i o
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IN THE CIRCUTTCOURT FOR
FINELLAS COUNTY, FLORIDA
PROBATE DIVISION

Moy, 73-4767-3

N RE: YHE ESTATES OF

FILED -
FOR RECOZD
APR29 jory

GABRIELLE A, KEROUAG

Dacensed - DONOPLBIODRIIGOED TR
' VMENT HAROLS MULtnans
AMENDED CLERK o Dy

INVENTORY b o o

TO-THE HONORABLE JUDGES OF SAID COURT:

MOW LOMYUE &l il iii et o ot ; i i i :
Executrix _. oF e BsTATE o , Gfbrielle A, Kerouac

ASTHE

7 gy i A e, s e

> B i
a0l midkes and files Osls{nventory of the sbeve stvled eslili-in dctortnnce with the-provisions of RULE
#2850 ot the RULES OF PROBATE ARD GUARDIANSHIF PROCEDURE, to-wit:
(REQUIREMENTS DIFFER RE: RESIOENT AND NOW-RESIDENT. DECEDENTS OF WARDS:
(SEE INSTRUCTIONS ON REVERSE S/DE FOR GUIDANCE
REAL EYTATE WITH BRIEF DESCRIPTION, LOCATIGN AN APPROXIMATE VALUE OF BACH PARCEL:

Wy
=SVLINGE TR
Peias

PERSONAL PROPERTY WITH BRISE: DESTRIPTION: AND APPROXIMATE VALUE:

LY
*

Royaltes on Hterary works. of Tack Kerouas, deceaseds

value pursuant to Federal Estats Tax Return filed 553, 280,00
Copy Purpished o e
BPARTMENT OF HEVENUE Respaziiuiiy-sublaittod

7 R g 3 .
“"vl_‘%d!uhm];m, ;g’mrzcla 32804 J ity @j é/j%ﬂ{e SELELEL

N ] 4 f L etttk

L Attorney Personal Rejiresentative or Guardian

Ldvats Depudy Slewy



ORDER OF FINAL DISCHARGE ) REC.
IN THE CIRCUIT COURT FOR PINELLAS COUNTY, FLORIDA

PROBATE DIVISION
No. _ Z3-UTET-3E

IN RE ESTATE OF: o FILED
W RE BSTATE OF: FOR RECORD.,
BAROLD N
Deceassed C‘%:-nzcl‘cm;.uw g‘w.a
0 ALY TO WHOM THESE PRESENTS Sﬂ;&LL COME . GREETING:
WH&“,REAS, . Skella S, Kerouac, as executrix
of the. estate of Gabrieglle A, Kerotao : oy deceased,

oy
ha §- 3 ﬁ.led evidence sptisfactory to ghe us’zders;ngned Judge that dmtributiw: has

been made: accorﬂing, o Law; emsi»‘m; pxzsyad-v the Court Iov a Final pischarge as sieh

exeoutrix ) , and it appearing to the Court that

the said S‘bella 8. Kerouag

ha. 8 _satisfactorily dlsc‘mrgud 311 rhe duties requived of her by law as such

—axacuile—i,,—aﬁg_nggg;mé arllﬂaat&ne%a,ss&ry—mf — S
her ¥inal Discharge. ) ‘
NOW THEREFORE, KNOW YE, That 1, C. RICHARD LERVENGOOD , one of

the Gireuie Jadges in ahg F61 £43d County sforesaid, hy virtie of the power and author—

Apy by Lawr if we vested, do hereby declare the said Stella 8. Keroueo

duly discharged by the iaws of tie said

Srete s such exeoitrix . of the esgate of

Gabrielle #, Kerouat i deceased, sndonhoty

3
i

Wmmw&ﬁmaau&mﬁpﬁwxgmmmﬁwx&xwm:mgmmmximmwmmm_

ek o wabpodbatinsgudk from the date herent.

Hitress sy name ay Clrouit Judpe aforéssid, at Clearvatsr, Pinellas Lounty,

State of Plorida, thia 23ed day of May » 1975 .

St [ Dva,

CIRGUIT JUDGE




IN THE CIRCUIT COURT FOR PINELLAS COUNTY, FLORIDA
PROBATE DIVISION

No_ R=4767=38
STATE OF BLORIDA, | - v S
FINELLAS GOUNTY f 88 GABRIPLLE A, XERDUAC

I, fhe nidersigned Beputy Glerk of the Cirenit Court In_ and for Pinelias C’aumy,'?im:fda», do

hereby certify thet the above aisl foregoing constitutes s'true and gorredt Photostatic eopy of

LAST WILL AND TESTAMENT OF GABRTELLE 4. KEROUAC, DECEASED; FEIITION FOR PRUBATE
OF WELLS LETYERS TESTAMERTARY™ LSSUSD  £0 STELLA S, KEROUAC AS PERSONAL ‘REPRESENTA-
TIVE IN THE BSTATE OF GABRIELLE A. KEROUAC, DECEASED; AMENDED INVENTORY: ORDER

oF ’FI.NE;L DISCHARGE T¥ THE BSTATE OF CABNIBLLE A. KEROUAL, DECEASED.

2 the sane o appeats of record ard among the files of said Cour,

Koot Rer et hatonside

IN WITNESS WHEREQF, [ lave hereunto set my hand and the olficial

sesl of said Toure 4 Cleprwater, Florida, this o & 5‘(» day of February

AD. 1983 .

KERLEEN F, Dé BLAKER
Clerk of:the Court

By: N@o%

4 Deputy Clerk







EXHIBIT D
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCWUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
PROBATE DIVISION

CASE NO. 73-4767-ES-003

IN RE: THE ESTATE OF
GABRIELLE KEROUAC

ORDER

THIS CAUSE came on for trial before the court sitting without
jury on April 1, 2009, The matter to be heard originated as a Petition
for Revocation of Probate of Purported Will filed on May 16, 1994 by
Jan Kerouac as Petitioner. It was subsequently pled as a Cross-

Claim by Paul Blake, Jr. Ms. Kerouac passed this life on June 5,
1996 Before the court were Bill Wagner, Esquire and Alian Wagner,
Esqulre artomeys for Paul Blake, Jr. (“Petitioner’); and . Elaine
McGinnis, Esquire, the court appointed Administrator ad Litem. - At
the outset, the Administrator ad Litem moved to dismiss this action on
the grounds it was barred by Florida Statutes Seclion 95.031 (Statute
of Repose). After hearing argument of counsel, the court tcmk the
Motion to Dismiss under advisement. The trial then praceeded wﬁh |
the testimony of witnesses and extensive documentary evidence
following which the court heard excellent closing arguments from
well-prepared aftorneys. In this proceeding the Court is proscented
with the task of deciding whether or not Gabrielle Kerouac signed the
'Wili'daied AFépruary 13, 1973, which bears her name and which was
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many years ago submiited for probate in this Circuit. Although this
case originally presented a wide variety of issues for decision by the
-Court, all but the single issue of fraud upon the court have been
resoived by Court rulings, summary judgment, or by settlement
between other interested parties.

This matter was last before the Court for trial on October 13,
2004. On the day before trial, a Sampas relative filed a Motion to
Intervene and for appointment of an Administer ad Litem which was
heard on the morning of trial. After hearing argument on the motion,
the Court denied the Motion to Intervene, finding that the proposed
interveners had no standing and no legal interest in the matter,
relying on Kissoon v. Araujo 849 So 2d 426 (Fla 1% DCA 2003). The
Court continued the trial pending the appointment of an Administrator

ad Litern, The Court thereafter appointed Elaine McGinnis, Esquire,
as the Administrator ad Litem and thereafter scheduled this matter for
trial,

The single question for the court to decide is whether or not the
Cuurt has been presented with a forged WIll for probate, Thus, the
issue for the Court's determination is whether, by clear and
convincing evidence, the. signature on the Will of Gabrlelle Kerouac
dated February 13, 1973 and submitted after her death to probate in
November of 1973 is a forgery.

Petitioner presented two live witnesses, Edward Klots, a board
certified internal medicine and pulmonary specialist physician, and
Ronald Rice, a certified forensic profiler and document examiner.

Petitioner also introduced into evidence testimony via deposition of
Clifford Larkin, Jan Kerouak, Petitioner, James G, Sampos, George
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Salisman, Honorable Fred Bryson, Gerald Nicosia, Elizabeth G.
Watley, Charles E. Saundérs, Wilberton Abneu, Rdbert Detweiler,
Matthew Martin, Joan Sapp, Martha Mayo, Edward Klotz, M.D. and
Ronald Rice. The court also received into evidence the resume of
Mr. Rice’'s company and a condensed transcript and concordance
prepared by Atkinson-Baker Court Reporters (Petitioner's Exhibit 11).
The court also took judicial notice of an appellate opinion from the
State of New Mexico in the case of Nicoste v. Lash with a service
date of September 18, 1998. B
This has been a long and arduous case for all concerned. The
court has taken a little longer to render its opinion due to the
complexity of the sale issue and the good work performed by
counsel. Having reviewed its notes, the evidence and the law, the
- *f*’i*Wurtnuwwakesﬂ:he*ioﬂ@iingﬁpﬂingsﬁfffactﬂndﬁaﬁdasiﬁﬁﬂﬂaw.@ _—
Turning first to the Motion to Dismiss the Petition for Revocation
- of Probate of Purported Will based on the 12-year Statute of Repose

governing actions for fraud, Florida Statutes Section 85.031 (2008)
provides: '

(2Xa) An action founded upon fraud under s 95.11(3),
including constructive fraud, must be begun within the
period prescribed in this chapter, with the period Funning
from the time the facts giving rise to the cause of action
were discovered or should have been discovered with the
exercise of due diligence, instead of running from any
date prescribed elsewhere in s 85.11(3), but in any event
an action for fraud under s 95.11(3) must be begun within
12 years after the date of the commission of the alleged

fraud, regardiess of the date the fraud was or should have
been discovered.
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Florida Statutes Section 95.11 (2008) provides:

Actions other than for recovery of real property shall be
commenced as follows: ...
(3) Within four years.—

(j) A legal or equitable action founded on fraud.,

(5) Any action not specifically provided for In these
statules. »

The testator died in 1973, and her Will, which had purportedly-
been executed on February 13, 1973, was admitted to probate on
November 15, 1973. On May 23, 1975, the Estate of Gabrielle
Kerouac was closed and the Personal Representative was

~ discharged. The original Petition for Revocation of Probate of

Purported Will was filed on May 16, 1994 and Judge Thomas E.
Penick, Jr, enieréd an Order Granting Motion to Dismiss in Part and
Denying Motion to Dismiss in Part on May 26, 1995. He granted the
dismissal of Count 1 on lack of notice, but dented dismissal of Count |
on forgery. He held that the estate could be reopened on the sole
issue of fraud on the court, finding that the action was not barred by |
oither Section 733,901, Florida Statutes (i.e., discharge of Personal
Representative bars action against him), or by Florida Rule of Civil
Procedure 1.540(b) (i.e., relief from judgment barred after one-year
period). See Payette v Clark, 559 So.2d 630 (Fla. 2d DCA 1990) and

van Dusen v South East First Nalional Bank, 478 So.2d 82 (Fla. 3d
DCA 1985).
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The Administrator ad Litem does not disagree with Judge
Penick’s ruling, and in fact agrees the claim of forgery is a “fraud
upon the court.” She contends, however, that although Judge Penick
found that the claim was timely because fraud starts running from the
time it is discovered (April 1994, according to the allegations in the
original petition), there was no indication that the Statute of Repose
was considered as a basis for dismissing the claim, even though it
“invokes a twelve-year limitations period regardless of discovery”.

. Petitioner Paul Blake, Jr, filed his counterclaim and cross-claim
on Saeptember 26, 1996, in which he essentially realleged the
allegations of the original Petition for Revocation of Probate of
Purported Will. The Administrator ad Litem is not disputing the
procedural stance of the case, except to point out that because

© Petitioner admitted in deposition that he was aware of the death of
Gabrielle Kerouac and that she did not leave him anything, it was
evident that Petitioner was on notice of the admittance of the Will to
probate and of the contents of the Will and that he made no effort to
object to the proceedings. While the Court disagrees with the
Administrator ad Litem’s conclusion that Patitioner's deposition
statements mean that he was on notice of the Will being probated
‘and of the contents of the Will, the Court does agree with her that the
threshold issue is the applicability of the Statute of Repése.

Unlike the affirmative defense of statute of limitations which is
procedural, statutes of repose are substantive statutes that may
prevent the accrual of a cause of action where the final element
necessary for its creation occurs beyond the time period established
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by the statute. See generally Houck Corporation v New River, Ltd,
Pasco, 900 So.2d 601 (Fla. 2d DCA 2005).

In probate proceedings, the substantive law in effect at the date
of the decedent’s death is the correct law to be applied. See May v
Minois National Insurance Co, 771 So.2d 1143, 1150, fn 7 (Fla.
2000), finding that the 1991 version of FS 733.710, a statute of
repose, was applicable because the decedent died in 1991. See also,
In re Estate of Faskowitz, 941 So.2d 390, 393, fn 1 (Fla. 2d DCA
2006); Sage v Sage, 515 So.2d 1324 (Fla. 2d DCA 1987).

When enacted, the Statute of Repose for fraud provided as
follows:

Actions for products liability and fraud under s
05.11(3) must be begun within the period prescribed in
this chapter, with the period running from the time the
facts giving rise to the cause of action were discovered or
should have been discovered with the exercise of due
diligence, instead of running from any date prescribed
elsewhere in s 95.11(3), but in any event within 12 years
after the date of delivery of the completed product to its
original purchaser or within 12 years after the date of the
commission of the alleged fraud, regardless of the date
the defect in the product or the fraud was or should have
been discovered. [Ch. 74-382, Laws of Fla.] :

The Statute of Repose contained in Florida Statutes Section
95.031" ‘d%d not exist at the time the will was executed, at the time of

! The Third District Court of Appeal recounted the history of this statute of tepose in Kish v A W
Chesterton Company, 930 S0,2d 704, 708, £1 7 (Fla. 3d DCA 2000), &5 fotlows: ‘

FS 95.031(2)(a), when first enacted provided for a twelve year state of repose for both
products liability and fraud claima. See Ch. 74-382, Laws of Fla. This provision was
amended in 1986 to eliminate the products lability state of repose, but specifically
retained the statute of repose for froud, Ch, 86-272, § 2, Laws of Fla, At that time, the
Legisisture declined to adopt that portion of & bill introduced in the state senate that
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the testator's death, or when the will was admitted to probate. The
Statute of Repose became effective on January 1, 1975, but
contained the following language on retroactivity:

Any action that will be barred when this act becomes

effective and that would not have been barred under prior

law may be commenced before January 1, 1976, and if It

is not commenced by that date, the action shall be barred.

The language on retroactivity was codified as a separaté
statute, Section 95.022, Florida Statutes, and was later repealed
offective June 20, 2000. "

Basically, the current fraud Statute of Repose is {rary similar to
the Statute or Repose when originally enacted. Case law Interpreting
the fraud Statute of Repose of any date would therefore be

applicable. Although there has been considerable litigation on the

products liability Statute of Repose, there have been few cases on
the fraud Statute of Repose. In those cases, the Statute of Repose
has been upheld®.

would have eliminated the twelve year statute of vepasc applicable to fraud claims as
well, See Fla, 8. Conutt. On Com., CS/8B 821 (May 36, 1986), In 1990, the Legislature
reonacted the fraud statute of repose without change, Finally in 1999, the Legislature
amended scction 95.031 to reenact a statute of repose for products liebility, but again
chose not to change the statute of reposs for fraud. Although the Logislamre exempizd
late manifesting injuries from the products liability of ropose and additionally totled that
statute of reposc where concealroent was invelved, it did not add similar previsions to the
fraud state of repose. )

2 Sew Kish v A W Chesterfon Co, 930 So.2d 704 (Fia. 3d DCA 2008)(froud statute of repose
bared stals fraud claims related to concealment of effects of asbestos, where there was a
reasonabla alternative provided for redress, and court did not apply a delayed manifestation
exception {e it @s it had in the products liability statute of repose); Fuchner v Bache Haisey Stuart,
Inc, 553 S0.2d 216 (Fla. 3d DCA 1989) (any fraud committed by plaintiff's stockbroker more than
12 years before tha fraud dlsim was filed was barred by statute of repose); Armbrister v Roland’
Intemational Corp, 68T F.Supp. 802 (DC Fla MD 1987) (Common law fraud claim involving sele

of Florida real estate was governed by FS 95.031(2) and court found that there was nio pervasive
reason for the statute to be treated gs invalid as applied to sctions for fraud),
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Pefitioner in this case, however, takes the position that because
the fraud alleged here is extrinsic fraud — a fraud upon the court,
Florida Statutes Section 95.031(2) is inapplicable. Florida Statutes
Section 95.031 is limited to legal and equitable actions, while here,
Petitioner alleges, the filing of a forged will prevented the Court from
recognizing decedent died intestate and thereby prevented the Court
from requiring notice to the intestate heirs, including Petitioner. Since
this action is brought pursuant to Florida Rule of Civil Procedure
1.540(b) based on extrinsic fraud, it is alleged that there is po lime
limit in which to bring such a case. Petitioner suggests that to subject
the claim of extrinsic fraud to the Statute of Repose would impinge
unconstitutionally on the court's rulemaking authority. Petitioner
relies on the following cases;

In DeClaire v Yohanan, 453 So.2d 375 (Fla. 1884), thz.fcourt
recognized Rule 1.540(b) does not limit the power of a court to
entertain an independent action to set aside a judgment or decree for
fraud on the court. The court stated, “Therefore, the rule clearly
preserves the equitable remedy of an independent action where
extrinsic fraud is established.” The court further noted that if the
definitions of extrinsic or intrinsic fraud were to be changed, it should
be achieved through the rule-making process.

In Payetite v Clark, 559 So.2d 630 (Fla. 2d DCA 1990), because
the issue was one of fraud upon the court, petitioner was permitted to
reopen her uncle's probate even though the personal representative
had been discharged, the petitioner had not been a party to the

probate proceedings, the probate had not included adversary
proceedings, and more than a year had passed. Compare, Estate of
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Clibbon, 735 So.2d 487 (Fla. 4" DCA 1998). The applicability of the
statute of repose, however, was not addressed.

In Arrieta-Gimenez v Arrieta-Negron, 551 So0.2d 1184 (Fla.
1989), a daughter, 23 years later, challenged a consent judgment
based on fraudulent misrepresentations made regarding the extent of
her father's estate. Although the issue of whether the fraud statute of
repose applied in such a circumstance was presented, the issue was
not answered because the court found that the misrepresentations
constituted intrinsic fraud rather than extrinsic fraud and could not be
addressed beyond the one-year time limitation of Rule 1.540(b).

in Bank One, National Association v Batronie, 884 S0.2d 346,
348 (Fla. 2d DCA 2004), at footnote 1, the Court noted that a claim
for extrinsic fraud, also known as fraud upon the court, may be

brought at any time as an independent action challenging the final
judgment, |

Although the courts have recognized that the purpose of a
Statute of Repose is to protect against stale claims, fading memories
and missing witnesses (see Kish, supra, at p 707), when there is an
issue of fraud upon the court, there are other policies in play. For
example, as Pefitioner suggests, the probate court has inherent
power and jurisdiction to revoke probate decrees, notwithstanding
that such decrees are considered to be in the nature of judgments in
rem. That power may be exercised where justice clearly requires it,
as where, after probate of a will a later will or codicil Is discovered,
newly discovered evidence show that the probated will was forged, or
that its probate was procured by fraud. In such instances, courts have
inherent poWer over their own process to prevent abuse, oppression
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and injustice and to protect their own jurisdiction. See Padgeit v
Padgett’s Estate, 318 So.2d 484 (Fla. 1® DCA 1975), citing State v
Byington, 168 S0.2d 164 (Fla. 1% DCA 1964).

Therefore, since it Is the Court's rule-making authority and its
inherant power that permitted the estate to be reopened, this Court
finds that the Statute of Repose does not prohibit this action, and
accordingly, the Motion to Dismiss is denjed.

Turning now to the requested revocation of probate, Gabrielle

- Korouac was not a well woman when her purported will was signed
by her or someone else in 1973. As early as 1970, she required 24-
hour a day assistance (deposition of George Sampos), There is
nothing to suggest she improved thereafter other than she had a firm
handshake and there was arQuab*y nothing to prevent her from

signing her name. (other depositions) However, Dr. Klotz testificd at
trial that in his opinion she did not have the physical ability to sign in
the condition it was signed. She could only move her hand and
scribble her name. She would have lacked the coordination to affix
that signature. The court is required by law to use a clear and
convincing standard in determining these matters. However, even if
the criminal standard of beyond all reasonable doubt was the
requirement, the result would certainly be the same. Clearly,
" Gabrielie Kerouac was physically unable to sign the document dated
February 13, 1973 and, more importantly, that which appears on the
Will dated that date is not her signature. The court does not have to
decide who in fact signed her name on the document. It is enough
that Gabrielle Kerouac did not herself sign it. Based thereupon, it is

1¢
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ORDERED AND ADJUDGED thet the Administrator aq Litem'’s
Motion to Dismiss is Denied. it is further

ORDERED AND ADJUDGED that the document bearing date
of February 13, 1973 and admitted into probate herein as the last will
and testament of Gabrielle Kerouac is @ forgery and accordingly the
Cross-Claim of Paul Blake, Jr. to revoke this probate herein is hereby
granted, ' |

DONE AND ORDERED, In chambers in Clearwater, Pinellas
County, Florida this _2 Y day of duly: 2009, -~~~ * T

D
/e WV

- Gegfge W, Greer

Circuit Court-Jud
Coples furnished to: (A{ R
Elaine McGinnis, Esquire TR

Bill Wagner, Esquire ' N

Il



- EXHIBITE




#4

LAg8T WILL AND TESTAMENT

oF

STELLA 5, XEROUAC
CNOW ALL MEN BY THESE PRESENTS:

SHAT 1, STELLA §, FEROUAC, o tesident ofand domicited in
Pineling County, Florida, being of sound and disposing mind and TGMOry,
domake; publish unid daclare this my Last Wi &nd Testament, pereby
ravoking and rendering xrém any-and all ' Wills ahd Codicils therets by me

atBny time herstofore made,

FTIRST

i-direet-that my Personal fesresentative, hereinafter spoolnted,

ghall flest pay and discharge shy and all debts and expenses ot my-last iness

spd faneral as soon as practicadle sfter my death.

SECOND
I give, duvise and baq;\math my home af 5168 - 10 Avenus WNorth
5t. Petecgburg, Florida to my brother ANTHONY G. SAw%l’A’fAKAXOS. h
brother, JOHN SAMPATAKAKOS, and to my stster, HELEN §. SURPRERANT,
togathet with-all Rarnishings. fixtutes and squipment.contained therein, W

be theirs absochitely sad In fee simpla.

v

" THIRD

[ yive, devae aml DEquEa T o1l Gl sy iiteragt in :he; foal-proporty
{ooated at Two Stavens Street, Lowell, Massﬁsh&setﬁ, to my brothers
ANTBONY @, SAMPRIAKAXOS snd JORN SAMPATAKAKOS, to'ba theirs ab¥blutely
and i fee eimple.

3/ Srells 8, Korgung
STELLE 5. XERQUAC




ﬂgxwxpaﬁg Tsstamant Srélla S, Karousc Fage TWO s

e FOURTH .
h uive. devise and bequeath o my brcmar. ANTHONY G, SAMPATAKAKOS,

‘al1 of iy Inwrast and property rights that 1 havs incHiding e copyright property

s s madlgny and all publishing contacts in the following bocks written by my late

‘busband, JACK KEROUAG:

“ON. THE ROAD"
v : SDHARMA BUME”
. : “SCRIPTURES OF THE GOLDEN ETERNITY™
; »5 YEAR IN QURLAND"
*ORIGING OF THE BEAT GENERATION®

i : - FUTH | i
o ey e v s
7‘ qu v
1-give, devise and baqueath to my brother, - TOHN SAMPATAKAROS, il
of my Inwrest imd prwatw righte that T have Including the copytight property

-afd any and: anthlm contracty in tha bllowing books written by my late

hugbhand, JACK KEROUAGC:
T
“SGNSTERED PGEMS”
e *“BOCK OF DREAMS”
: *OLD ANGEL MIDNIGHT"
i “THE SUBTERRANEANS®

W “SATORY IN PARIS®

- YMEXICO GITY BLUES"
- “VISIONS OF CODY”
i s1xTH

- 1 give, devige and bequesth to my wixtary, HELEN SURPRENANT, ail of
my intorest and property rights that 1 bave including the copyright property snd any
and ail publishing contracts in the following books written hy‘my Jatwe husband,

JACK KEROUAC:
[ rmvmrs RUPITTOR NNLT INERNR R
) YRR, SAXY

e . “LONESOME TRAVELER”
"VISIONS OF GERARD®
) _ "MAGGIE CASSIDY®
n *TRESTESIA"
v “?Icu
“BIG SURE

g/ Btelin-B. Kerounc
STELLA B, KE’RQU;\G




. T'give, devise and bequeath to ’C‘!.MKE, §. PAICOPOLOB, 8l of my lntsrest

amﬂ waparty righty that 1 have including the capyﬂqm property and.any and all

pubnsmnq camnscw In the Iu‘.{lowim books' writzsn by my fate husband, JACK KERDUAC:

"msamwwus ANGELS”
SYANTTY OF DULUOZ"
“THE TOWN & THE CITY"
“TRIP~TRAP" ‘
*HEAVEN AND: POEMSY

.si‘g HTH

“flgw the rest, residus and remalnder of my sstate, wharever gltusted, T give,

devise and begpeath to my surviving brothers and sister, 1o be thelrs absolutely and

in fus, simpia, shm'e nnd share nw:a.

3

£ M 1.‘!

. 'm!)‘“ : B R v v -
i J g . NINTH

i

“ I nomloste and appoint my bécther, ANIHONY G, SAMPATAXAKOS, as Faraonal

Reprasentative of my autste, giving and granting unto my said Pergonal Representative

full power.and autharlty to sell and gispose of all or any port of my estate 3s he in

his ¥ole and unresirloted discretion mey deem best., | fartlior excuse my- Personal

Represantative from furnishing bend tn the admintstration of my estate,

In the svent my brother should ot be able to serve ln this capacity, in hia

place and stsad.and with the same powsrs, [ hereby nominste and appxsint my

Nephaw, CHARLES PAICOPOLOS as altérnate Personal Represeitstive, 31501 further

oxgyNe my aiha,muta.ﬂygmoml Represanitative from furatabing: bond In the sdministration
¥ B 1

(K'

Mpw.tamtc e .M_a».mw

R ¢ wtmss WHBREG? I have hereuntd sel my hand and seal this ' yp day
of July, 1983, ; i

3

Ua 8 . Kerouao SN

TELLA 5 KEROUAC

1




Signed, sesled, declsred and sublished by STELLA 8. KEROUAG, a8 her

Lagt Will and Testament in the prevence of us, the \indaraigned, who st her special

lc;.xtuncé and requast, do attestand have hersunto set forth thelr names thersta

snd fn her prasence of us, the underaigned, who at her spectal Instance and fequest,
", g attest and have haraunto set forth thelr names and sddresses 83 witnesses, aler

the said Testatrix has sighed hier name thereto and i her proscnoe and in the presance

ot aeoh othar this 18 day of July, 1988,

: v ~\ ‘ e
87 G«xqa 8 Bapltsman ADDRESS:_#970.98% Park-Boilevard
¢ a o , _Seminple, Florida. 33543
| _s/ Margaret Ann Mignone _ADDRESS:_8i55 = 10 Avarue Nerth |
k 3 ’ Sty Peteraburg, Flnelda 23710, 1
_ ‘sﬁwwmam o ¢ é
B couwwm’ PINELLAS ; |
e er::ggngwq P T E e - :
We, $TELLA §, KEROUAG, %WJ"WMng
NARGARET. ANN MIGHRONE , the Testetrlx and witnesses regpectively, :

!s
whoae snemas are signed to the foragoing Ing trumam pelay first duly sworn, ¢o hereby

declare to the undersigned officer that the Testatrix signed the insTument a5 her '
Ias'!‘WL‘n;and Tegtament snd that-che signed voluntarily sad ihut gach of the
witnesies ln the presance of the Testatrix, a$ har request, dnd in the présance of
sach ct@ar. aigmsd the Will ag & witness and that to the best of the knowledge ot
auch wmwss, the Fagiatrix was at-thet e gighteen years of more of s9e, of gound

; mind and uaﬁét no constralnt orundue {nfluence.
Vel m,a;:};v ol Y SRS ‘

&/ Btatla 8

STELLA 'S, KEROUAC

o/ Go
. o . Witheen

8/ Margeret Ano Mignone . ..

Witness

»
@

v e - S
v,



ol
'.»I:-_ RN
) Last w:g-g g Tss%ment Sg‘ 1}% 8, Kergusc Page Flve f
Subsoribed and acknowladged balors me by STELLA 8. KERDUAC, the
Toptatrix and subscribed and sworn to bafore me by __GROBRGE &, SALTSMAN
808 _SUARGARET ANN-MIGHONE. s WHINARSAS, ON this __ 18 dey of July,
S o T |
Rpsss | . L |
’y N "\“ "‘i‘ ’j
_u/ Dentee A Plek ?
¥ ‘NOTARY PUBLIC
;My Commingion Bxplras: *
L ene, 1997
S : ‘ :
i
st f
DT T O (N ; '
. i
v T f
H [ i
i ;
¥ P
-4 . ;
. i . S
¢ |



po ) IRET & F0-3090%2

TV THE CIRCUIT CURT, STXTH JUOICYAL CIRCUTT, 'pmas '"Nl’! FILORIDA
FPROBATE DIVISION

-

TN RE: ESTATE OF e
. ‘ : osE No; _J0-2387-ES-00k - . B
STELLA §, KEROUAC g Bt o ’é_f
g; cﬁ vg

. g

85 &

Mhis Coart having recelved evidence HHAL the above stata has been

i r;tperly‘ distributedand fhat Slaimg of :!:ﬂditﬂm haye been paid or othexwise
disposed of, it is therefore, Upan consideration;

Amvmm'tmt tha pexsanal mprewutatiw is dlscharged and the surety
on the personal representativets bond, ig any,
1iability en the bond ard the estate {s daclared to be fully administered and
_ is closed,

Caad

bt 4

A48

p

TA T ANt

g4 B
P T U 5 4

' pe1t 39
-

ORDERED at Clearwater, Pinellas county, Florida, this _ LY aay

of _ HOVEMBEX ' 1980

P15 (185}

LT‘(” KARLELN F. DERL ARER, CLERK
i

NDR Vs 1990 43 481’?‘1

o et ¥

3
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA, PROBATE DIVISION

IN RE: THE ESTATE OF
GABRIELLE KEROUAC, DECEASED

JAN KEROUAC,
Petitioner, File No.: 73-4767-3E
Vs,

ANTHONY G. SAMPATAKAKOS, HELEN
'S. SUPRENANT, JOHN SAMPATAKAKOS,
CLAIRE S. PAICOPOLQOS, MICHAEL G.
SAMPAS, JAMES G. SAMPAS, and PAUL
G. BLAKE, JR.

Respondents,
/

- ANSWER, AFFIRMATIVE DEFENSES, COUNTERCLAIM,
~ "AND CROSS-CLAIM OF PAUL G. BLAKE, JR.

COMES NOW, Respondent, PAUL G. BLAKE, JR., by and through his undersigned

-attorneys, would respectfully show the Court as follows:
| 1. For Answer to the Petition, the Respondent admits all of the allegations to the Petf tion
except those allegations regarding the last known.whereabeuts of this Respondent.

2. For Counterclaim, Respondent counterclaims against John Lash as General Personal
Representative and Gerald Nicosia as Literary Personal Representative of the Estate of Jan
Kerouac, now deceased, and affirmatively alleges that if the allegations of Jan Kerouac are true,
then this Respondent, as Counterclaimant, is entitled to one third (1/3) of the assets of the Estate
of Gabrielle Kerouac and should obtain the same from whomever’s hands those assets now reside

| and is entitled to one third (1/3) of the proceeds of the sale of any assets of the Estate of

Gabrielie Kerouac which have been sold since her death.

[SEP 30 1%



3. COMES NOW this Respondent and sues Anthony G. Sampatakakos, Helen S.
Suprenant, John Sampatakakos, Claire S. Paicopolos, Michael G. Sampas, and James G. Sampas
by way of cross-claim and allege:

1. This Respondent as Cross-Claimant realleges all of the allegations of the original
Petition in this cause save and except those allegations regarding the whereabouts of this
Respondent.

2. This Respondent seeks the same relief as that sought in the original Petition and
further seeks the issuance of immediate temporary iﬁjunction to prevent the further sale of
literary assets of Jack Kerouac presently in the possession of the Respondents.

3. This Petitioner seeks a trial by jury of all issues triable as a right by a jury.

I HEREBY CERTIFY that a true and accurate copy of the foregoing has been furnished
by U.S. Mail to SHERRILL FILTER, ESQUIRE, 7000 Cityplace, 2155 Louisiana Boulevard,
N.E., Albuguerque, New Mexico 87190, NATHANIEL D, HINES, II, ESQUIRE, 111 Second
Avenue, N.E., Suite 1406 Plaza Tower, St. Petersburg, Florida 33701, LETICIA J.
MARQUES, ESQUIRE, 719 Vassar Street, Orlando, Floﬁdal'§r§§%4, KATHERINE WISSEL,
ESQUIRE, P.O. Box 7549, Albuguerque, New Mexico 87‘?:345 GERALD NICOSIA, 11 Palm
Avenue, Corte Madera, Cahforma94925 and JOHN LASH« VIaFaCSIm1}6011~44171 323»6676

on this Q(Lﬂ’h day of )c&/,oalﬂﬁﬂw £ 1996

WAGNEE, VAUGHAN & McLAUGHLIN
601 Bays ore Boulavard Suite 91(1

Tampa, Elorzda 33606 Fo
813/225-3000

Attorneys for Paul @ ake Ir

i 2
By ; 3 ‘ 1
MWagé«:; f\'r
Florida 0.: 083958

2
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R i AR T T B o AT E P

PROBATE DIVISION
CASE NO.. 73-4767-3E

IN RE: THEESTATEOF
GABRIELLE KEROUAC, DECEASED,

JAN KEROUAC,
Petitioner,

“¥§-
ANTHONY G. SAMPATAKAKOS, HELEN 8.
SUPRENANT, JOBN SAMPATAKAKOS,
CLAIRE S. PAICOPOLOS, MICHAEL G.
SAMPAS, JAMES (. SAMPAS, and
PAUL BLAKE, JR.,

Respondents.

COMES NOW the Petitioner, The Estate of Jan Kerouac, deceased, by and through the
duly appointed General Personal Representative John Lash, and hereby files this Notice of ‘

Voluntary Dismissal With Prejudice of any and all claims aud actions against all Respondents

named in the above-styled cause. v% /( Mj
‘ BY: U Pl SN

JOXIN LASH as General Personal Representative of
the Estate of Jan Kerouae, Deceased, Petitioner

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
by U. S. Mail this day of September, 1996, to LETICIA J. MARQUES, ESQ., 719
VASSAR ST. ORLANDO, FLORIDA 32804; NATHANIEL HINES, II, ESQ., Suite 1406, 111



Office Box 387, St. Petersburg, FL 33731-0387. ,—?‘% [ }

John Lash‘



IN THE CIRCUIT COURT OF THE
SIXTH JUDICIAL CIRCUIT, IN AND
FOR PINELLAS COUNTY, FLORIDA
PROBATE DIVISION

CASE NO. 73-4767-3E

IN RE: THE ESTATE OF
GABRIELLE KEROUAC, DECEASED,

JAN KEROUAC,

Petitioner,

«vs‘-

ANTHONY G. SAMPATAKAKOS, HELEN §.
SUPRENANT, JOHN SAMPATAKAKOS,
CLAIRE S. PAICOPOLOS, MICHAEL G.
SAMPAS, JAMES G. SAMPAS, and

PAUL BLAKE, JR.,

Respondents.
! ;o
AFFIDAVIT OF JOHN LASH

Before mf:, thé undersigned authority, personally appeared JOHN LASH, who after being
duly sworn, deposes and says:
| 1. I am over the age of 18. I am the Personal Representative of the Estate of Jan
Michelle Kerouac, as well as Co-Beneficiary of said estate. Said estate is administered from the
State of New Mexico.

2. I executed a Voluntary Dismissal of the above-captioned cause in September,



of Ms. Kerouac’s estate to continue this litigation.

3. 'Funther affiant sayeth not.

Tol fad,

JOHN LASH, General Personal
Representative of the Estate of Jan Kerouac,
Deceased, Petitioner

The foregoing instrument was acknowledged before me this ZZ%L day of

, 1999, by JOHN LASH, General Personal Representative of the

Estate of Jan Kerouac, Deceased, who is personally known to me or who has produced

asidentification and who did/did not'take an oath,

NOTARY PUBLIC

Tegesd T TAVACES
(PRINT NAME)

(SERIAL NUMBER, IF ANY)

MY COMMISSION EXPIRES: ,%-:29%?&0;/ -
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LETICIA 3 MARQUES PA SOTERGELIDZ RE/BAOYGT  10:SBem P, Qa2

IN THE CIRCUTT COURT OF THE SIXTH JUDYCIAL CIRCUIT
TN AND FOR PINELLAS COUNTY, FLORIDA, PROBATFE. BIVISION

INRE: THE BSTATE QF
GABRIELLE KERQUAC, DECEASED

JAN KEROQUAC, Case No.: 73-4767-ES

.. a 3-4767-38
Petitioner, @ )

VH.

ANTHONY G, SAMPATAKAKOS, HELEN
3. SUPRENANT, JOIIN SAMPATARKAKOS,
CLAIRE 8. PAICOPOLOS, MICHAEL G,
SAMPAS, JAMES G. SAMPAS, and PAUL
G. BLAKE, JR.

. Respondents,

ORDER ON SAMPAS-RESPONDENTS' MOTION FOR
SUMMARY JUDGMENT AND FINAL JUDGMENT .

THIS MATTER carve ou 1o be heard on March 16, 2004, upou. The Estate of Anthony G.
Sampatakakos, Helon S. Suprenant, John Sampatakakos, C!airc S. Paicopolos, Michael G,
Sumpas, James G, Sampas, collectively the “SAMPAS Respondents™, Motion,for Suramary
Judgment and the Counrt, after having w‘\'fiewad the file, the memoranda in support and opposition
W said Motion, heard the arguments of counsel, and being otherwise [ully advised in the
promises, it isg A

ORDERED AND ADJUDGED:

). A suggestion of the death of_Miohae,! G. Sampas has been filed and the Bstate of
Pvﬁuhac_l (. Sampas i hereby substituted as a respondont in this procéeding. This ordor and '
Final Judgment applies fully to bar the claims asserled against Michael G. Sampas or his ostate,

2, "The Court has determined that aoy claim against any assets orproperty which

were inherited or received by amy of the SAMPAS Respondents through the Estate of Stella

* SIPESOTST24 1

RE FOR TWA TN e TR R SRANERR RS
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LETICIA I MARQUES FA 4A7B44E1ISZ BO/RODE  IRrSSam P. s

Sampas Kerouae, Doceased, is barred by reason of the provisions of the Florida Statute,
§ 733.710 (1989),

3. Final Judgroent is heveby entored in favor of The Estate of Anthony G.
Sampatakakos, Helen S. Suprenant, John Sapatakakos, Claire S. Paicopolos, Michael G. Sarpas
and his Estate, Yames G. Sawpas, and against Respondent PAUT. BLAKE, IR., on any and all
such claims, including claims against them under Count 1Y of the Amended Cross-Claim which
has previously been stricken and disrnissed with prejudice by this Court. Accordingty, the
Sampys Respondents, including the Bstate of Michac! G. Satpas, are dismissed with projudice,

4. The Court reserves jurisdiction to award fees and costs, if found appmpri""am.

DONE AND ORDERED in Chambers, Pinclias County, Florida, this ____dayof

March, 2004,

GCEORGE W. GREER
Circnit Court Judge

cg:  Bill Wagner; Esquire
Leticin J. Margues, Bsquire
S,\_;lvi'a H. Walbolt; Bsdquire

STPHSN7I$124 2.
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