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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name Home Team Wines, LLC

Entity Limited Liability Company Citizenship California

Address 955 Broadway
Sonoma, CA 95476
UNITED STATES

Attorney
information

Kathleen E. Letourneau
Owen, Wickersham & Erickson, P.C.
455 Market Street, 19th Floor
San Francisco, CA 94105
UNITED STATES
kel@owe.com, mowen@owe.com, tmparalegal3@owe.com
Phone:415-882-3200

Registration Subject to Cancellation

Registration No 3911885 Registration date 01/25/2011

Registrant Patari, Wayne R
4233 Rosewood Road
Schnecksville, PA 18078
UNITED STATES

Goods/Services Subject to Cancellation

Class 044. First Use: 2010/10/15 First Use In Commerce: 2010/10/15
All goods and services in the class are cancelled, namely: Vineyard and winery services, namely, the
cultivation of grapes for others

Grounds for Cancellation

Other Nonuse in Interstate Commerce

Attachments Petition to Cancel - BLUEBIRD VINEYARD.pdf ( 14 pages )(1214789 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Kathleen Letourneau/

Name Kathleen E. Letourneau

http://estta.uspto.gov


Date 01/27/2012
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
In re Registration of: 

Registrant:  Wayne R. Patari 
Registration No.: 3,911,885 
Issued:   January 25, 2011 
Mark:   BLUEBIRD VINEYARD 
 
 
 
HOME TEAM WINES, LLC 
 
   Petitioner,   
  

v.  
 

WAYNE R. PATARI 

 
   Registrant.  
 

Cancellation No.  
 
 

 
 

 
PETITION FOR CANCELLATION 

Jqog"Vgco"Ykpgu."NNE"*jgtgkpchvgt"ÐRgvkvkqpgtÑ+"c"nkokvgf"nkcdknkv{"eqorcp{"fwn{"

organized and existing under the laws of California, with a business address of 955 

Broadway, Sonoma, California 95476, believes that it is and will continue to be damaged by 

Registration No. 3,911,885 and hereby petitions to cancel said registration in its entirety.  

Vq"vjg"dguv"qh"RgvkvkqpgtÓu"mpqyngfig."vjg"pcog"cpf"cfftgss of the current owner of 

the registration is: Wayne R. Patari, 4233 Rosewood Road, Schnecksville, Pennsylvania 

3:29:"*jgtgkpchvgt"ÐTgikuvtcpvÑ+0"Cu"itqwpfu"hqt"eqorngvg"ecpegnncvkqp."Rgvkvkqpgt"cnngigu"qp"

knowledge as to itself and otherwise upon information and belief, as follows: 
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1. Petitioner is engaged in the business of making and selling wine. 

2. Petitioner filed an intent to use application for the trademark BLUEBIRD for 

ÐykpgÑ"kp"Kpvgtpcvkqpcn"Encuu"55"qp"Octej";."4232"cpf"ycu"cuukipgf"crrnkecvkqp"Ugtkcl No. 

77/954,768. 

3. Petitioner filed its Amendment to Allege Use on December 20, 2010 setting 

forth a date of first use in commerce of August 17, 2010. 

4. Petitioner received office actions dated June 14, 2010 and July 27, 2011 

refusing registration of its BLUEBIRD mark based on Section 2(d) confusing similarity with 

TgikuvtcpvÓu"tgikuvtcvkqp"hqt"DNWGDKTF"XKPG[CTF"*Tgikuvtcvkqp"Pq0"5.;33.::7+0 

5. Registrant filed an intent to use application in his name to register the service 

octm"DNWGDKTF"XKPG[CTF"hqt"Ðxkpg{ctf"cnd winery services, namely, the cultivation of 

itcrgu"hqt"qvjgtuÑ"kp"Kpvgtpcvkqpcn"Encuu"66"qp"Cwiwuv"39."422;0" 

6. On November 8, 2010, Registrant filed a Statement of Use claiming a date of 

hktuv"wug"kp"eqoogteg"qh"Qevqdgt"37."42320""TgikuvtcpvÓu"Uvcvgogpv"of Use included the 

hqnnqykpi"ocvgtkcn"tgrtgugpvcvkqp<"ÐCrrnkecpv"0"0"0is using the mark in commerce on or in 

eqppgevkqp"ykvj"vjg"iqqfu1ugtxkegu"kfgpvkhkgf"cdqxgÑ"*gorjcuku"cffgf+0" 

7. TgikuvtcpvÓu"Uvcvgogpv"qh"Wug"ycu"ceeqorcpkgf"d{"urgekogpu"qh"wug"

consistipi"qh"3+"eqrkgu"qh"TgikuvtcpvÓu"crrnkecvkqp"vq"vjg"Qhhkeg"qh"vjg"Ugetgvct{"qh"vjg"

Eqooqpygcnvj"qh"Rgppu{nxcpkc"hqt"vjg"hkevkvkqwu"dwukpguu"pcog"ÐDnwgdktf"Xkpg{ctfÑ"cpf"4+"

a photograph which included a display of unlabeled wine bottles and a crate of grapes with a 

rtkpvqwv"vcemgf"vq"kv"vjcv"tgcf"ÐDNWGDKTF"XKPG[CTF"RGPPU[NXCPKC"YKPG"

ITCRGU0Ñ"Cvvcejgf"jgtgvq"cu"Gzjkdkv"C"ku"c"vtwg"cpf"eqttgev"eqr{"qh"TgikuvtcpvÓu"Uvcvgogpv"

of Use and specimens, as obtained through the United States Patent and Trademark Office 
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(USPTO) TSDR Portlet. 

8. Qp"Lcpwct{"47."4233."vjg"WURVQ"ceegrvgf"TgikuvtcpvÓu"Uvcvgogpv"qh"Wug"cpf"

issued trademark Registration No. 3,911,885.   

9. Petitioner contends that Registrant did not meet the required use standard for 

obtaining a trademark registration0"C"vtcfgoctm"tgikuvtcvkqp"tgswktgu"vjg"octm"dg"wugf"Ðkp"

eqoogtegÑ"rtkqt"vq"tgikuvtcvkqp"qt"kv"ku"xqkf"ad initio. See C{eqem"GpiÓi."Kpe0."x0"Ckthnkvg."

Inc., 560 F.3d 1350, 1357 (Fed. Cir. 2009). Section 45 of the Trademark Act, 15 U.S.C. 

¸3349."fghkpgu"ÐeqoogtegÑ"cu"Ðcnn"eqoogteg"yjkej"oc{"ncyhwnn{"dg"tgiwncvgf"d{"Eqpitguu0"

Ugevkqp"67"fghkpgu"Ðwug"kp"eqoogtegÑ"cu"Ðvjg"dqpc"hkfg"wug"qh"c"octm"kp"vjg"qtfkpct{"eqwtug"

qh"vtcfg."cpf"pqv"ocfg"ogtgn{"vq"tgugtxg"c"tkijv"kp"vjg"octm0Ñ"Hqt"ugtxkeg"octmu."vjg"Ðwug"kp"

eqoogtegÑ"tgswktgogpv"ku"ogv"yjgp"3+"c"octm"ku"Ðwugf"qt"fkurnc{gf"kp"vjg"ucng"qt"cfxgtvkukpi"

qh"ugtxkeguÑ"cpf"4+"cpf"*k+"vjg"ugtxkegu"ctg"Ðtgpfgtgf"kp"eqoogtegÑ"qt"*kk+"vjg"ugtxkegu"ctg"

Ðtgpfgtgf"kp"oqtg"vjcp"qpg"Uvcvg"qt"kp"vjg"Wpkvgf"Uvcvgu"cpf"c"hqtgkip eqwpvt{0Ñ"37"W0U0E0"

§1127. Interstate commerce (i.e., commerce which takes place across state and/or national 

boundaries) is a prerequisite to obtaining and maintaining federal trademark registration. 

Commercial trade that takes place entirely within one state (i.e., a purely intrastate use) is not 

igpgtcnn{"eqpukfgtgf"Ðwug"kp"eqoogtegÑ"hqt"hgfgtcn"tgikuvtcvkqp"rwtrqugu0 

10. Rgvkvkqpgt"dgnkgxgu"cpf"vjgtghqtg"cnngigu"vjcv"TgikuvtcpvÓu"octm"DNWGDKTF"

VINEYARD is not, and at the time of the application which resulted in Registration No. 

3,911,885 was not, in use in interstate commerce. Petitioner conducted a phone conversation 

with Registrant on January 10, 2011 where Registrant indicated that he has only done 

business with two local Pennsylvania wineries, one whicj"ku"ecnngf"ÐOqpvgttgÑ0"Rgvkvkqpgt"

additionally conducted an investigation into the use of the BLUEBIRD VINEYARD mark by 
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Tgikuvtcpv"cpf"TgikuvtcpvÓu"tgncvgf"dwukpguu"cevkxkv{"d{"ogcpu"qh"Kpvgtpgv"tgugctej0"Rgvkvkqpgt"

was unable to find any online business presence for Registrant. Based on such investigation 

cpf"kphqtocvkqp"cpf"dgnkgh."cpf"dcugf"qp"RgvkvkqpgtÓu"eqpxgtucvkqpu"ykvj"Tgikuvtcpv."

TgikuvtcpvÓu"wug"qh"vjg"DNWGDKTF"XKPG[CTF"octm"jcu"dggp"nkokvgf"vq"vjg"uvcvg"qh"

Pennsylvania. Registrant has not used the BLUEBIRD VINEYARD mark on or in connection 

ykvj"Ðxkpg{ctf"cpf"ykpgt{"ugtxkegu."pcogn{."vjg"ewnvkxcvkqp"qh"itcrgu"hqt"qvjgtuÑ"kp"kpvgtuvcvg"

commerce. Therefore, Registrant has no right to maintain its registration on the Principal 

Register. 

11. Furthermore, TgikuvtcpvÓu"Uvcvgogpv"qh"Wug"urgekogpu"fq"pqv"uwrrqtv"c"hkpfkpi"

that Registrant used BLUEBIRD VINEYARD as a service mark on or in connection with 

Ðxkpg{ctf"cpf"ykpgt{"ugtxkegu."pcogn{."vjg"ewnvkxcvkqp"qh"itcrgu"hqt"qvjgtuÑ"kp"Kpvgtpcvkqpcn"

Class 44. Firsv."TgikuvtcpvÓu"hkevkvkqwu"dwukpguu"pcog"crrnkecvkqp"ogtgn{"eqphktou"vjcv"

Tgikuvtcpv"qypu"c"dwukpguu"d{"vjg"hkevkvkqwu"dwukpguu"pcog"ÐDnwgdktf"Xkpg{ctf0Ñ"Jqygxgt."

the Trademark Act does not provide for registration of mere trade names. See In re Letica 

Corp., 226 USPQ 276, 277 (TTAB 1985). Second, the photo supplied by Registrant does not 

ujqy"vjg"DNWGDKTF"XKPG[CTF"octm"cu"wugf"kp"vjg"ucng"qt"cfxgtvkukpi"qh"vjg"Ðxkpg{ctf"

cpf"ykpgt{"ugtxkegu."pcogn{."vjg"ewnvkxcvkqp"qh"itcrgu"hqt"qvjgtuÑ"ugtxkegu"tgekvgf"kp"the 

application. A specimen must show an association between the mark and the services for 

which registration is sought. 15 U.S.C. §§1051, 1127; see also, In re Adair, 45 USPQ2d 1211 

(TTAB 1997) (tags affixed to decorated Christmas tree that bear the mark ÐVTGG"CTVU"EQ0"

cpf"fgukipÑ"cpf"vjg"crrnkecpvÓu"nqecvkqp."dwv"ocmg"pq"tghgtgpeg"vq"ugtxkegu."hckn"vq"ujqy"wug"

hqt"Ðfgukip"ugtxkegu"kp"vjg"pcvwtg"qh"fgukipkpi"jcpfetchvgf."rgtocpgpvn{"fgeqtcvgf"Ejtkuvocu"

cpf"fgukipgt"vtgguÑ+="In re Johnson Controls, Inc., 33 USPQ2d 1318 (TTAB 1994) (labels 
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affixed to packaging of valves do not show use of mark for custom manufacture of valves). In 

vjku"ecug."TgikuvtcpvÓu"rjqvq"fqgu"pqv"ujqy"cp"cuuqekcvkqp"ykvj"vjg"ewnvkxcvkqp"qh"itcrgu"hqt"

others. Rather, the specimen appears to show an association with wine (International Class 

33) or fresh wine grapes (International Class 31), neither of which are among the goods or 

ugtxkegu"nkuvgf"kp"TgikuvtcpvÓu"tgikuvtcvkqp0"Cu"uwej."TgikuvtcpvÓu"urgekogpu"qh"wug"fq"pqv"ugtxg"

to evidence TgikuvtcpvÓu"wug"kp"eqoogteg0" 

12. Based on the foregoing circumstances, Registrant failed to render the service 

described in its registration in interstate commerce at the time Registrant filed his Statement 

of Use, and as of the date of this Petition for Canegnncvkqp0"TgikuvtcpvÓu"tgikuvtcvkqp"ku"

therefore void ab initio because Registrant made no bona fide use of the service mark 

BLUEBIRD VINEYARD in interstate commerce for the services recited in the subject 

registration, in contravention of the Trademark Act. 

13. Petitioner is and will continue to be injured and damaged by the existence of 

Registration No. 3,911,885 because said Registration will prevent Petitioner from obtaining 

its own registration. Registration No. 3,911,885 permits Registrant to retain the presumption 

qh"cp"gzenwukxg"tkijv"vq"vjg"vtcfgoctm"DNWGDKTF"XKPG[CTF"hqt"Ðxkpg{ctf"cpf"ykpgt{"

ugtxkegu."pcogn{."vjg"ewnvkxcvkqp"qh"itcrgu"hqt"qvjgtuÑ"kp"Kpvgtpcvkqpcn"Encuu"66."cpf"vjgtgd{"

ecuvu"c"enqwf"wrqp"RgvkvkqpgtÓu"tkijv"vq"wug"vjg"octm"DNWGDKTF"kp"vhe United States, 

especially as the registration for BLUEBIRD VINEYARD has been cited as a basis for 

tglgevkpi"RgvkvkqpgtÓu"crrnkecvkqp"hqt"DNWGDKTF"hqt"ÐykpgÑ"kp"Kpvgtpcvkqpcn"Encuu"550 

14. Petitioner has a reasonable expectation that if it continues to manufacture, 

promote, offer for sale, sell, and otherwise distribute its BLUEBIRD wine, it will be subject to 

intimidation and possible legal action by Registrant.   
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