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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In re Registration No. 3,904,929
SHELTERED WINGS, INC. Cancellation No. 92054629

Petitioner/Plaintiff,
V.

WOHALI OUTDOORS, LLC

Respondent/Defendant.

N N N N N N N N N N N N N

RESPONDENT’S MOTION TO STRIKE PETITIONER’S
NOTICE OF RELIANCE AND ALLEGE D EXHIBITS AND BRIEF IN SUPPORT

Pursuant to TBMP 88 532 and 707.02, peslent/Defendant, Wohali Outdoors, LLC
(“Wohali”), moves to strike and objects to Sheltered Wings, Inc.’s (“Wings”) Notice of Reliance
(filed September 27, 2013) concerning Winghéged Trial Exhibits 17, 18 and 25-29; and
moves to strike these specific gléal Trial Exhibits filed by Wings.

1. Wings’ trial period ended September 2013. Wings’ Notice of Reliance was
not filed until Friday, September 27, 2013.

2. Wohali moves to strike Wings’ allegydrial Exhibits 17 and 18 on the grounds
they are not appropriate fortroduction by notice of reliax@ under TBMP 88 532, 707.02(b)(2)
or 37 CFR § 2.122. Procedurally, theclaration ofBrett L. Foster (Wings’ Exhibit 17) is not
admissible by notice of reliance. There isawhority permitting the introduction of a prior

declaration. Additionally, Wings failed to estisbl any relevance for ¢hDeclaration. A notice

Sheltered Wings, Inc. v. Wohali Outdoors, LLC, No. 11-cv-300, filed in the United States
District Court for the Western District of Wisconsin.



of reliance must include a deguion of the proffered materialnd must state the relevance of
those materials to the cas€éMBP §704.02; 37 CFR 82.122(e).
Wings’ Exhibit 18 (Order Granting Motion t@ismiss) should be stricken for the same
reasons. “Statements in pleadings cannot diesidered as evidenamn behalf of the party
making them; such statements must be estaaidy competent evidence during the time for
taking testimony.” TBMP 704.06(a)Procedurally, the introduct of an Order from a U.S.
District Court is not permitted under TBMP 884702 — 704.12. The type of materials that may
be introduced by a notice of reliancdimited. TMBP §704.02, 37 G¥ §2.122(e). Exhibit 18
may not be introduced by a notice of relianéoreover, Wings has faiteto identify a specific
reason for why Exhibit 18 may be relevant.
3. Wings’ alleged Trial Exhbits 25-29 are alleged cas of pages from various
Internet sites. A notice of reliance for internet materials must be accompanied by more than a
broad statement declaring the infotraa relevant to the proceedings.
“[FJor Internet documents it isot sufficient for the propounding
party to broadly state that thwaterials are being submitted to
support the ground at issu€or example, if the claim is likelihood
of confusion, the propounding pasiould associate the materials
with a relevant likelihood of confusion factor.”

TMBP §704.08(b).

Wings failed to specifically describe the relevance of the offered Internet materials. The
probative value of Internet materials is limitédternet materials may be used to demonstrate
what the documents show on their face, but mayaaised to demonstrate the truth of what has

been printed. TMBP 8704.08(b). Wings' attempaise Internet materials to purportedly show a

Nikon product has been discontinued is improp#fings’ alleged Trial Exhibits 25-29 should



be stricken. Moreover, Exhibit 25 does not eamtthe source (URL); and Exhibit 26 fails to
identify the complete source (URL). TBMF704.08(b) requires ¢hsource (URL):

“A document obtained from thdnternet must be publicly
available; that is, it must identifys date of publicabn or the date
it was accessed and printeahd its source (URL).”

TBMP 704.08(b).

For the reasons stated herein, Wohali moves the Board to strike Wings' Notice of
Reliance concerning Wings’ alleged Trial Extsbl7, 18, and 25-29. Wohali further moves to
strike Wings’ alleged Trial ¥hibits 17, 18 and 25-29. Wohali reserves its right to assert

additional objections.

Respectfully Submitted,

DOYLE HARRIS DAVIS & HAUGHEY

/sl S. Max Harris

Steven M. Harris, OBA #3913
S. Max Harris, OBA #22166
Doyle Harris Davis & Haughey
1350 South Boulder, Suite 700
Tulsa, OK 74119

(918) 592-1276

(918) 592-4389 (fax)
Attorneys for Wohali
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