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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD  

 
__________________________________________ 
       ) 
In re Registration No. 3,904,929   ) 
       ) 
SHELTERED WINGS, INC.    ) 
       )  Cancellation No. 92054629 
  Petitioner,    ) 
       )  
 v.      )  
       ) 
WOHALI OUTDOORS, LLC   ) 
       ) 
  Respondent.    ) 
__________________________________________) 
 
 

DECLARATION OF DANIEL C. HAMILTON  
 

I, Daniel C. Hamilton, declare as follows: 

1. I am the President and founder of petitioner, Sheltered Wings, Inc., and submit 

this declaration in support of petitioner’s opposition to Wohali Outdoors, LLC’s motion for 

summary judgment.  I oversee all the operations of Sheltered Wings, Inc., including the Eagle 

Optics division of the company, and have primary responsibility for managing the company’s 

branding and trademarks.  I have personal knowledge of the facts in this declaration and, if called 

upon, I could and would testify to these facts. 

History of the Eagle Optics Company 

2. In October 1986, I opened a Wild Birds Unlimited franchise store in Madison, 

Wisconsin, with my wife, where we provided products and services, including optics, such as 

binoculars, to consumers interested in birds and bird watching.  We decided to start a separate 

business selling optics and in 1987 founded the Eagle Optics company.   

3. At first, Eagle Optics was operated as a retail store and mail order business out of 
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our Wild Birds Unlimited franchise store.  Initially, we sold other parties’ optics, including 

binoculars, spotting scopes, and telescopes from manufacturers such as Nikon, Swarovski, 

Bushnell, and Zeiss.   

4. We first began advertising our Eagle Optics company sometime in 1988.   

5. In 1989, we formed the corporation, Sheltered Wings, Inc., as the legal entity for 

our Eagle Optics business and created the EAGLE OPTICS logo that we still use today. 

6. As we gained more experience and success, we expanded the Eagle Optics 

company, both in terms of size as well as product offerings and scope.  By 1994, we began co-

branding optics products, such as binoculars, with other optics companies.  For example, the 

PENTAX/EAGLE 8x24 DCF binocular was one of our early co-branded products. 

7. In 1996, we introduced our own EAGLE OPTICS branded optics products.  Our 

first EAGLE OPTICS branded binocular was our EAGLE OPTICS RANGER binocular.  Over 

the years, our EAGLE OPTICS line of optics products grew to include binoculars, spotting 

scopes, and telescopes.  

8. In 1996, we also purchased the domain name, www.eagleoptics.com, and created 

an informational website to provide information about and promote our Eagle Optics company 

and EAGLE OPTICS branded products. 

9. In 1997, we opened a facility in Middleton, Wisconsin to house our growing 

optics retail, mail order, catalog, and Internet business in a separate location from our Wild Birds 

Unlimited store. 

10.  In 1998, we entered the e-commerce retail market and began to sell products 

through our website at www.eagleoptics.com, in addition to sales through our Eagle Optics 

company retail store. 
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11. In the early 2000s, we also started Eagle Optics’ sister company, Vortex Optics, 

which manufactures and sells optics under the VORTEX brand.  

12. In March of 2007, we sold our Wild Birds Unlimited franchise store to focus on 

the Eagle Optics and Vortex Optics companies.  

13. Over the past 25 years, since its inception in the back of our Wild Birds Unlimited 

franchise store, the Eagle Optics company and the EAGLE OPTICS brand for optics has grown 

into a multi-million dollar company and well known optics brand.  We continue to invest in, and 

grow, our Eagle Optics company and our EAGLE OPTICS branded optics products.   

Eagle Optics’ Trademarks and the EAGLE OPTICS Brand 

14. Since the company was founded, Eagle Optics has continuously used the term 

EAGLE in its trademarks for its optics products. Sheltered Wings (d/b/a Eagle Optics) is the 

owner of the following United States trademark registrations for its trademarks including the 

term EAGLE: 

Mark/Reg. No. 
 

Application and 
Registration Dates 

Goods and Services 

GOLDEN EAGLE 
Reg. No. 3,787,739 

App:  Dec. 8, 2006 
 
Reg:  May 11, 2010 
 

Class 9: Binoculars 
 

EAGLE OPTICS 
Reg. No. 2,886,199 
 

App:  Oct. 5, 2000 
 
Reg:  Sep. 21, 2004 
 

Class 9:  Binoculars, spotting 
scopes, and telescopes, all for 
use in bird watching, and 
storage cases therefore 
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Mark/Reg. No. 
 

Application and 
Registration Dates 

Goods and Services 

 
Reg. No. 3,192,083 
 

App:  Aug. 24, 2005 
 
Reg:  Jan. 2, 2007 

Class 9:  Binoculars, spotting 
scopes, telescopes, and storage 
cases therefore, all for use in 
birdwatching 
 
Class 35:  Retail store, mail 
order and online retail store 
services featuring binoculars, 
spotting scopes, telescopes, and 
storage cases therefore, all for 
use in birdwatching 

 
15. Eagle Optics has been using the mark EAGLE OPTICS for retail services in the 

optics field since at least as early as 1987, and has been using the logo in trademark Registration 

Number 3,192,083 since 1989.   

16. Since 1989, Eagle Optics has published catalogs containing the products it sells.  

Generally speaking, our catalogs are published yearly.  We distribute our catalogs nationally, 

upon request.  Some examples of our catalogs are attached.  Exhibits 1-5 are catalogs from 

1992-1996, and Exhibits 6 through 11 are catalogs from 2006-2011.   

17. Eagle Optics has been selling EAGLE OPTICS branded binoculars and spotting 

scopes continuously since at least as early as 1996.  The catalogs referred to above and the 

product offerings on our website at www.eagleoptics.com, (see, e.g., Exhibit 12, showing the 

current line of EAGLE OPTICS binoculars), demonstrate representative uses of the EAGLE 

OPTICS marks on such products.  

18. The GOLDEN EAGLE binoculars were introduced in the line of EAGLE 

OPTICS branded binoculars in 2010, and have been sold continuously since then.   

The 2003 Consent Agreement Between Eagle Optics and Nikon 

19. One of our first trademark applications was an application Serial Number 
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78/029,311 to register the mark EAGLE OPTICS, which was filed on October 5, 2000. 

20. During the prosecution of our trademark application for the mark EAGLE 

OPTICS, which ultimately issued as Registration Number 2,886,199, registration of our mark 

was refused over Trademark Registration Number 2,084,361 for EAGLEVIEW for binoculars, 

owned by Nikon Corporation.    

21. Nikon’s application for registration of EAGLEVIEW was an intent-to-use 

application filed on November 28, 1994; its registration issued on July 29, 1997.   

22. On about November 1, 2002, Eagle Optics, through our prior trademark counsel, 

filed a Petition for Cancellation of Nikon’s ‘199 Registration for EAGLEVIEW on the basis that 

our use of EAGLE OPTICS was prior to Nikon’s use of EAGLEVIEW.  A true and correct copy 

of the Petition filed in Cancellation No. 92041239 is attached as Exhibit 13.   

23. In response to our Petition, Nikon’s counsel informed us that we had filed our 

Petition for Cancellation after the five-year statute of limitations for seeking cancellation of a 

similar mark, but agreed that it would consent to our registration of EAGLE OPTICS if we paid 

for Nikon’s reasonable costs and expenses in connection with the matter.    

24. At the time, this seemed like a reasonable resolution of the matter.  By the end of 

2002, Nikon’s EAGLEVIEW mark and our EAGLE OPTICS mark had been co-existing in the 

market place for at least six years.  Nikon’s first use of the term was on November 30, 1996, as 

identified in the USPTO records.  Eagle Optics had been an authorized dealer of Nikon products 

since about 1988, and by the end of 2002, had been an authorized dealer for almost 15 years.   

25. As far as I am aware, Nikon has always used its EAGLEVIEW mark as part of a 

model name for a binocular, namely the Nikon “EAGLEVIEW ZOOM.”  Attached as Exhibit 

14 is a true and correct copy of a webpage printed from Nikon’s website on August 22, 2012, 
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showing Nikon’s use of EAGLEVIEW ZOOM in connection with a binocular.   

26. Ultimately, we entered into a consent agreement with Nikon Corporation, which 

was signed in 2003.  Attached as Exhibit 15 is a true and correct copy of this agreement.   

27. Now, 10 years later, Eagle Optics is still an authorized dealer of Nikon products.  

And I am still not aware of any confusion occurring as a result of Nikon’s use of EAGLEVIEW 

ZOOM, and our use of EAGLE OPTICS. 

The Notoriety of Eagle Optics and the EAGLE OPTICS Brand 

28. The Eagle Optics company started small, but has grown immensely, and is now is 

a very significant, and well-known company and brand in the optics industry.   Eagle Optics 

serves a broad range of customers, but its target customers are outdoor enthusiasts, including, but 

not limited to, birdwatchers and hunters.   

29. Eagle Optics sells its EAGLE OPTICS branded optics products through: (1) the 

Eagle Optics retail store in Middleton, Wisconsin; (2) the EAGLE OPTICS website at 

www.eagleoptics.com; (3) the Wild Birds Unlimited franchise system; as well as (4) many other 

retailers, both Internet retailers and physical stores. 

30. By about the year 2000, EAGLE OPTICS products had become the primary in-

store optics brand for the Wild Birds Unlimited franchise system.  Currently, Wild Birds 

Unlimited has approximately 220 franchise stores that sell EAGLE OPTICS branded products. 

In many cases, the optics carried by Wild Birds Unlimited stores are exclusively EAGLE 

OPTICS products.      

31. Starting about ten years ago, Eagle Optics branded products have also been sold 

by additional independent retailers including:  B&H Photo, Optics Planet, Binoculars.com, Gold 

Crest Distribution, Aveoptica Mexico, Eagle Optics Canada, Birdwatching.com, 



7 

Optics4Birding.com, and Online Nature Mall.   

32. Because of Eagle Optics’ success, the company has been the subject of numerous 

articles in trade publications, both in feature articles and in favorable product reviews of products 

by industry leaders.   

33. Our EAGLE OPTICS company and brand was featured in an article in the 

February 2005 issue of Birding Business, (attached as Exhibit 16), as well as in a feature article 

published in the Wisconsin State Journal in October 2007, (attached as Exhibit 17).   

34. EAGLE OPTICS products are also regularly included among other well-known 

optics brands in third-party product reviews.  For example, in 2007 and again in 2012, Bird 

Watchers Digest, the most prominent publication in the field of bird watching, conducted a 

comprehensive review of midpriced binoculars from the major optics companies.  A copy of the 

2007 review is attached as Exhibit 18, and a copy of the 2012 review is attached as Exhibit 19.  

The EAGLE OPTICS RANGER binocular scored near the top of both review, among industry 

leaders such as Leica, Pentax, Leupold, and Eagle Optics’ sister company, Vortex Optics. An 

EAGLE OPTICS binocular was also “singled out” for an individual review both times.  

35. The Cornell Lab of Ornithology, a nonprofit organization and unit of Cornell 

University, has also published positive reviews of EAGLE OPTICS binoculars.  For example, 

EAGLE OPTICS products received favorable reviews in the Winter 2005 issue of their Living 

Bird publication (Exhibit 20), which is their most recent comprehensive binocular review, as 

well as a 1999 review from the Cornell Lab of Ornithology (Exhibit 21).  The EAGLE OPTICS 

Ranger also appeared in the January/February 2007 issue of WildBird (Exhibit 22).  
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36. We have also successfully enforced our EAGLE OPTICS trademarks against 

infringing third parties:  

€ In the fall of 2004, through counsel, we contacted Bass Pro who was selling a 
binocular called the EAGLE EYE under its house brand REDHEAD.  After our 
contact, Bass Pro stopped selling these binoculars. 

€ On April 25, 2005, through counsel, we sent a cease and desist letter to Coin 
Crafters and Engravers of Pagosa Springs, CO that registered the domain name 
www.eagleopticsusa.com to promote the sale of various goods and services. 
Exhibit 23 is a copy of this letter.  Coin Crafters and Engravers subsequently 
stopped using the domain name, and Eagle Optics now owns it. 

€ On December 5, 2006, through counsel, we sent a cease and desist letter to 
SafeTGard Sport Optics of Lakewood, CO (now Swift Optics), that introduced a 
line of binoculars under the EAGLE SERIES mark.  Exhibit 24 is a copy of the 
letter, and Exhibit 25 is a copy of the advertisement published in December2006 
(from a January/February 2007 issue of WildBird magazine) showing Swift’s use 
of EAGLE SERIES.  In response, Swift changed the product line to the “SWIFT 
EAGLET SERIES.” 

€ On September 5, 2008, through counsel, we sent a cease and desist letter to Mr. 
Istvan Kovary of Glendale, Arizona, formerly doing business as Eagle Eye Optics 
Company.  The letter, which is attached at Exhibit 26, objected to: (i) his use of 
the mark EAGLE EYE OPTICS COMPANY for binoculars and riflescopes; and 
(ii) his application to register EAGLE EYE OPTICS COMPANY for binoculars, 
riflescopes, and spotting scopes (U.S. serial number 77/248,564).  Shortly after 
receiving this letter, Mr. Kovary called our attorneys and agreed to abandon his 
pending application, which was also refused by the USPTO in view of our 
EAGLE OPTICS mark.  Mr. Kovary also agreed to dispose of all remaining 
inventory within 6 months.   

€ On May 26, 2009, through counsel, we sent a cease and desist letter to Mike and 
Kathy Webb of Alexandria, Indiana, who were using the term EAGLE VISION 
for binocular retailing services from a website at 
www.eaglevisionbinoculars.com.  Exhibit 27 is a copy of the letter.  Mike and 
Kathy Webb replied by email on June 17, 2009 that they would be shutting down 
their website by July 1, 2009. See Exhibit 28. The website is no longer there.   

€ In 2010, we learned that QualityRifleScopes.com appeared to be selling Mr. 
Kovary’s “IJK/EAGLE EYE OPTICS” riflescopes.  Through counsel, we sent a 
cease and desist letter to Quality Rifle Scopes, which letter is attached as Exhibit 
29.  Although no written response to this letter was received, it appears that the 
infringer has stopped using EAGLE EYE OPTICS in connection with its scopes. 
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