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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD  

__________________________________________ 
) 

Valeritas, Inc.,      ) 
) 

Petitioner,    ) 
) 

v.       ) Cancellation No. 92054171 
) 

VGo Communications, Inc.,    ) 
) 

Registrant.    ) 
__________________________________________) 

REGISTRANT’S CORRECTION OF INA DVERTENT FILING OF PROTECTED 
MATERIALS  

 On December 15, 2014, Registrant VGo Communications, Inc. submitted its opposition 

to Petitioner Valeritas, Inc.’s Motion for Summary Judgment.  In its submission, Registrant 

supplied a copy of Petitioner’s Second Supplemental Responses to Registrant’s Interrogatories in 

Exhibit I that had been marked “Confidential – For Attorneys’ Eyes Only”.  Registrant also 

included a quote from the third page of Petitioner’s responses in Registrant’s memorandum.  

Because the confidential designation did not appear on the third page, but was made only on the 

first page of the responses, Registrant inadvertently did not redact this material. 

 Upon being made aware of the situation, counsel for Registrant contacted the Trademark 

Trial and Appeal Board staff and had the inadvertent disclosure marked confidential, thereby 

rendering it unavailable via TTABVue.  In this filing, Registrant supplies a copy of its original 

December 15, 2014, filing with the appropriate redactions in its memorandum and Exhibit I. 
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     VGo Communications. Inc.. 

By its attorneys, 

     /John V. Hobgood/ 

____________________________________ 
Michael J. Bevilacqua 
Barbara A. Barakat 
John V. Hobgood 
Wilmer Cutler Pickering Hale and Dorr LLP 
60 State Street 
Boston, Massachusetts  02109 
(617) 526-6000 

January 6, 2015 
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Certificate Of Service 

I certify that a true copy of the foregoing Registrant’s Correction of Inadvertent Filing of 
Protected Materials and redacted copy of its December 15, 2014, filing is being served by first-
class mail, postage-prepaid, this 6th day of January, 2015, upon:  

Sheri S. Mason, Esq. 
Thomas F. Dunn, Esq.  

Morse, Barnes-Brown & Pendleton, P.C. 
CityPoint 

230 Third Avenue, 4th Floor 
Waltham, Massachusetts 02451 

 
 

Date of Deposit: 1/6/2015 Signature:      /John V. Hobgood/     . 
             John V. Hobgood 
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IN THE UNITED STATES PA TENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD  

__________________________________________ 
) 

Valeritas, Inc.,      ) 
) 

Petitioner,    ) 
) 

v.       ) Cancellation No. 92054171 
) 

VGo Communications, Inc.,    ) 
) 

Registrant.    ) 
__________________________________________) 

REGISTRANT’S OPPOSITION TO PETITIONER’S MOTION FOR SUMMARY 
JUDGMENT AND MEMORANDUM  IN SUPPORT THEREOF 

 Registrant VGo Communications, Inc. respectfully submits its opposition to Petitioner 

Valeritas, Inc.’s Motion for Summary Judgment, pursuant to Rule 2.116 of the Trademark Rules 

of Practice, 37 C.F.R. §2.127(e) of the Federal Rules of Procedure.    

I. PROCEDURAL HISTORY 

On March 2, 2010, Registrant filed an application to register its trademark VGO on the 

basis of an intention to use the mark in commerce with the following goods, “robotic video and 

audio communication hardware; computer software for use in connection with audio and video 

communication systems.”  A registration was issued from this application on December 21, 

2010.  Petitioner filed its Petition for Cancellation on June 28, 2011.   The parties exchanged 

Initial Disclosures in October 2011 and conducted discovery from November 2011 through 

November 2014.  During the discovery period, the parties attempted on numerous occasions to 

settle the matter but were unable to reach agreement.  Petitioner served its Motion for Summary 

Judgment on November 8, 2014.  
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Registrant now responds to Petitioner’s Motion for Summary Judgment. 

II. ARGUMENT 

A. The Standard for Summary Judgment 

Rule 56(a) of the Federal Rules of Civil Procedure, adopted as TBMP §528, allows for 

summary judgment when there are no genuine issues of material fact in dispute. Summary 

judgment is inappropriate if a dispute about a material fact is genuine, “that is, if the evidence is 

such that a reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 248 (1986).  Summary judgment will be granted “only where the 

moving party is entitled to judgment as a matter of law, where it is quite clear what the truth is, . 

. . [and where] no genuine issue remains for trial . . . [for] the purpose of the rule is not to cut 

litigants off from the right of trial . . . if they really have issues to try.” Poller v. Columbia 

Broadcasting Sys., Inc., 368 U.S. 464,467 (1962) (quoting Sartor v. Arkansas Natural Gas Corp., 

321 U.S. 620, 627 (1944)). 

To prevail on its Motion, Petitioner must prove that there are no disputed facts and that 

there is an “absence of evidence to support the non-moving party’s case.” TBMP §528.01. “The 

burden in a motion for summary judgment is on the moving party to establish prima facie that 

there is no genuine issue of material fact . . .” Shalom Children’s Wear Inc. v. ln-Wear A/S, 26 

USPQ2d 1516, 1518 (TTAB 1993), and “all inferences to be drawn from the undisputed facts 

must be viewed in the light most favorable to the nonmoving party. . .” Moreover, “[a]ll doubts 

as to whether or not particular factual issues are genuinely in dispute must be resolved against 

the moving party.” Flately v. Trump, 11 USPQ2d 1284, 1287 (TTAB 1989). 
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When all inferences are drawn in favor of Registrant VGo Communications, Inc., this 

Cancellation presents genuine issues of material fact which compel denial of Petitioner Valeritas, 

Inc.’s Motion for Summary Judgment. 

B. Statement of Disputed Factual Issue 

The following unresolved issue of material fact precludes Summary Judgment:  Whether 

there is a likelihood of confusion in view of the differences between the marks, the differences in 

the goods upon which the marks are used, the channels of trade in which the marks will be 

marketed and sold, the sophistication of the consumers, the lack of any actual confusion, and 

other factors distinguishing the marks.  

C. The Marks are not likely to be confused 

An examination of the factors set forth in In re E.I. DuPont DeNemours & Co., 476 F.2d 

1357 (CCPA 1973), reveals numerous unresolved issues of material fact, precluding Summary 

Judgment in Petitioner’s favor.  Indeed, a cursory review of the record indicates that the majority 

of the factors overall support Registrant’s contention that confusion is unlikely. 

1.  The Marks Differ in Appearance and Commercial Impression. 

Petitioner argues that the similarities in its mark and Registrant’s mark in standard 

characters make the marks virtually identical.  Petitioner suggests that this alone requires the 

Board to determine that the parties marks are confusingly similar.  See Petitioner’s Motion for 

Summary Judgment at pg. 7.  However, as set forth in more detail below, significant differences 

in other factors relevant to likelihood of confusion show unresolved genuine issues of material 

facts that render summary judgment inappropriate and, in fact, compel a determination that 

confusion is unlikely. 
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Petitioner compares the mark from Registrant’s specimen of use filed with its application 

(Registrant’s Design Mark) to Petitioner’s Mark Reg. No. 4,105,936 (Petitioner’s Design Mark), 

but Petitioner ignores material differences in appearance, connotation, and commercial 

impression between the marks1.  Petitioner’s Certificate of Registration, showing its Design 

Mark, and Registrant’s specimen of use, showing its Design Mark, are set forth below and are 

also provided in Exhibits A, and B, respectively. 

     

As shown above, Petitioner’s Design Mark includes the words “DISPOSABLE INSULIN 

DELIVERY” in dark green below the “GO” component of the mark.  Meanwhile, Registrant’s 

Design Mark has no other letter or word components aside from the letters “VGO” comprising 

the majority of the mark.  The marks differ significantly in color scheme; the letters “VGO” of 

Registrant’s Design Mark are a single color, while those of Petitioner’s Design Mark are two-

tone with the “V” in dark green and the “GO” in lime green.  The font and letter layout of the 

marks differ as well.  The letters “G” and “O” of Registrant’s Design Mark have a rounded 

square shape, the “G” overlaps with the “V”, and the letters “GO” fall roughly in the middle of 

the “V” from a vertical standpoint.  The letters “G” and “O” of Petitioner’s Design Mark have a 

                                                 
1 Petitioner cites Phillips Petroleum Company v. C.J. Webb, Inc., 170 U.S.P.Q. 35 (C.C.P.A. 1971) to support its 
comparison of its Design Mark to Registrant’s specimen of record.  Petitioner discusses only the portion of Phillips 
in which that court found a high degree of similarity between the opposer’s and applicant’s marks and states, “As a 
result the court found a likelihood of confusion and reversed the TTAB’s decision dismissing the opposition.”  See 
Petitioner’s Motion of Summary Judgment at pgs. 4-5.  However, the Phillips Court did not decide likelihood of 
confusion based on a similarity of the marks alone.  That court also found that Phillips’s mark was old and well 
known for petroleum products (dating back to Nov. 22, 1949) and that applicant’s and Phillips’s products were 
sufficiently similar.  These later two factors are absent in the present cancellation, as is a sufficient similarity of the 
marks. 
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circular shape, there is no overlap between the letters, and the letters “GO” are top justified with 

the letter “V”. 

Registrant’s Design Mark has a wheel symbol comprised of two arcs trailed by two 

pointed lines, which underline all three letters “VGO”.  Petitioner has no such underline, but 

instead points to a hyphen that crosses the word “GO” to find a similarity between the marks.  

Petitioner states that Registrant’s rolling wheel element and Petitioner’s hyphen element suggest 

movement from left to right.  However, in its Registration, Petitioner states, “The hyphen is a 

stylized design intended to represent a finger prick used to drawing [sic] blood for testing.”  See 

Exhibit A.  Moreover, when asked during her deposition what the hyphen element represented, 

Ms. Tara Charvat, Vice President Marketing and Marketing Operations for Petitioner, answered, 

“The needle button on the V-Go device.”  See Deposition of Tara L. Charvat, attached as Exhibit 

C at 78:1-4.  Thus, Petitioner has suggested three different impressions this element alone would 

make on the consumer.  Which of these three impressions is appropriate, how that impression 

contributes to the overall connotation and commercial impression of the entire mark, and how 

that impression contrasts with the overall impression of Registrant’s Design Mark is, by itself, 

but one unresolved issue of material fact.  See J. Thomas McCarthy, 4 McCarthy on Trademarks 

and Unfair Competition § 23:26 (“[T]he ‘psychological imagery evoked by the respective marks’ 

may overpower the respective similarities or difference in appearance and sound.”); see also 

Lever Bros. Co. v. Babson Bros. Co., 197 F.2d 531 (C.C.P.A. 1952).  That the other differences 

between the design marks set forth above must be weighed with any similarities shows that the 

dissimilarity of the marks in their entireties is a genuine issue of material fact that renders 

summary judgment inappropriate. 
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Because of all these differences, Petitioner’s Design Mark and Registrant’s Design Mark 

create substantially different overall appearances, connotations and commercial impressions.  It 

is clear that genuine issues of material facts exist which compel denial of Petitioner’s Motion for 

Summary Judgment. 

 2. The goods are distinct. 

 The Petitioner’s goods are listed as “medical apparatus, namely, infusion and injection 

devices for administering drugs” in class 10.  Petitioner’s Vice President of Marketing described 

the product as “A disposable insulin delivery device,” that “delivers insulin over a 24-hour 

period which you can take off and remove after that 24 hours and throw out.”  See Exhibit C at 

10:20-12:5.  Petitioner’s Chief Executive Officer explains that its core product is designed for 

Type 2 diabetics, and, in use, “You insert it with insulin and then the patient puts it on their 

body, on the abdomen, and they click a couple of buttons and they deliver insulin on a 

continuous 24-hour basis.  And then they click other buttons which will deliver insulin at 

mealtime.”  See Deposition of Kristen Peterson, CEO of Petitioner, attached as Exhibit D at 

13:13-19. 

 The Registrant’s goods are identified as “robotic video and audio communication 

hardware; computer software for use in connection with audio and video communication 

systems” in class 9.  See Certificate of Registration No. 3,895,432, attached as Exhibit E.  In the 

Rule 30(b)(6) Deposition of VGo Communications, Inc., attached as Exhibit F, Registrant 

describes its product as “a robotic telepresence system [that] is a robot with two-way audiovisual 

communications.”  See Exhibit F at 36:11-14.  Registrant explained the meaning of “robotic 

telepresence” as “a physical avatar … that has communication on a mobile platform that [one] 
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can control remotely … [One] can drive the robot and go and meet people and interact with 

people remotely.”  See id. at 36:15-37:2.  In other words, Registrant’s goods are like a video 

phone on wheels. 

 Registrant’s goods are not infusion and injection devices for administering drugs and are 

not medical apparatus and, thus, do not fall within the range of the goods identified in the 

Petitioner’s registration.  Registrant’s goods are clearly not disposable insulin delivery devices 

that continuously deliver insulin over a 24-hour period, and, indeed, do not deliver insulin or any 

other drug in any form or manner.  Moreover, Registrant’s goods do not treat or diagnose 

diabetes or any other type of medical condition.  Further still, Registrant’s products do not touch 

a patient, do not in and of themselves monitor or assess a patient for diagnosis or treatment, and 

do not administer any medication.  Registrant’s product is a telepresence robot that provides two-

way audiovisual communications that enables its user to communicate (including by video 

conference) with others remote from the user.  It is difficult to believe that anyone would think 

that a remote communication robot would deliver a continuous supply of insulin over a 24-hour 

period or that such a robot and an insulin delivery device would be provided by the same source. 

Illustrative images of Registrant’s and Petitioner’s goods in use follow below.  The 

source documents of these images are a Product Brochure describing Registrant’s products 

(produced at VGO000001-002), attached as Exhibit G, and a Patient Instruction Manual for 

Petitioner’s products (produced as VAL000672-698), attached as Exhibit H. 
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The picture on the left shows a user of Registrant’s telepresence robot participating in a 

meeting with colleagues.  The picture on the top right is a rendering of Petitioner’s disposable 

insulin delivery device.  The picture on the bottom right is a rendering of Petitioner’s product in 

use by a patient. 

Registrant’s telepresence robot is approximately 48 inches tall by 13 inches wide by 15 

inches deep and weighs between 18-22 pounds.  The telepresence robot has a motorized wheel 

base that enables the user to move the robot from place-to-place as well as obstacle and stair 

detection sensors to prevent collisions and damage while in motion.  The robot also includes a 

six inch LCD display, a camera, speakers, and a microphone array that enable its user to conduct 

audio-video communications.  See Exhibit G at VGO000002. 
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Petitioner’s disposable insulin delivery device is 2.4 inches long by 1.3 inches wide by 

0.5 inches thick and weighs between 0.7-1.8 ounces.  The insulin delivery device has an insulin 

capacity reservoir between 0.56 – 0.76 mL.  The device has an adhesive patch that holds the 

device to the patient’s skin, e.g., the patient’s abdomen, as shown above.  The device also 

includes a needle that subcutaneously delivers insulin to the patient through the action of a 

mechanically driven syringe.  See Exhibit H at VGO000683, 000690. 

Holding the evidence presented to date in the light most favorable to Registrant, there is a 

question of material fact as to whether Registrant’s goods would be related to Petitioner’s goods 

as they travel in commerce. 

3. There is no similarity between the Petitioner’s established, likely-to-continue 

trade channels and Registrant’s established, likely-to-continue trade channels. 

 Petitioner’s product is used by individuals that have diabetes.  See Exhibit D at 13:13-19.  

Petitioner states that its product “  

”  See Petitioner’s Second Supplemental Responses to 

Registrant’s Interrogatories, No. 16, attached as Exhibit I.  Thus, Petitioner’s product must be 

prescribed by a physician.  See Exhibit C at 14:10-15.  As a result, Petitioner sells its goods 

“through all prescription based product channels.”  See Petitioner’s Response to Registrant’s 

First Set of Interrogatories, No. 6, attached as Exhibit J.  Importantly, because the FDA requires 

a prescription for Petitioner’s product, the individual end user of the product must consult a 

health care professional before being able to obtain the product from a pharmacy of any kind. 

 Registrant’s product does not require a prescription – it is a telepresence robot – and does 

not require an FDA-clearance.  Thus, Registrant does not sell its products through pharmacies, 
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other prescription based product channels, or retail outlets.  Rather, Registrant sells its goods 

directly or through Value Added Resellers.  See Registrant’s Responses to Petitioner’s First Set 

of Interrogatories, No. 5, attached as Exhibit K.  Moreover, Registrant seeks to “[provide] its 

products to companies within the enterprise, education, and health care markets.”  See id. at No. 

4. 

 The Petitioner claims the parties’ products are closely related merely because Registrant 

sells its products into the health care market.  However, Registrant’s products are sold to the 

enterprise and education markets as well.  See Exhibit F at 42:12-15.  Petitioner makes no claim 

that it targets these later two markets.  Although Petitioner ignores this issue, Petitioner’s own 

exhibits to its Motion for Summary Judgment are replete with examples of Registrant’s 

marketing efforts and the use of its products in the enterprise and education markets.  See 

Petitioner’s Motion for Summary Judgment, Exhibit I (VGO001327: schools use Registrant’s 

products to enable home bound students to participate in class; VGO001329-1330: Registrant’s 

products sold to Cisco, Intel, Ericsson, Massachusetts Institute of Technology, and Baylor 

University; VGO001354: Automobile maker Audi uses Registrant’s products to enable technical 

assistance consultants to remotely diagnose vehicle problems.) 

 Registrant markets and sells its products to the enterprise market, which includes, e.g., 

large enterprise, manufacturing, and small business consumers.  Registrant’s products help its 

enterprise consumers overcome distance, manage remote teams, and maintain a virtual presence 

at many geographically distant locations at once.  For example, Registrant’s products also enable 

remote engineers and remote project team leaders to engage in processes and keep visually 

involved in engineering, product development, and manufacturing projects.  In another 

illustrative application, Registrant’s products were used by a telecommunications company to 
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virtually attend the 2012 Consumer Electronics Show (CES).  Registrant’s telepresence robot 

enabled the company’s representative to interact with others in the company’s booth at CES as 

well as move about the conference and interact with other vendors.  See Registrant Solution 

Examples, attached as Exhibit L. 

 Registrant also markets and sells its products to the educational market.  Registrant’s 

products enable students with disabilities and immune-deficiencies to attend classes virtually via 

the products’ audio-video communication link to the telepresence robot.  Students who are 

unable to physically attend school due to their illness or condition are able to move between 

classrooms independently and socialize with their friends via Registrant’s products.  See 

Registrant Solution Examples, attached as Exhibit M. 

Moreover, in the health care market, Registrant does not specifically target individuals 

for sale of its products, but rather targets “the chief information officer, the IT department, [or] 

the chief innovation officer of heath care institutions.”  See Exhibit F at 50:11-19; 60:14-19.  To 

the extent Registrant advertises to individual health care providers, e.g., individual physicians, it 

does so to identify possible needs to those in IT departments.  See Exhibit F at 92:2-94:7.  In 

other words, Registrant does not target the patient segment of the health care market, but rather 

the information technology segment of the health care market.  It is appropriate for the Board to 

consider whom within the health care market makes the buying decisions when determining 

whether a likelihood of confusion exists.  In Astra Pharm. Prods., Inc. v. Beckman Instruments., 

Inc. 718 F.2d 1201 (1st Cir.1983), the court found no likelihood of confusion between two uses 

of the identical mark “ASTRA”.  In Astra, the plaintiff, appellant sold mainly local anesthetics, 

cardiovascular medicines, and prefilled syringes.  Id. at 1205.  Meanwhile, the defendant, 
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appellee sold a computerized instrument that measured the quantities of various substances in a 

patient’s blood.  Id. at 1203-04. 

The Astra court recognized that the products in question were all marketed to, sold to, 

and used in hospitals.  See Astra, 718 F.2d at 1206-07.  However, the decision to purchase 

appellant’s products was made through the hospital pharmacy, while the appellee’s blood 

analyzer was marketed to the hospital chemistry lab.  Id. at 1206.  In recognizing this difference 

as important to finding no likelihood of confusion, the court stated, “The ‘hospital community’ is 

not a homogeneous whole, but is composed of separate departments with diverse purchasing 

requirements, which, in effect, constitute different markets for the parties’ respective products.”  

Id. at 1207. 

 Because of the differences in the nature of the products, the manner in which they will 

come to be used, the markets into which they are sold, and the market segments to which they 

are marketed, it is clear that genuine issues of material facts as to the similarity of the channels of 

trade for these products exist which compel denial of Petitioner’s Motion for Summary 

Judgment. 

4. The Conditions under which and Buyers to whom sales are made prevent 

confusion. 

 The goods of both the Petitioner and the Registrant are not impulse purchases.  In the 

case of the Petitioner, a consumer will have diabetes, the consumer must see a health care 

professional to have it diagnosed, the health care profession will offer a prescription for the 

treatment, and the consumer must then go to another party to purchase the goods for the 

treatment.  Indeed, an individual purchasing Petitioner’s product does so out of medical necessity 
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and not on a whim.  Thus, necessarily, health care professionals are involved in the purchasing 

decisions and dispensing of Petitioner’s goods.  These health care professionals are sophisticated, 

having necessarily been educated about the benefits, side effects, and dosages of drugs and drug 

delivery systems.  They are therefore likely to exercise more than the normal degree of care in 

determining whether to prescribe the Petitioner’s products.  See Astra, 718 F.2d at 1206-07 

(health care provider “must be extremely cautious about what medicines it administers to its 

patients, as well as their source.”).  It goes without saying that a telepresence robot cannot be 

used in place of an insulin delivery device for the treatment of diabetes.  As a result, a health care 

professional would not believe there is any connection between Petitioner’s and Registrant’s 

products.  Therefore, the required involvement of an educated health care professional assisting 

in the selection of Petitioner’s products and educating the consumer about use of the products 

ensures that there will be no likelihood of confusion. 

 Although for different reasons, consumers of Registrant’s products also carefully 

consider the purchase of Registrant’s products.  First, these consumers will most often be a 

company, school, health care institution, or other large entity rather than an individual.  Second, 

the purchasing decision will be made by the chief information officer, member of the 

information technology department, or member of the videoconferencing department of the 

company, institution, or school.  See Exhibit F at 42:12-15; 50:11-19; 60:14-19.  Third, the cost 

of Registrant’s products is $6,000-$7,000 for a single telepresence robot.  See id. at 38:15-23.  

Thus, the consumers of Registrant’s products will be sophisticated buyers purchasing relatively 

expensive products, which ensures that there will be no likelihood of confusion.  See Astra, 718 

F.2d at 1206 (“[T]here is always less likelihood of confusion where goods are expensive and 

purchased after careful consideration.”). 
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 Because of the differences in the conditions under which sales are made, the differences 

in the buyers to whom the sales are made, and the relatively high degree of care exercised in the 

buying process, it is clear that genuine issues of material facts exist which compel denial of 

Petitioner’s Motion for Summary Judgment. 

 5. The record lacks evidence of actual confusion. 

Petitioner first used its Design Mark in commerce on January 3, 2012.  Meanwhile, 

Registrant has continuously used its Design Mark in commerce since July 29, 2010.  Registrant 

is not aware of any instances of actual confusion between Registrant and/ Registrant’s Design 

Mark on the one hand and Petitioner and/or Petitioner’s Design Mark on the other hand.  See 

Exhibit K at No. 3.  Nor is Registrant aware of any instance in which any person has claimed to 

be deceived, mistaken, or confused regarding the source of Registrant’s goods or services offered 

under or in connection with Registrant’s Design Mark based on confusion with Petitioner and/or 

Petitioner’s Design Mark.  See id. at No. 8. 

In its Responses to Registrant’s Interrogatories, Petitioner has identified only one 

instance of what it claims to be actual confusion as to the identity of the parties herein or their 

respective products or services.2  However, the evidence in the record concerning this lone 

instance shows that the individual was not, in fact, confused as to the identity of the parties or 

their products.  Specifically, Petitioner states: 

Dr. Richard E. Pratley notified Petitioner that he received 
information from [Registrant] referring to the V-GO mark.  Dr. 
Pratley is Director of the Florida Hospital Diabetes Institute and 

                                                 
2 Registrant’s Interrogatory No. 8 of its First Set of Interrogatories states, “Describe each instance you know of 
wherein any person has been confused, mistaken or deceived as to the identity of the parties herein or their 
respective products or services.” 
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Senior Scientist and Professor at the Florida Hospital 
Sanford/Burnham Translational Research Institute.  Dr. Pratley 
informed Petitioner, “Hey – somebody stole your name…..”  

See Exhibit J at No. 8.; Electronic mail from Dr. Richard Pratley, VAL000720-722, attached as 

Exhibit N. 

Holding the evidence of record in the light most favorable to Registrant, there is a 

question of material fact as to whether Petitioner’s example shows an instance of actual 

confusion.  Specifically, there is a question as to whether Dr. Pratley was confused as to the 

source of information he received from Registrant or whether Dr. Pratley’s reference to 

“somebody” shows that he knew a party other that Petitioner was using a V-GO mark. 

6. Petitioner has failed to present evidence for other factors relevant to the lack of a 

likelihood of confusion. 

Petitioner has provided no evidence related to (i) the fame of the prior mark, (ii) the 

number and nature of similar marks in use on similar goods, (iii) the variety of goods on which a 

mark is or is not used, (iv) and the extent of potential confusion, i.e., whether de minimis or 

substantial.  Genuine issues of material facts relevant to these omitted factors exist which compel 

denial of Petitioner’s Motion for Summary Judgment. 

 Upon an examination of the various factors which would establish a likelihood of 

confusion, it is clear Petitioner has submitted no evidence to support his case for a majority of 

the factors.  For those few factors for which Petitioner has submitted evidence or argument, 

genuine issues of material facts exist which compel denial of Petitioner’s Motion for Summary 

Judgment.  See Sports Authority, Inc. v. Prime Hospitality Corp., 89 F.3d 955, 39 U.S.P.Q.2d 

1511 (2d Cir. 1996) (where five of the eight Polaroid factors weighed in favor of plaintiff and 
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three in favor of defendant, the court held that it was error for the district court to dismiss the 

case on summary judgment.) 

IV. CONCLUSION 

VGo Communications, Inc.’s Opposition to Valeritas, Inc.’s Motion for Summary 

Judgment has raised several contested issues of material fact. The unresolved facts relating to 

likelihood of confusion confirms that Petitioner’s Motion for Summary Judgment should be 

denied.  

     VGo Communications. Inc.. 

By its attorneys, 

     /John V. Hobgood/ 

____________________________________ 
Michael J. Bevilacqua 
Barbara A. Barakat 
John V. Hobgood 
Wilmer Cutler Pickering Hale and Dorr LLP 
60 State Street 
Boston, Massachusetts  02109 
(617) 526-6000 

December 15, 2010 
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Page 4
·1· · · · · · · · · · · STIPULATIONS
·2· · · · · ·It is stipulated and agreed by and between
·3· counsel for the parties that the witness will read and
·4· sign the deposition, but that the sealing, filing, and
·5· certification thereof are waived.
·6· · · · · ·It is further stipulated that all objections,
·7· except as to form of the question, and motions to
·8· strike are reserved until the time of trial.
·9· · · · · ·TARA L. CHARVAT, having been satisfactorily
10· identified, and duly sworn by the notary public,
11· testified as follows:
12· EXAMINATION BY MR. HOBGOOD:
13· · · Q.· ·Would you state your full name for the
14· record, please?
15· · · A.· ·Tara Charvat.
16· · · Q.· ·What's your address, Ms. Charvat?
17· · · A.· ·Office or home?
18· · · Q.· ·Home, please.
19· · · A.· ·200 Sherman Avenue South, Berkeley Heights,
20· New Jersey, 07922.
21· · · Q.· ·Do you know what this proceeding is today?
22· · · A.· ·Yes.
23· · · Q.· ·Is Valeritas your current employer?
24· · · A.· ·Yes.
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Page 5
·1· · · Q.· ·Have you ever had your deposition taken
·2· before?
·3· · · A.· ·No.
·4· · · Q.· ·The stenographer, Ms. Falcon, will prepare a
·5· transcript of my questions and your answers, so please
·6· answer verbally instead of nodding your head or
·7· shaking your head.· Do you understand?
·8· · · A.· ·Yes.
·9· · · Q.· ·If you could please do your best to wait
10· until I finish my question, and I'll try my best to
11· wait until you finish your answers; otherwise it's
12· difficult for Ms. Falcon to take what we are saying
13· when we are trying to speak over one another.· Okay?
14· · · A.· ·Okay.
15· · · Q.· ·Today your lawyers may object from time to
16· time, but you still have to answer the question unless
17· they instruct you not to.· Do you understand?
18· · · A.· ·Yes.
19· · · Q.· ·Thanks.· I'll try to arrange breaks
20· throughout the deposition.· If you need to take a
21· break, just let me know and we'll be happy to stop,
22· okay?
23· · · A.· ·Okay.
24· · · Q.· ·And you're aware that you are under oath?

Page 6
·1· · · A.· ·Yes.
·2· · · Q.· ·Have you taken any medications or any
·3· substances that might affect your ability to
·4· understand and respond to my questions today?
·5· · · A.· ·No.
·6· · · Q.· ·Is there any reason you can think of why you
·7· wouldn't be able to answer my questions fully and
·8· honestly today?
·9· · · A.· ·No.
10· · · Q.· ·So what's your education?
11· · · A.· ·I have a BA and an MBA.
12· · · Q.· ·When did you get your BA?
13· · · A.· ·1994.
14· · · Q.· ·And your MBA?
15· · · A.· ·1997.
16· · · Q.· ·Did your study include anything about
17· telecommunications or robotics?
18· · · A.· ·No.
19· · · Q.· ·How long have you been with Valeritas?
20· · · A.· ·Six and a half years.
21· · · Q.· ·Did that have you start in 2006?
22· · · A.· ·Yes.
23· · · Q.· ·Do you remember the month?
24· · · A.· ·December.

Page 7
·1· · · Q.· ·Okay.· What's your current title?
·2· · · A.· ·Vice-president marketing and marketing
·3· operations.
·4· · · Q.· ·How long have you held that position?
·5· · · A.· ·Since I joined Valeritas.
·6· · · Q.· ·What are your responsibilities?
·7· · · A.· ·All activities surrounding marketing of the
·8· brand.
·9· · · Q.· ·Do you hold any other positions with any
10· other companies or organizations?
11· · · A.· ·I sit on two boards.
12· · · Q.· ·What are those boards?
13· · · A.· ·The American Diabetes Association, North
14· Jersey, and the Diabetes Foundation of North Jersey.
15· · · Q.· ·What's the mission of the Diabetes Foundation
16· of New Jersey?
17· · · A.· ·To support people who need immediate medical
18· attention for their diabetes.
19· · · Q.· ·How about the mission for the North Jersey
20· board for the American Diabetes Association?
21· · · A.· ·To find a cure for diabetes.
22· · · Q.· ·Before you joined Valeritas, who were your
23· past employers?
24· · · A.· ·I worked for Publicis Healthcare Group,

Page 8
·1· Abbott Laboratories, and I was a consultant, private
·2· consultant.
·3· · · Q.· ·Publicis, is that P-U-B-L-I-C-I-S?
·4· · · A.· ·Yes.
·5· · · Q.· ·How long were you at Publicis?
·6· · · A.· ·I was in Publicis for three and a half years.
·7· · · Q.· ·Okay.· What positions did you hold there?
·8· · · A.· ·I worked in, at the advertising arm as an
·9· account supervisor, I worked two medical education
10· groups as a vice-president, group account director,
11· and then I was back on the advertising side as
12· vice-president, account director.
13· · · Q.· ·Okay.· So when you were in the advertising
14· arm, what were your responsibilities?
15· · · A.· ·Overall brand management for different
16· companies.
17· · · Q.· ·And how about your responsibilities as the --
18· you said it was an account supervisor?
19· · · A.· ·Same.
20· · · Q.· ·Okay.· And then the last position that you
21· held there?
22· · · A.· ·Vice-president?
23· · · Q.· ·Yes.
24· · · A.· ·Same.
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Page 9
·1· · · Q.· ·What products did they sell or what was the
·2· nature of the services they provided during your
·3· employment?
·4· · · A.· ·I worked on different healthcare brands.
·5· · · Q.· ·Can you give me an idea of what tasks or
·6· activities that included?
·7· · · A.· ·It was all marketing, brand development, and
·8· marketing associated with brands?
·9· · · Q.· ·When you were with Abbott -- can you tell me
10· how long were you at Abbott?
11· · · A.· ·Right around seven years.
12· · · Q.· ·What positions did you hold there?
13· · · A.· ·A variety of roles.· I started off as a
14· medical writer, I moved into medical communication
15· manager, and I was in marketing, business development
16· manager.
17· · · Q.· ·What was the nature of your responsibilities
18· as the marketing business manager?
19· · · A.· ·Managing the marketing of cross brand assets.
20· · · Q.· ·Would that include developing product names,
21· logos?
22· · · A.· ·Yes.
23· · · Q.· ·What was the nature of the products or
24· services that Abbott sold while you were there?

Page 10
·1· · · A.· ·That I was involved with?
·2· · · Q.· ·Yes.
·3· · · A.· ·GI products, nephrology products, heart
·4· failure, intensive care sedation, obesity, cardiology.
·5· · · Q.· ·In those fields, were the products
·6· pharmaceutical products or were they medical devices?
·7· Can you give me a little more?
·8· · · A.· ·Sure.· Pharmaceutical products.
·9· · · Q.· ·Did any of your past employers perform any
10· services for Valeritas while you were with them?
11· · · A.· ·I'm sorry, I don't understand your question.
12· · · Q.· ·For example, when you were with Publicis, did
13· Publicis do any work for Valeritas when you were with
14· Publicis?
15· · · A.· ·No.
16· · · Q.· ·You mentioned you did some private
17· consulting.· Had you consulted for Valeritas before
18· you became employed by them?
19· · · A.· ·No.
20· · · Q.· ·What are Valeritas' products?
21· · · A.· ·Our core product is the V-Go.
22· · · Q.· ·Could you tell me just briefly what is the
23· V-Go product?
24· · · A.· ·A disposable insulin delivery device.

Page 11
·1· · · Q.· ·When did you start using the V-Go mark on

·2· those products that were shipped to customers?

·3· · · A.· ·Can you restate your question?

·4· · · Q.· ·Certainly.· So you mentioned that your core

·5· product is the V-Go disposable insulin delivery

·6· device, correct?

·7· · · A.· ·Correct.

·8· · · Q.· ·You've identified it as the V-Go, and I'm

·9· wondering, are there any other products or services

10· that Valeritas offers that use the V-Go name?

11· · · A.· ·No.

12· · · Q.· ·When did you start using the V-Go mark on the

13· V-Go insulin devices that were shipped to customers?

14· · · A.· ·It sounds like you're asking me two

15· questions.

16· · · Q.· ·Is the V-Go disposable insulin delivery

17· device marked with the V-Go name?

18· · · A.· ·Yes.

19· · · Q.· ·When did those products start shipping to

20· customers with the name associated, with the V-Go name

21· associated with that device?

22· · · A.· ·When it was in market use?

23· · · Q.· ·When it was shipped to customers, yes.

24· · · A.· ·So we started using that in January of 2012.

Page 12
·1· · · Q.· ·Okay.· So could you describe briefly what is
·2· a disposable insulin delivery device?
·3· · · A.· ·It's a device that delivers insulin over a
·4· 24-hour period which you can take off and remove after
·5· that 24 hours and throw out.
·6· · · Q.· ·Could you describe some features of the V-Go
·7· product that set it apart from its competitors?
·8· · · A.· ·There are no competitors in that particular
·9· insulin delivery space.
10· · · Q.· ·Does Valeritas have any competitors who have
11· products that deliver insulin over a period of time
12· rather than in a single injection?
13· · · A.· ·The V-Go.
14· · · Q.· ·Are there any competing products that deliver
15· insulin over a period of time in any way?
16· · · A.· ·Yes.
17· · · Q.· ·And what is the nature of those competitive
18· products?
19· · · A.· ·Competitive products, products that deliver
20· insulin over a period of time, pens, syringes, pumps.
21· · · Q.· ·So is it correct that a syringe delivers a
22· single dose of insulin at one point in time?
23· · · A.· ·Correct.
24· · · Q.· ·And is the same true of a pen?
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Page 13
·1· · · A.· ·Correct.
·2· · · Q.· ·And is it true that a pump gives a small dose
·3· over a longer period of time?
·4· · · A.· ·Correct.
·5· · · Q.· ·So what are some of the features of the V-Go
·6· product that set it apart from insulin pumps?
·7· · · A.· ·The nature of the way the insulin is
·8· delivered.
·9· · · Q.· ·So how is the V-Go product presently used?
10· · · A.· ·Can you clarify your question?
11· · · Q.· ·How would a patient use the V-Go product to
12· deliver insulin?
13· · · A.· ·Are you asking me the application?
14· · · Q.· ·Please.
15· · · A.· ·They would apply it to their body via an
16· adhesive, press a button which would start the flow of
17· insulin at a preset basal rate, and at meal times
18· would press two different buttons to deliver meal time
19· insulin.· At the end of 24 hours the button would
20· retract the needle, the person would remove it from
21· their skin, and repeat for the next day.
22· · · Q.· ·So while the patient is using the V-Go
23· device, the device itself is kept stationary relative
24· to the patient?

Page 14
·1· · · A.· ·It's on the person.
·2· · · Q.· ·Who is the main purchaser of the V-Go
·3· product?
·4· · · A.· ·From what aspect?
·5· · · Q.· ·Who would buy the disposable insulin delivery
·6· device?
·7· · · A.· ·Wholesalers.
·8· · · Q.· ·Who is the end user of the product?
·9· · · A.· ·Patients.
10· · · Q.· ·Do patients need a prescription to get the
11· product?
12· · · A.· ·Yes.
13· · · Q.· ·And where do they get such a prescription?
14· · · A.· ·From their physician or their prescribing
15· healthcare professional.
16· · · Q.· ·Do you believe that doctors who prescribe or
17· recommend your product are educated?
18· · · A.· ·Yes.
19· · · Q.· ·Does Valeritas sell telecommunication
20· equipment?
21· · · A.· ·No.
22· · · Q.· ·Does Valeritas sell any robotic equipment?
23· · · A.· ·No.
24· · · Q.· ·Did any of your prior employers sell

Page 15
·1· telecommunications equipment?
·2· · · A.· ·No.
·3· · · Q.· ·Did any of your prior employers sell robotic
·4· equipment?
·5· · · A.· ·I'm not sure.
·6· · · Q.· ·Are you familiar with the VGo Communications
·7· Telepresence Robot?
·8· · · A.· ·Yes.
·9· · · Q.· ·Describe your familiarity, please.
10· · · A.· ·I understand that it operates similar to a
11· FaceTime or Skype type of equipment with more
12· electronics and functionalities around it.
13· · · Q.· ·Have you seen one in person?
14· · · A.· ·No.
15· · · Q.· ·Have you reviewed any documents that describe
16· the operation of the robot?
17· · · A.· ·Yes.
18· · · Q.· ·And what were those documents?
19· · · A.· ·I've seen the website.· I was also provided
20· with a journal article from Med, from I believe
21· Medical Technology.
22· · · Q.· ·Do you believe that the doctors who
23· prescribed your product could tell the difference
24· between an insulin delivery device and a Telepresence

Page 16
·1· Robot?
·2· · · · · ·MR. CONNOLLY:· Objection.
·3· · · Q.· ·You may answer.
·4· · · A.· ·Yes.
·5· · · Q.· ·Where can patients buy your V-Go product?
·6· · · A.· ·It depends.
·7· · · Q.· ·What does it depend on?
·8· · · A.· ·Their managed care process.
·9· · · Q.· ·Could you identify the types of stores or
10· companies that patients could buy your V-Go product
11· from?
12· · · A.· ·Retail pharmacies or DME houses.
13· · · Q.· ·Could you tell us what a DME house is,
14· please?
15· · · A.· ·Durable medical equipment house.
16· · · Q.· ·Can you buy VGo Telepresence Robots in a
17· pharmacy?
18· · · A.· ·I don't know.
19· · · Q.· ·Have you ever seen a VGo Telepresence Robot
20· in any pharmacy?
21· · · · · ·MR. CONNOLLY:· Objection.
22· · · Q.· ·You may answer.
23· · · A.· ·What was your question?
24· · · Q.· ·Have you ever seen a V-Go Telepresence Robot
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Page 17
·1· in a pharmacy?
·2· · · A.· ·I have not.
·3· · · Q.· ·Can you buy a V-Go Telepresence Robot in a
·4· DME house?
·5· · · A.· ·I don't know.
·6· · · Q.· ·Have you ever seen a Telepresence Robot for
·7· sale in a DME house?
·8· · · A.· ·I've never been to a DME house.
·9· · · Q.· ·Does the McKesson Corporation distribute your
10· V-Go product?
11· · · A.· ·Yes.
12· · · Q.· ·Can you by a VGo Telepresence Robot from
13· McKesson?
14· · · A.· ·I don't know.
15· · · Q.· ·Does AmerisourceBergen Corporation distribute
16· your product?
17· · · A.· ·Yes.
18· · · Q.· ·Can you buy a Telepresence Robot from
19· AmerisourceBergen?
20· · · A.· ·I don't know.
21· · · Q.· ·Does ANDA, Incorporated, distribute your
22· product?
23· · · A.· ·I'm sorry?
24· · · Q.· ·Does ANDA, Incorporated, distribute your

Page 18
·1· product?
·2· · · A.· ·I don't know
·3· · · Q.· ·Does Better Living Now, Incorporated,
·4· distribute your product?
·5· · · A.· ·Yes.
·6· · · Q.· ·Can you buy a Telepresence Robot from Better
·7· Living Now?
·8· · · A.· ·I don't know.
·9· · · Q.· ·Does Burlington Drug Company distribute your
10· product?
11· · · A.· ·I don't know.
12· · · Q.· ·Does Byram Healthcare distribute your
13· product?
14· · · A.· ·Yes.
15· · · Q.· ·Can you buy a Telepresence Robot from Byram
16· Healthcare?
17· · · A.· ·I don't know.
18· · · Q.· ·Does Cardinal Health distribute your product?
19· · · A.· ·Yes.
20· · · Q.· ·Can you buy a Telepresence Robot from
21· Cardinal Health?
22· · · A.· ·I don't know.
23· · · Q.· ·Does Delight Medicals distribute your
24· product?

Page 19
·1· · · A.· ·I don't know.
·2· · · Q.· ·Does Diabetes Management & Supplies
·3· distribute your product?
·4· · · A.· ·I don't know.
·5· · · Q.· ·Does Edgepark Medical Supplies distribute
·6· your product?
·7· · · A.· ·Yes.
·8· · · Q.· ·Can you buy a Telepresence Robot from
·9· Edgepark Medical Supplies?
10· · · A.· ·I don't know.
11· · · Q.· ·Does Frank W. Kerr distribute your product?
12· · · A.· ·I don't know.
13· · · Q.· ·Does HD Smith Wholesale Drug Company
14· distribute your product?
15· · · A.· ·Yes.
16· · · Q.· ·Can you buy a Telepresence Robot from HD
17· Smith Wholesale?
18· · · A.· ·I don't know.
19· · · Q.· ·Does Independence Medical distribute your
20· product?
21· · · A.· ·Yes.
22· · · Q.· ·Can you buy a Telepresence Robot from
23· Independence Medical?
24· · · A.· ·I don't know.

Page 20
·1· · · Q.· ·Does Liberty Medical Supply distribute your
·2· product?
·3· · · A.· ·Yes.
·4· · · Q.· ·Can you buy a Telepresence Robot from Liberty
·5· Medical?
·6· · · A.· ·I don't know.
·7· · · Q.· ·Does Miami-Luken, Incorporated, distribute
·8· your product?
·9· · · A.· ·I don't know.
10· · · Q.· ·Does Mini Pharmacy Enterprise distribute your
11· product?
12· · · A.· ·I don't know.
13· · · Q.· ·Does Morris & Dickson Company distribute your
14· product?
15· · · A.· ·I don't know.
16· · · Q.· ·Does North Carolina Mutual Wholesale Drug
17· distribute your product?
18· · · A.· ·Yes.
19· · · Q.· ·Can you buy a Telepresence Robot from North
20· Carolina Mutual?
21· · · A.· ·I don't know.
22· · · Q.· ·Does Prescription Supply, Incorporated,
23· distribute your product?
24· · · A.· ·Say that again.
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Page 21
·1· · · Q.· ·Does Prescription Supply, Incorporated,
·2· distribute your product?
·3· · · A.· ·Yes.
·4· · · Q.· ·Can you buy a Telepresence Robot from
·5· Prescription Supply, Incorporated?
·6· · · A.· ·I don't know.
·7· · · Q.· ·Does Rochester Drug Company distribute your
·8· product?
·9· · · A.· ·Yes.
10· · · Q.· ·Can you buy a Telepresence Robot from
11· Rochester?
12· · · A.· ·I don't know.
13· · · Q.· ·Does Smith Drug Company distribute your
14· product?
15· · · A.· ·Yes.
16· · · Q.· ·Can you buy a Telepresence Robot from Smith
17· Drug?
18· · · A.· ·I don't know.
19· · · Q.· ·Does Value Drug Company distribute your
20· product?
21· · · A.· ·I don't know.
22· · · Q.· ·Of the distributors that you just identified
23· as distributing your product, do you have a written
24· agreement with each of the distributors?

Page 22
·1· · · A.· ·I don't know.
·2· · · Q.· ·Do you have a written agreement with
·3· AmerisourceBergen Corporation?
·4· · · A.· ·Yes.
·5· · · Q.· ·What does that agreement cover?
·6· · · A.· ·I don't know the details.
·7· · · Q.· ·Could you tell me the nature of what it
·8· covers in general terms?
·9· · · A.· ·No.
10· · · Q.· ·Have you trained your distributors on what
11· your product is?
12· · · A.· ·At a high level.
13· · · Q.· ·What does that training consist of?
14· · · A.· ·Brand awareness.
15· · · Q.· ·Does training consist of how to use the
16· product?
17· · · A.· ·Not use, per se.
18· · · Q.· ·What do you mean, per se?
19· · · A.· ·Brand awareness and how to order, not how to
20· fill, apply, and use the product.
21· · · Q.· ·Of the distributors that you identified as
22· carrying your product, do you know if any of those
23· distributors also -- strike that.
24· · · · · ·Can you think of anywhere where one of the

Page 23
·1· patients who would buy your product could also buy a
·2· Telepresence Robot?
·3· · · A.· ·I don't know where a Telepresence Robot can
·4· be purchased.
·5· · · Q.· ·How much does your product cost?
·6· · · A.· ·From what perspective?
·7· · · Q.· ·How much would a patient pay for one V-Go
·8· disposable device?
·9· · · A.· ·We don't cut it by that.
10· · · Q.· ·How do you sell the products to patients?
11· · · A.· ·We don't sell directly to patients.
12· · · Q.· ·In what quantities do patients buy the V-Go
13· devices?
14· · · A.· ·Thirty-day supplies.
15· · · Q.· ·How much would a patient pay for a 30-day
16· supply?
17· · · A.· ·Depends on the managed care coverage.
18· · · Q.· ·Could you give me the highest that you would
19· expect a patient might pay for 30 days?
20· · · A.· ·I couldn't.
21· · · Q.· ·How much does a distributor pay you for a
22· 30-day supply of the V-Go product?
23· · · A.· ·Wholesaler acquisition cost is $216 and I
24· believe 40 cents per 30-day supply.

Page 24
·1· · · Q.· ·Does the patient typically pay for the

·2· product when they acquire it?

·3· · · A.· ·Depends on their coverage.

·4· · · Q.· ·For those that have no insurance coverage,

·5· would they pay the whole cost?

·6· · · A.· ·With no commercial insurance coverage are you

·7· asking?

·8· · · Q.· ·Correct.

·9· · · A.· ·It depends on the charge that the retail

10· provides them.

11· · · Q.· ·For patients that have some form of

12· healthcare , in your experience is part of the cost of

13· your product covered by that insurance?

14· · · A.· ·Depending on the insurance.

15· · · Q.· ·Do you know of any cases where health

16· insurance could reimburse the patient?

17· · · A.· ·Yes.

18· · · Q.· ·Do you know how much a VGo Telepresence Robot

19· costs?

20· · · A.· ·No.

21· · · Q.· ·Would it surprise you that it's about 6 to

22· $7,000?

23· · · A.· ·No.

24· · · Q.· ·You said earlier that your product is
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Page 25
·1· disposable after it's been used for the 24-hour
·2· period, correct?
·3· · · A.· ·Correct.
·4· · · Q.· ·Do you think that a VGo Telepresence Robot is
·5· disposable?
·6· · · A.· ·I don't know.
·7· · · Q.· ·Do you know of any $6,000 devices that are
·8· considered disposable?
·9· · · A.· ·Depends on how you define disposable.
10· · · Q.· ·Do you know of any $6,000 devices that are
11· disposable after being used for 24 hours?
12· · · A.· ·Not that I'm aware of.
13· · · Q.· ·How many devices would a typical patient
14· using your V-Go disposable insulin device use in one
15· year?
16· · · · · ·MR. CONNOLLY:· Objection.
17· · · Q.· ·You may answer.
18· · · A.· ·The full number, one per day per year, 365.
19· · · Q.· ·365, okay, thank you.· Do you know if the VGo
20· Telepresence Robot is electronic?
21· · · A.· ·I don't know.
22· · · Q.· ·Earlier when I asked you about your
23· familiarity with the VGo Telepresence Robot, you
24· mentioned that it was a FaceTime-like interface; is

Page 26
·1· that correct?
·2· · · A.· ·Yes.
·3· · · Q.· ·In view of that answer, do you think the VGo
·4· Telepresence Robot is electronic?
·5· · · A.· ·I don't know how it's been designed and
·6· manufactured.
·7· · · Q.· ·Do you think that the VGo robot uses a
·8· battery or needs any electric power?
·9· · · A.· ·I would assume.· I can't answer that, though.
10· · · Q.· ·Is the V-Go insulin product electronic?
11· · · A.· ·No.
12· · · Q.· ·Does your product need a battery or power
13· source?
14· · · A.· ·No.· I take that back.· We do need a power
15· source, but it's not through a battery.
16· · · Q.· ·I'll clarify.· Does your product need a
17· battery or electric source?
18· · · A.· ·No.
19· · · Q.· ·Thank you.· Do you use the fact that your
20· device is not electronic and doesn't require a battery
21· in your marketing materials?
22· · · A.· ·Yes.
23· · · Q.· ·Do hospitals buy your product?
24· · · A.· ·I don't know.

Page 27
·1· · · Q.· ·Do you market your product to hospitals?
·2· · · A.· ·Headquarters, no.
·3· · · Q.· ·I'm sorry.· Your corporate headquarters does
·4· not market to hospitals?
·5· · · A.· ·Can I clarify?
·6· · · · · ·MR. CONNOLLY:· Sure, go ahead.
·7· · · A.· ·To the institution, no.· To the physicians
·8· within the institution, yes.
·9· · · Q.· ·So you market your products to the physicians
10· in the hospitals?
11· · · A.· ·Physicians who work within hospitals.
12· · · Q.· ·Okay, thank you.· Do those physicians buy
13· your product?
14· · · A.· ·Physicians have high influence on decisions.
15· · · Q.· ·Who then at the hospital would buy your
16· product?
17· · · A.· ·No one at the hospital would buy the product.
18· · · Q.· ·Do you know of any hospitals that have
19· pharmacies in them?
20· · · A.· ·Yes.
21· · · Q.· ·Would the pharmacies in those hospitals buy
22· your product?
23· · · A.· ·I don't know.
24· · · Q.· ·Do you market your product to pharmacists?

Page 28
·1· · · A.· ·Yes.
·2· · · Q.· ·Have you marketed your product to pharmacists
·3· who are in hospitals?
·4· · · A.· ·Not from headquarters.
·5· · · Q.· ·Is there another part of the Valeritas
·6· organization that markets the product other than
·7· headquarters?
·8· · · A.· ·A representative could make a choice to go to
·9· a hospital to talk to the pharmacy or cardiology or
10· the ED about the product in case a patient came in
11· with that on so they could rewrite the order.
12· · · Q.· ·You said a representative could do that.· Do
13· you know of any Valeritas' current representatives who
14· have done that?
15· · · A.· ·I am aware.
16· · · Q.· ·To whom does that representative typically
17· talk?
18· · · A.· ·Healthcare professionals.
19· · · Q.· ·Do you know of any of your representatives
20· who have talked to people in the hospital that are
21· responsible for buying the pharmaceuticals that the
22· hospital uses?
23· · · A.· ·I couldn't say that specifically.
24· · · Q.· ·Do you know if the chief information officer
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·1· of a hospital has ever bought your product?
·2· · · A.· ·I don't know that.
·3· · · Q.· ·Do you know if anyone in an IT department of
·4· a hospital has bought the product on behalf of the
·5· hospital?
·6· · · A.· ·Do I know that?
·7· · · Q.· ·Are you aware of it?
·8· · · A.· ·I'm not aware of it.
·9· · · Q.· ·Do your distributors sell product to
10· hospitals?
11· · · A.· ·I don't know.
12· · · Q.· ·Do you know if hospitals have purchased your
13· product out of their capital budgets?
14· · · A.· ·I don't know.· I would assume no.
15· · · Q.· ·Has Valeritas ever received a request for
16· information about a VGo Telepresence Robot?
17· · · A.· ·Have we received a request on it?· Can you
18· ask the question again?
19· · · Q.· ·Sure.· Has Valeritas ever received a request
20· for information about a VGo Telepresence Robot?
21· · · A.· ·We have not received a request on it.
22· · · Q.· ·Has Valeritas ever received a request to
23· purchase a VGo Telepresence Robot?
24· · · A.· ·Not that I'm aware of.

Page 30
·1· · · Q.· ·How many units of your product would you
·2· estimate have been sold since its release?
·3· · · A.· ·I don't know for sure.
·4· · · Q.· ·Could you estimate if it's in the tens,
·5· hundreds, thousands, et cetera?
·6· · · A.· ·I would say in the tens, but I can't be for
·7· certain.
·8· · · Q.· ·That's tens of thousands or --
·9· · · A.· ·Correct.
10· · · Q.· ·Tens of thousands, thank you.· Could you
11· estimate how much consumers have used your product,
12· the end consumer, the patient?
13· · · A.· ·I don't have the exact numbers.· The last I
14· had a conversation about it, within the last month,
15· was about 4,000.
16· · · · · ·(Recess.)
17· · · Q.· ·So earlier you mentioned that healthcare
18· professionals make the decisions in the hospitals
19· whether or not to buy the product; is that correct?
20· · · · · ·MR. CONNOLLY:· Objection.
21· · · Q.· ·You may answer.
22· · · A.· ·I don't believe that's what I said.
23· · · Q.· ·Do you market your product -- strike that.
24· · · · · · · ·I believe you had said that healthcare

Page 31
·1· professionals in the hospitals are the ones who buy
·2· your product.
·3· · · · · ·MR. CONNOLLY:· Objection.
·4· · · A.· ·I didn't say that.
·5· · · Q.· ·Does anyone within the hospital organization
·6· buy your product?
·7· · · A.· ·Can you rephrase that?
·8· · · Q.· ·Does anybody in a hospital buy your product?
·9· · · A.· ·I don't know.
10· · · Q.· ·Earlier when I asked that question, I believe
11· you had answered healthcare professionals.
12· · · · · ·MR. CONNOLLY:· Objection.
13· · · A.· ·No.
14· · · · · ·MR. CONNOLLY:· She didn't say that.· If you
15· want to take a break you can have the stenographer
16· find that section of the transcript for you.
17· · · · · (Discussion off the record.)
18· · · · · ·(Proceedings read back.)
19· · · Q.· ·Earlier you said that your representatives
20· would talk to healthcare professionals in the
21· hospitals; is that correct?
22· · · A.· ·They may talk to healthcare professionals in
23· the hospital.
24· · · Q.· ·And what do you mean by a healthcare

Page 32
·1· professional?

·2· · · A.· ·Are you asking me to define that?
·3· · · Q.· ·Yes, could you define what you mean by

·4· healthcare professional?
·5· · · A.· ·Sure.· Prescribers or non-prescribers of

·6· therapies.

·7· · · Q.· ·Could you give me an example of
·8· non-prescribers?

·9· · · A.· ·Nurses.
10· · · Q.· ·By healthcare professionals, do you mean

11· someone who is involved in the care of patients?
12· · · · · ·MR. CONNOLLY:· Objection.

13· · · Q.· ·You may answer.

14· · · A.· ·I need you to explain that further.
15· · · Q.· ·Would you consider an orderly in a hospital

16· who cleans up the rooms after a room has been used to
17· be a healthcare professional?

18· · · A.· ·I don't know.

19· · · Q.· ·I'm asking your meaning for healthcare
20· professional.· So would you call such an orderly a

21· healthcare professional?
22· · · · · ·MR. CONNOLLY:· Objection, asked and answered.

23· · · Q.· ·You may answer.
24· · · A.· ·Would I consider them a healthcare
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·1· professional?
·2· · · Q.· ·Yes.
·3· · · A.· ·To a level.
·4· · · Q.· ·Do you consider everyone who works in a
·5· hospital to be a healthcare professional?
·6· · · A.· ·I don't know everybody who works in a
·7· hospital.
·8· · · Q.· ·Could you give me some examples of people who
·9· work in hospitals who are not healthcare
10· professionals?
11· · · A.· ·I'm sorry that I'm struggling to answer the
12· question.· I would suggest that cafeteria workers --
13· · · Q.· ·What I'm trying to understand is earlier you
14· said the representives would talk to healthcare
15· professionals, so I'm trying to better understand who
16· you mean by healthcare professionals.
17· · · A.· ·Gotcha.
18· · · Q.· ·So my question is:· Who would your
19· representatives talk to?
20· · · A.· ·Physicians, support staff, potentially
21· pharmacists.
22· · · Q.· ·Do you have any examples of people within the
23· hospital organizations who your representatives would
24· not talk to?

Page 34
·1· · · · · ·MR. CONNOLLY:· About anything?
·2· · · Q.· ·About the V-Go product.
·3· · · A.· ·Cafeteria workers.
·4· · · Q.· ·Is that the only example?
·5· · · A.· ·Probably not.
·6· · · Q.· ·Could you give me a few more, please?
·7· · · A.· ·Orderlies.
·8· · · Q.· ·Would your representatives talk to people in
·9· the information technology support staff?
10· · · A.· ·I wouldn't think so.
11· · · Q.· ·Would your representatives talk to any of
12· the -- strike that.
13· · · · · ·Would you expect your representatives to talk
14· to the chief information officer of a hospital?
15· · · A.· ·How do you define chief information officer?
16· · · Q.· ·A person who has management responsibility
17· over the IT systems of the hospital.
18· · · A.· ·Likely no.
19· · · Q.· ·When I asked about your --
20· · · A.· ·I'm sorry, I'd like to correct myself on
21· that.· Only if it related to their EMR system.
22· · · Q.· ·Could you tell me what an EMR system is?
23· · · A.· ·Electronic medical records.
24· · · Q.· ·So am I to understand that your

Page 35
·1· representatives may talk to the chief information
·2· officer if it relates to the emergency medical
·3· records?
·4· · · A.· ·Pardon?· Electronic medical records.
·5· · · Q.· ·I'll reask the question.· So you expect your
·6· reps might talk to the chief information officer if it
·7· related to electronic medical records?
·8· · · A.· ·I don't know if it would be the chief medical
·9· information officer, but someone responsible for
10· electronic records potentially.
11· · · Q.· ·And why would your representatives talk to
12· people about the electronic medical records.
13· · · A.· ·To insure that V-Go would be included with
14· the electronic medical records system.
15· · · Q.· ·What's the nature of the information that
16· would be within the EMR system related to your V-Go
17· product?
18· · · A.· ·As with any product, your product is included
19· within an EMR so somebody could pull that up to then
20· write a follow-up order.
21· · · Q.· ·And what's the nature of that information?
22· I'll try to rephrase the question.
23· · · · · ·Would the name of the product be included in
24· the EMR system?

Page 36
·1· · · A.· ·Yes.
·2· · · Q.· ·Would a distributor be associated with that
·3· name in the system?
·4· · · A.· ·No, I wouldn't think so.
·5· · · Q.· ·Would a description of your product be in the
·6· EMR system?
·7· · · A.· ·Depending on the EMR system.
·8· · · Q.· ·Do you know of any EMR systems that would
·9· have a description of the product associated with the
10· name of the product?
11· · · A.· ·I don't know the depth of the EMR system.· My
12· supposition would that it would be V-Go disposable
13· insulin delivery device.
14· · · Q.· ·Is there any information that you know of
15· that would be in an EMR system besides the name?
16· · · A.· ·Probably the option.
17· · · Q.· ·What do you mean by option?
18· · · A.· ·What V-Go that somebody would select.
19· · · Q.· ·So there are different types of V-Go devices?
20· · · A.· ·There are different dosing options.
21· · · Q.· ·I see.· Would you expect your representatives
22· when talking to anyone in the information technology
23· group of a hospital to discuss telecommunications
24· equipment?
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Page 37
·1· · · A.· ·I would assume that EMR is a
·2· telecommunications equipment.

·3· · · Q.· ·Would you expect your representatives to talk

·4· to the IT support staff in hospitals about
·5· telecommunications equipment that allows two people to

·6· communicate over distance?
·7· · · A.· ·That's what an EMR system would do.

·8· · · Q.· ·Would you expect your representatives to talk
·9· to the IT support staff personnel about equipment that

10· enables two people to have a live dialogue over

11· distance?
12· · · · · ·MR. CONNOLLY:· Objection.

13· · · A.· ·I would suppose that there would be a
14· dialogue associated with it, whether it's live or not,

15· no.

16· · · Q.· ·Would you expect your representatives to talk
17· to the IT support staff in hospitals about

18· communications equipment that enables a telepresence?
19· · · A.· ·What's a telepresence.

20· · · Q.· ·A virtual representation of someone at a

21· distance from where they are.
22· · · A.· ·No.

23· · · Q.· ·When I asked about your responsibilities with
24· Valeritas, you answered along the lines of all

Page 38
·1· activities related to the brand; is that right?
·2· · · A.· ·I believe I said all activities related to
·3· marketing of the brand.
·4· · · Q.· ·Was that with reference to V-Go only?
·5· · · A.· ·V-Go and the brand, yes.
·6· · · Q.· ·Do you have other brands?
·7· · · A.· ·We do not have other brands.
·8· · · Q.· ·Do you have any other products?
·9· · · A.· ·We have other technology platforms that are
10· in development.
11· · · Q.· ·Are you responsible for marketing the brand
12· of those products?
13· · · A.· ·There's no marketing of those brands.
14· · · Q.· ·How do the end users of your V-Go product
15· learn to use the product?
16· · · A.· ·You'll have to explain the question a little
17· bit differently.
18· · · Q.· ·Earlier you described at a high level how the
19· product is used, and I'm asking how would a patient
20· learn to take all of the appropriate steps to use your
21· product as you've designed it to be used?
22· · · A.· ·With any clear product you have instructions
23· for use and associated documentation and associated
24· support programs that may be able to help different

Page 39
·1· patient types learn more efficiently how to use the
·2· product.
·3· · · Q.· ·Who supplies the instruction documents to the
·4· patient?
·5· · · A.· ·It's a requirement from the FDA that any time
·6· a product is distributed, whether it's commercial or
·7· samples, those instructions for use are accompanied by
·8· the product or the product accompanies --
·9· · · Q.· ·I understand, thank you.· Who administers the
10· support programs you referenced?
11· · · A.· ·How do you define administer?
12· · · Q.· ·Who conducts the support programs?
13· · · A.· ·There's a variety of different avenues for
14· that.
15· · · Q.· ·Can you give me those avenues?
16· · · A.· ·Sure.· We have a call center.
17· · · Q.· ·Is that call center staffed by Valeritas
18· personnel?
19· · · A.· ·No, it's supported by an external resource
20· that we contract in.
21· · · Q.· ·Who trains the people who answer the phones
22· in that call center?
23· · · A.· ·The marketing organization as well as the
24· people who are responsible for training at that call

Page 40
·1· center.
·2· · · Q.· ·And by the marketing organization, you mean
·3· your company's marketing organization?
·4· · · A.· ·Correct.
·5· · · Q.· ·So that's one avenue.· Could you tell me some
·6· of the other avenues, please?
·7· · · A.· ·Sure.· Representatives train healthcare
·8· professionals who in turn train patients.
·9· · · Q.· ·And in that instance, who do you mean by
10· healthcare professionals?
11· · · A.· ·A variety of people including physicians,
12· including mid-level support, as well as certified
13· diabetes educators, medical assistants and other folks
14· who are within a medical practice or group.
15· · · Q.· ·Who do you mean by mid-level support?
16· · · A.· ·Nurse practitioners and physician assistants.
17· · · Q.· ·Do your representatives train any information
18· technology personnel on how to use their products so
19· they can support patients?
20· · · A.· ·Our representatives would not train
21· information technology support people to train
22· patients.
23· · · Q.· ·So we have identified two avenues, call
24· center and reps training healthcare professionals.
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Page 41
·1· · · · · ·Are there any other avenues for your support
·2· programs?
·3· · · A.· ·Yes.· We have comprehensive instructions for
·4· use as I mentioned, as well as part of that, there are
·5· tools that simplify the process yet are comprehensive
·6· such as our quick reference guide, and with that there
·7· is a DVD associated with that.· We are also presently
·8· building other programs and support mechanisms that
·9· are not currently fielded today.
10· · · Q.· ·There any other avenues that are presently in
11· use?
12· · · A.· ·No, I think those are the main ones in use
13· today.
14· · · Q.· ·You mentioned that instructions are included
15· in the product as required by the FDA.
16· · · · · ·Can you walk me through the supply chain?
17· How does the product with those instructions get from
18· Valeritas to the patient?
19· · · A.· ·Sure.· We have a third-party logistics
20· company who manages all of our transactions.· From
21· there that product is sold to wholesalers.· The
22· wholesalers either sell directly to patients through
23· their website, like Better Living Now is an example of
24· that, who is a DME house.· Wholesalers such as

Page 42
·1· McKesson, AmerisourceBergen, and Cardinal sell into

·2· the retail channel.

·3· · · · · ·Patients receive prescriptions based on their

·4· relationship with their healthcare professional to

·5· determine whether this is the right support or the

·6· right tool for them.· They in turn, patients in turn

·7· would go to the pharmacy or the DME supplier,

·8· depending on where their managed care would send them,

·9· to then pick up and purchase the product.

10· · · Q.· ·Are the patients' doctors involved in training

11· the patients on how to use your product?

12· · · A.· ·Depends on the office.

13· · · Q.· ·Do you know of instances where doctors are

14· training their patients?

15· · · A.· ·Yes.

16· · · Q.· ·Referencing the supply chain you just laid

17· out for us, where are your marketing efforts, or

18· rather to whom are your marketing efforts directed in

19· that supply chain?

20· · · A.· ·Across the board.

21· · · Q.· ·So you market to physicians?

22· · · A.· ·Yes.

23· · · Q.· ·And you market to the retail channels?

24· · · A.· ·Yes.
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·1· · · Q.· ·Do you market directly to the patients?
·2· · · A.· ·Yes.
·3· · · Q.· ·Do you market to health insurance providers?
·4· · · A.· ·Yes.
·5· · · Q.· ·Are your marketing efforts directed to
·6· information technology professionals?
·7· · · A.· ·People responsible for EMRs we've spoken
·8· with.· I don't know their titles.
·9· · · Q.· ·That's okay.· When you say you've spoken with
10· those people, is it in an attempt to influence them to
11· recommend your product to end users?
12· · · A.· ·The reason we would speak to them is to
13· insure that the V-Go was appropriately placed within
14· the EMR system.
15· · · Q.· ·Do you attempt to influence them to recommend
16· your product to patients?
17· · · A.· ·I don't think they have the connection with
18· the patients.
19· · · Q.· ·When were you made aware of the VGo
20· Telepresence Robot?
21· · · A.· ·December 7, 2010.
22· · · Q.· ·Was that the day after you joined Valeritas?
23· · · A.· ·I joined Valeritas in 2006.
24· · · Q.· ·Sorry, I apologize.· Are you aware of anyone
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·1· who has been confused as to the source of the VGo
·2· Telepresence Robot?
·3· · · A.· ·I don't understand your question.
·4· · · Q.· ·Are you aware of anyone who thought that
·5· Valeritas sold the VGo Telepresence Robot?
·6· · · A.· ·I'm aware of a healthcare professional who
·7· believed our name was stolen.
·8· · · Q.· ·Who is that healthcare professional?
·9· · · A.· ·Dr. Richard Pratley.
10· · · Q.· ·And you claim that he was confused when he
11· saw the VGo Communications logo on the product?
12· · · · · ·MR. CONNOLLY:· Objection, misstates her
13· testimony.
14· · · Q.· ·Do you think that Dr. Pratley was confused as
15· to where he could buy a VGo Telepresence Robot?
16· · · A.· ·I didn't have that conversation.· I just know
17· he said our name was stolen.
18· · · Q.· ·What communications did you have with
19· Dr. Pratley?
20· · · A.· ·Email communications.
21· · · Q.· ·Did Dr. Pratley talk with anyone else --
22· pardon me, strike that.
23· · · · · ·Did Dr. Pratley communicate with anyone else
24· in Valeritas?
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Page 45
·1· · · A.· ·The email was directed to myself and Theresa
·2· Wadja.
·3· · · Q.· ·Do you recall exactly what he said in that
·4· email?
·5· · · A.· ·He said:· Hey, someone stole your name.
·6· · · Q.· ·Did you have any other communications with
·7· Dr. Pratley?
·8· · · A.· ·Yeah, we had a follow-up email on it, and we
·9· said we were aware and we were looking into it, and he
10· said:· The world isn't big enough for two V-Gos.
11· · · Q.· ·And after that email chain, did you have any
12· other communications with Dr. Pratley?
13· · · A.· ·I've spoken to Dr. Pratley on the phone, but
14· it was not directly related to this situation.
15· · · Q.· ·Okay.· What did you understand Dr. Pratley's
16· statement, "Hey, somebody stole your name," to mean?
17· · · · · ·MR. CONNOLLY:· Objection.
18· · · Q.· ·You may answer.
19· · · A.· ·Can you state your question again?
20· · · Q.· ·I'll restate it.· When Dr. Pratley said to
21· you, "Hey, somebody stole your name," what did that
22· mean to you?
23· · · A.· ·Well, to me it meant that there was some
24· level of confusion that there were more than one V-Go
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·1· available that he was aware of.
·2· · · Q.· ·Did Dr. Pratley ask if Valeritas had started
·3· selling Telepresence Robots?
·4· · · A.· ·He just said:· Somebody stole your name.
·5· · · Q.· ·Did he ask you if your company had started
·6· selling Telepresence Robots?
·7· · · · · ·MR. CONNOLLY:· Objection.
·8· · · Q.· ·You may answer.
·9· · · A.· ·He said:· Somebody stole your name.
10· · · Q.· ·But did he ask you if Valeritas had started
11· selling Telepresence Robots?
12· · · · · ·MR. CONNOLLY:· Objection.
13· · · A.· ·I'm telling you directly what he said.
14· · · Q.· ·Is it correct that Dr. Pratley never asked if
15· Valeritas had started selling Telepresence Robots?
16· · · A.· ·It's correct that he didn't ask that to me.
17· · · Q.· ·Are you aware if he had asked that question
18· of anyone at Valeritas?
19· · · A.· ·I'm not aware of all of his conversations.
20· · · Q.· ·What does the word stole mean to you?
21· · · · · ·MR. CONNOLLY:· Objection.
22· · · A.· ·Stole?
23· · · Q.· ·Yes.· As in:· Hey, somebody stole your name.
24· · · A.· ·That our name was taken from us and being

Page 47
·1· used in the -- being used clearly in an environment
·2· that he was aware of.
·3· · · Q.· ·So did that phrase, "Hey, somebody stole your
·4· name" -- strike that.
·5· · · · · ·(Recess.)
·6· · · · · ·(Proceedings read back.)
·7· · · Q.· ·So earlier when I asked what the word stole
·8· meant to you, you said that the name was taken from
·9· you and being used in an environment that Dr. Pratley
10· was aware of.
11· · · · · ·Did VGo Communications' use of the VGo name
12· remove Valeritas' ability to continue to use V-Go for
13· their product?
14· · · A.· ·I don't understand your question.
15· · · Q.· ·You had said that something was taken from
16· from Valeritas, and I'm asking did they take away, did
17· VGo Communications take away Valeritas' ability to use
18· the V-Go name?
19· · · A.· ·It was suggested that the name was stolen,
20· meaning that we wouldn't be the only one using the
21· name within the space.
22· · · Q.· ·So in this context, V-Go wasn't removed from
23· Valeritas, but rather was also being used by someone
24· else?
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·1· · · A.· ·It was stolen within the space is how it was
·2· referred to.
·3· · · Q.· ·I'm sorry, who referred to the space?
·4· · · A.· ·Dr. Pratley, your name was stolen.
·5· · · Q.· ·Did he make reference to a space in which it
·6· was being used?
·7· · · A.· ·He said:· The world is not big enough for two
·8· V-Gos.
·9· · · Q.· ·Did he make any reference to a market in
10· which the VGo Communications logo was being used?
11· · · A.· ·The world in my perspective was related to my
12· world of healthcare.
13· · · Q.· ·Did you understand Dr. Pratley's statement to
14· mean that a third party other than Valeritas was
15· involved in using a V-Go name?
16· · · A.· ·A third party, I'm sorry?
17· · · Q.· ·If he said, if Dr. Pratley said, "Hey,
18· somebody stole your name," do you understand that he
19· thought somebody other than Valeritas was involved?
20· · · A.· ·Yes.
21· · · Q.· ·Have you heard of Delta Airlines?
22· · · A.· ·I have.
23· · · Q.· ·Have you heard of Delta Faucets?
24· · · A.· ·I have.

TARA L. CHARVAT· 
VALERITAS vs. VGO COMMUNICATIONS

August 14, 2013

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

TARA L. CHARVAT· 
VALERITAS vs. VGO COMMUNICATIONS

August 14, 2013
45–48

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

http://www.esquiresolutions.com


Page 49
·1· · · Q.· ·Do you think that one of those companies
·2· stole the Delta name from the other?
·3· · · A.· ·I'm not aware of their trademark situation.
·4· · · Q.· ·Do you know if Dr. Pratley has any trademark
·5· experience?
·6· · · A.· ·I know his experience in the world of
·7· diabetes.
·8· · · Q.· ·So do you know if he has any trademark
·9· experience?
10· · · A.· ·I know of his experience in the world of
11· diabetes.
12· · · Q.· ·I'll repeat the question again.· Do you know,
13· yes or no, if Dr. Pratley has any trademark
14· experience?
15· · · A.· ·I can't answer that as a yes or no.· I know
16· his experience in the world of diabetes.
17· · · Q.· ·But respectfully, I'm asking you what you
18· know and I'm asking if you know if he has any
19· trademark experience.
20· · · A.· ·I don't know of Dr. Pratley's whole existence
21· and what he does within his businesses.· I can't
22· answer that.
23· · · Q.· ·Can I take your answer to be:· No, I don't
24· know if he has trademark experience?
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·1· · · A.· ·No, you can take my answer as I don't know if
·2· he has trademark experience.· I know Dr. Pratley's
·3· experience in the world of diabetes.
·4· · · Q.· ·Are you aware of Dr. Pratley's research work?
·5· · · A.· ·I'm aware of some of Dr. Pratley's research
·6· work.
·7· · · Q.· ·Are you aware that Dr. Pratley led
·8· pharmaceutical company sponsored studies while at the
·9· University of Vermont?
10· · · A.· ·Yes.
11· · · Q.· ·Has Valeritas funded or sponsored any of his
12· work?
13· · · A.· ·We have not funded or sponsored, per se, any
14· of his clinical work.· We provided Dr. Pratley with a
15· very limited supply of V-Go to try on a patient.
16· · · Q.· ·Have you paid him for anything?
17· · · A.· ·I'm sure we have, and I can't recall whether
18· it was under consultative work and support that he's
19· done.
20· · · Q.· ·Does Valeritas have a relationship with Novo
21· Nordisk?
22· · · A.· ·What do you mean by relationship?
23· · · Q.· ·Do you have any business dealings with them?
24· · · A.· ·In what respect?
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·1· · · Q.· ·In any respect.
·2· · · A.· ·I don't understand your question.
·3· · · Q.· ·Do you have any written agreements with Novo
·4· Nordisk?
·5· · · A.· ·No.
·6· · · Q.· ·Do you promote any of Novo Nordisk's
·7· products?
·8· · · A.· ·No.
·9· · · Q.· ·Do you recommend the use of any Novo Nordisk
10· product with your insulin device?
11· · · A.· ·V-Go has a clearance for use with NovoLog.
12· It also has the clearance with Humalog.
13· · · Q.· ·Did you do any comarketing with Novo Nordisk?
14· · · A.· ·No.
15· · · Q.· ·Do you cooperate with them in their marketing
16· efforts for their product?
17· · · A.· ·I don't understand what you mean by
18· cooperate.
19· · · Q.· ·Do you in any way help Novo Nordisk in the
20· promotion of their product for use with your V-Go
21· insulin device?
22· · · A.· ·Our product is cleared for use with NovoLog
23· and Humalog.
24· · · Q.· ·Do any of your marketing materials reference
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·1· Novo Nordisk or any of their products?

·2· · · A.· ·Yes, in relationship to indication.

·3· · · Q.· ·Do you know if Novo Nordisk has financed or

·4· sponsored any of Dr. Pratley's work?

·5· · · A.· ·I don't know.

·6· · · Q.· ·Would it surprise you to learn to Novo

·7· Nordisk funded a study of Dr. Pratley's while he was

·8· at the University of Vermont?

·9· · · A.· ·Not at all.

10· · · Q.· ·Are you aware of any media coverage of the

11· VGo Telepresence Robot?

12· · · A.· ·Yes.

13· · · Q.· ·What was the nature of that coverage?

14· · · A.· ·There was a segment of the VGo on the Today

15· Show in the February time frame of 2011, and I'm also

16· aware of it having been on ESPN.· Was your question --

17· can you repeat the question to make sure I answer

18· fully?

19· · · Q.· ·Sure.· I first asked if you were aware of any

20· media coverage of the VGo Telepresence Robot, and then

21· I asked what was the nature of the coverage.

22· · · A.· ·Okay.· Also I'm aware, and I can't remember

23· the name of the journal, but this was provided to me

24· by an employee of VGo Communications, so its use
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Page 53
·1· within the medical technology space.· I believe the
·2· story was specifically on diabetes.
·3· · · Q.· ·So I understand, there was a journal article
·4· supplied to you by a representative from VGo
·5· Communications?
·6· · · A.· ·By Ned.
·7· · · Q.· ·About the use of a VGo Telepresence Robot in
·8· the diabetes --
·9· · · A.· ·I believe it was in the diabetes space was
10· the example.
11· · · Q.· ·Did that journal article describe how the
12· robot was being used in the diabetes space?
13· · · A.· ·I can't recall.· I was just simply stunned by
14· the title of the journal and the cover.
15· · · Q.· ·By Ned, do you mean Ned Semonite at VGo
16· Communications?
17· · · A.· ·Yes.
18· · · Q.· ·Do you recall if that journal article spoke
19· of the VGo Telepresence Robot in any way treating the
20· diabetes?
21· · · A.· ·I don't recall.
22· · · Q.· ·Are you aware that the V-Go robot has been
23· profiled in Businessweek magazine?
24· · · A.· ·I'm not aware of that.
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·1· · · Q.· ·How about the Forbes magazine?
·2· · · A.· ·Not aware of that.
·3· · · Q.· ·Same question with Time magazine.
·4· · · A.· ·Not aware of that.
·5· · · Q.· ·Sports Illustrated magazine?
·6· · · A.· ·I think I was made aware of that.
·7· · · Q.· ·You had mentioned you knew of coverage for
·8· ESPN and the Today Show.· Are you aware that it was
·9· also covered by the Oprah Winfrey Network?
10· · · A.· ·No.
11· · · Q.· ·60 Minutes?
12· · · A.· ·No.
13· · · Q.· ·Having heard of this coverage, would it
14· surprise you that VGo Communications has never
15· received a request for an insulin delivery device?
16· · · · · ·MR. CONNOLLY:· Objection.
17· · · A.· ·I don't understand the relevance of the
18· question.· Sorry, can you explain the question again?
19· · · Q.· ·I'll ask it again.· Would it surprise you
20· that VGo Communications has never received a request
21· for an insulin delivery device?
22· · · · · ·MR. CONNOLLY:· Are you representing that as a
23· fact here today.
24· · · · · ·MR. HOBGOOD:· I'm asking her if it's a

Page 55
·1· surprise to her that they never received a request.
·2· · · · · ·MR. CONNOLLY:· You're representing that as a
·3· fact.
·4· · · · · ·MR. HOBGOOD:· No, I'm not representing that
·5· as a fact.· I'm asking her if she heard that VGo
·6· Communications has never received a request for an
·7· insulin delivery device, would she be surprised.
·8· · · · · ·MR. CONNOLLY:· Objection.
·9· · · A.· ·I don't know how to answer that question.
10· · · · · ·MR. CONNOLLY:· You want her to speculate as
11· to whether, if a certain series or set of facts
12· existed, whether that would surprise her or not?· You
13· want her to speculate as to --
14· · · · · ·MR. HOBGOOD:· I'm asking if she would be
15· surprised if she heard that VGo Communications has
16· never received a request for an insulin delivery
17· device.
18· · · A.· ·I actually would be surprised.· To clarify, I
19· would be surprised if somebody never had said to
20· them:· Can we get the insulin delivery device?
21· · · Q.· ·Okay.· How do you spell your product, your
22· disposal insulin delivery name?
23· · · A.· ·Who do I spell?
24· · · Q.· ·How do you spell the V-Go name?
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·1· · · A.· ·I spell it V hyphen Go, as written, as
·2· stylized, it's different.
·3· · · · · ·(Exhibit No. 1 marked for identification.)
·4· · · Q.· ·I'm handing you what's marked Exhibit 1.
·5· · · · · ·MR. CONNOLLY:· Do you have a copy for me?
·6· · · · · ·MR. HOBGOOD:· Certainly.
·7· · · Q.· ·Referring to Exhibit 1, could you describe
·8· that exhibit, please?
·9· · · A.· ·It's the registration of our trademark, V-Go.
10· · · Q.· ·Does Exhibit 1 show the way that your name is
11· used in normal print?
12· · · A.· ·No, it clearly lays out there that this is
13· without claim to any particular font style, size or
14· color.
15· · · Q.· ·Does Valeritas ever use the word V-Go in
16· products or services without a hyphen?
17· · · A.· ·Yes.
18· · · Q.· ·Can you give me some examples of that?
19· · · A.· ·In the stylized version.
20· · · Q.· ·With the exception of the stylized version,
21· does Valeritas ever use the word V-Go in connection
22· with its products or services without the hyphen?
23· · · A.· ·As you noted, the website.
24· · · Q.· ·As I noted the website -- I'm sorry?
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Page 57
·1· · · A.· ·V-Go is the website.
·2· · · Q.· ·Okay.
·3· · · A.· ·I'm sorry, V-Go, V-Go is the website and we
·4· don't use the hyphen within there.
·5· · · Q.· ·That domain is go-vgo.com?
·6· · · A.· ·You'll have to pull out the actual name.· Now
·7· I feel like I'm getting confused with it.· You have it
·8· on the sheet where you pulled out the instructions for
·9· use, the website address should be right on there.
10· · · Q.· ·I'll get to that in a moment.· Apart from the
11· stylized logo and apart from the domain name, does
12· Valeritas ever use the word V-Go in connection with
13· its products or services without a hyphen between the
14· V and the Go?
15· · · A.· ·Not when appropriately written, I believe.
16· · · Q.· ·Were you involved with the selection of the
17· V-Go name?
18· · · A.· ·Yes.
19· · · Q.· ·What was your role?
20· · · A.· ·When I joined the company, the naming process
21· had begun, and I took over the entire naming process
22· as the head of the brand.
23· · · Q.· ·And how did you come up with the name V-Go?
24· · · A.· ·As with any naming search, a naming company
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·1· provides you a series of names that they feel are
·2· appropriate for your brand and where it doesn't have
·3· any conflicts in the environment, and V-Go was one of
·4· hundreds of names recommended.
·5· · · Q.· ·So could you walk me through the process of
·6· working with that naming company in coming up with the
·7· V-Go name?
·8· · · A.· ·As I mentioned, that was the first project I
·9· was given when I came into the business, so the
10· original names were already given.· In theory how it's
11· done is you give criteria around what the product is
12· and what you believe it can do.· From there names are
13· generated and vetted, and then a list is provided.
14· From there you narrow down the selection process.
15· · · Q.· ·When you first took over responsibility for
16· the naming process, was V-Go already a candidate?
17· · · A.· ·Yes.
18· · · Q.· ·Did you conduct any market research on the
19· name?
20· · · A.· ·We conducted a small market research at a
21· TCOYD event, Taking Control of Your Diabetes event in
22· Minneapolis in March of 2007 to gain patient feedback.
23· · · · · ·(Exhibit No. 2 marked for identification.)
24· · · Q.· ·I'm handing you what's been marked Exhibit
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·1· 2.· I'm sorry, I don't have an additional copy of
·2· this.
·3· · · · · ·MR. CONNOLLY:· This is the documents we
·4· produced?
·5· · · · · ·MR. HOBGOOD:· Yes, this is the production
·6· from Valeritas.
·7· · · Q.· ·You've opened it to Page 1.· Do you see there
·8· in the lower right-hand corner where it's marked
·9· VAL00001?
10· · · A.· ·Mm-hmm.
11· · · Q.· ·If you could peak to the last page there, I'm
12· not going to stay on the last page, I just want you to
13· confirm that the last page of the binder is VAL000719?
14· · · A.· ·Yes.
15· · · Q.· ·So this binder includes the documents that
16· your counsel produced to us in discovery, and I'll ask
17· you a couple of questions about that document.· And
18· when I do, I'll refer to the page numbers I just
19· pointed out.· But for the sake of simplicity, I'll
20· omit the leading zeroes.· I'll refer to VAL10,
21· VAL100.· Does that make sense?
22· · · A.· ·Yes, thank you.
23· · · Q.· ·Could you turn to Page VAL19, please?· Could
24· you identify the document that starts on this page,
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·1· please?
·2· · · A.· ·Yes, this was our, a follow-up document from
·3· our naming company ranking potential names.
·4· · · Q.· ·Okay.· Would you turn to Page VAL20, please,
·5· and what name candidate is on the second line in that
·6· table.
·7· · · A.· ·V-Go.
·8· · · Q.· ·Could you tell me how the rankings on the far
·9· right-hand column were generated?
10· · · A.· ·I don't recall.
11· · · Q.· ·Do you know if those rankings are with
12· potential consumers?
13· · · A.· ·I don't think so.
14· · · Q.· ·Do you know if those rankings reflect the
15· opinions of Valeritas employees working on the
16· marketing effort?
17· · · A.· ·I think so.· If I recall, I believe we did an
18· exercise, and this must be the ranking based on our
19· exercise.
20· · · Q.· ·Would you turn to Page VAL167, please?
21· · · A.· ·167?
22· · · Q.· ·Yes, please.
23· · · A.· ·Okay, I've got it.
24· · · Q.· ·What is this document starting on this page?
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Page 61
·1· · · A.· ·This is the report based on the research from
·2· Taking Control of Your Diabetes.
·3· · · Q.· ·Is this the convention, not convention, but
·4· is this the meeting you made reference to in
·5· Minneapolis?
·6· · · A.· ·Yes, this is the patient fair, correct.
·7· · · Q.· ·This is in May of 2007?
·8· · · A.· ·Did I say March?· Yes, it's May, it's exactly
·9· the same.· Sorry about that.
10· · · Q.· ·No problem, thank you.· Could you turn to the
11· next page, VAL168, please, and on this page could you
12· tell me what Valeritas' secondary objectives were?
13· It's on or about Line 5 of that slide.
14· · · A.· ·Input on marketing materials, packaging,
15· brand name, distribution, and dosing.
16· · · Q.· ·Could you turn to the next page, please,
17· VAL169, and could you tell me what the third numbered
18· line says, please?
19· · · A.· ·Sideclick and Sidekick rated very highly with
20· patients as potential brand names.
21· · · Q.· ·Do you know how those ratings were achieved?
22· I'll reask the question.· How did you come up with
23· those rankings or the ratings that you reference in
24· that line?
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·1· · · A.· ·I think we had asked them a series of
·2· questions, and I would have to -- I can't remember the
·3· exact questions, but we would ask them usually on a
·4· five or ten point scale of what they thought of
·5· certain names, or we would say:· What are your top
·6· three names that you like?· We have a variety of
·7· mechanisms we would do within market research.
·8· · · Q.· ·Who were the they or them you refer to?
·9· · · A.· ·Patients in this instance.
10· · · Q.· ·Were these patients, were they part of --
11· strike that.
12· · · · · ·Had the product been commercially released at
13· this time when this study took place?
14· · · A.· ·The V-Go -- I'm sorry, explain your question
15· again.
16· · · Q.· ·Sure.· Was the disposable insulin delivery
17· device that eventually became associated with the name
18· V-Go commercially released at the time of this study?
19· · · A.· ·We had clearance from an earlier version of
20· the device.
21· · · Q.· ·Was it being marketed broadly?
22· · · A.· ·No.
23· · · Q.· ·At this time had the V-Go name been suggested
24· as a potential brand name to these test patients?

Page 63
·1· · · A.· ·Had V-Go to these patient?
·2· · · Q.· ·Yes.
·3· · · A.· ·Yeah, I'm sure, at this meeting.
·4· · · Q.· ·Were -- strike that, I know you answered
·5· that.
·6· · · · · ·Were you involved in selecting an internet
·7· domain name pertaining to the V-Go product?
·8· · · A.· ·To be clear, I want to go back to this.· To
·9· be clear, when you look at market research, this isn't
10· always an automatic of a yes, no.· This is taking into
11· account a broader context.
12· · · Q.· ·Are you referring to the ratings of the
13· names?
14· · · A.· ·Sure, yeah.
15· · · Q.· ·When you say it's a broader context, what
16· context do you mean exactly?
17· · · A.· ·So for example, if you go to the previous
18· document, what was that, Page 10?· I can't remember
19· the number you gave me.
20· · · Q.· ·We started with VAL19.
21· · · A.· ·19.· If you're on VAL20, Confidante rated the
22· highest, I think that sounds like a female sanitary
23· product.· I wouldn't use it.· So it ranks the
24· highest.· You have to take into account the rest of

Page 64
·1· the broad universe which I wanted to be clear about
·2· based on research in general.
·3· · · Q.· ·When you say that one would have to take into
·4· account the broader universe, for what purpose?
·5· · · A.· ·To make selections on how you would choose to
·6· bring your brand forward.
·7· · · Q.· ·I see.
·8· · · A.· ·I wanted to clarify that.
·9· · · Q.· ·What I hear you saying -- forgive me if I
10· misstate or correct me if I misstate -- you take
11· patients' ratings into account, but that's not the
12· sole measure of how you arrive at the final name?
13· · · A.· ·It's not absolute, yes.
14· · · Q.· ·What are some of the other factors you would
15· take into account when arriving at the name you
16· eventually choose?
17· · · A.· ·Internal awareness of that name being used in
18· other contexts, internal awareness of how you want the
19· product to be perceived by your audience set.· So
20· there's a variety of different ways that you would
21· take into account what your final selection would be.
22· · · Q.· ·Okay.
23· · · A.· ·And I don't mean to derail.· I just wanted to
24· clarify.
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Page 65
·1· · · Q.· ·Thank you, that's helpful.· When you say one

·2· of the factors that would be taken into account is if
·3· the name is used in other contexts, could you describe

·4· what you mean by that?
·5· · · A.· ·Yes.· So if I had a product that had a name

·6· that would be used in a similar vertical that could

·7· create confusion, I wouldn't use it.
·8· · · Q.· ·Okay.· And by another context, I want to make

·9· sure I understand what you mean by context.· Do you
10· mean in a separate market when you say another

11· context?
12· · · A.· ·No, I mean the things that would fall within

13· that vertical, within the healthcare vertical.

14· · · Q.· ·Okay.· Were you involved in selecting an
15· internet domain name pertaining to the V-Go product?

16· · · A.· ·Yes.
17· · · Q.· ·During the time you were reviewing names in

18· general, domain names, product names, did you become

19· aware of other entities using the name V-Go for their
20· products or services?

21· · · A.· ·During the domain name final search after we
22· got clearance.

23· · · Q.· ·Clearance for the product?
24· · · A.· ·Yes.

Page 66
·1· · · Q.· ·Okay.· So who was that, who were or who was

·2· the entity using the V-Go name?

·3· · · A.· ·VCI.

·4· · · Q.· ·I'm sorry.· During the time you were

·5· reviewing domain names and product names for your

·6· insulin device, did you become aware of any other

·7· entities using the V-Go name at that time, for

·8· example, in the 2007 time frame?

·9· · · A.· ·I'm sorry, that's mixing -- domain names and

10· brand names are separate.· Sorry.

11· · · Q.· ·No, that's fine.· During the time you were

12· deciding on product names, did you become aware of any

13· other entities using the name V-Go for their products

14· or services?

15· · · A.· ·Yes.

16· · · Q.· ·And who were those entities?

17· · · A.· ·Paslix was using the term V-Go which was

18· completely outside of our vertical.

19· · · Q.· ·And what were the products and services of

20· Paslix?

21· · · A.· ·As I understood it, they were financial

22· services.

23· · · Q.· ·Any other entities using the V-Go name?

24· · · A.· ·At that point I think I became aware, and I

Page 67
·1· don't recall the timing, but V-Go was the name of a
·2· Turkish tour company.
·3· · · Q.· ·Okay.· Any other entities using the V-Go
·4· name?
·5· · · A.· ·Not in that 2007 time period when we first
·6· started looking at it.
·7· · · Q.· ·Would you turn to page VAL184 in Exhibit 2,
·8· please.· Could you tell me what this information is,
·9· please?
10· · · A.· ·Can I look at the surrounding pages?
11· · · Q.· ·Certainly.
12· · · · · ·(Witness reviews document.)
13· · · A.· ·These were I believe the names selected to go
14· into the testing for the Taking Control of Your
15· Diabetes meeting.
16· · · Q.· ·If you see any dates in that document, can
17· you tell me what those dates are?
18· · · A.· ·4/27/2007.
19· · · Q.· ·Okay.· Any other dates on there?
20· · · A.· ·4/27/2007 and then 4/6/07.
21· · · Q.· ·Can you turn to the next page, VAL185,
22· please.· So what is the chart on the bottom of that
23· page?
24· · · A.· ·Domain names.

Page 68
·1· · · Q.· ·And on the same line as the trade name V-Go,
·2· what is listed under other findings?
·3· · · A.· ·Video camera on wheelchair.
·4· · · Q.· ·Can you tell me what that means?
·5· · · A.· ·I have no idea.
·6· · · Q.· ·Do you know who populated this chart?
·7· · · A.· ·I don't remember.
·8· · · Q.· ·Is this information that you would have
·9· reviewed in preparation for the May 2007 Taking
10· Control of Your Diabetes?
11· · · A.· ·Yes.
12· · · Q.· ·Do you recall seeing this statement, video
13· camera on a wheelchair, in connection with the trade
14· name V-Go?
15· · · A.· ·I didn't recall it until I'm looking at it
16· here.· I probably wouldn't have taken much context
17· into it if it said Asian characters.
18· · · Q.· ·What's does the Asian characters, looking at
19· this table, what do you think Asian characters means?
20· · · A.· ·My assumption would be it would be a level of
21· a fake site.
22· · · Q.· ·If you look along the top of this chart,
23· could you identify the columns in the chart, please?
24· · · A.· ·Trade name, TMR, question mark, question
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Page 69
·1· mark, question mark, dot-com, dot-net, other findings.
·2· · · Q.· ·What do you think that the information in the
·3· box under dot-com means?
·4· · · A.· ·Is there a name that's a dot-com associated
·5· with V-Go would be my assumption.
·6· · · Q.· ·What would the meaning under the information
·7· under the columnb dot-net mean?
·8· · · A.· ·Same.
·9· · · Q.· ·Meaning --
10· · · A.· ·That was there something associated with
11· V-Go.net with Asian characters on it.
12· · · Q.· ·And what would you think that the other
13· findings column would mean?
14· · · A.· ·Other things that may have popped up in the
15· search.
16· · · Q.· ·And if you had been aware of video camera on
17· a wheelchair popping up in connection with the search
18· for V-Go, would that have caused you concern?
19· · · A.· ·Taken in and of itself, no.
20· · · Q.· ·Are wheelchairs marketed to hospitals?
21· · · A.· ·I have no idea.
22· · · Q.· ·Have you ever seen wheelchairs in a hospital?
23· · · A.· ·Yes.
24· · · Q.· ·Do you think that the hospital owns those

Page 70
·1· wheelchairs?
·2· · · A.· ·I don't know.
·3· · · Q.· ·Have you ever seen a hospital name printed on
·4· a wheelchair?
·5· · · A.· ·I can't recall specifically.
·6· · · Q.· ·Are wheelchairs marketed to doctors?
·7· · · A.· ·I don't know how they're marketed.
·8· · · Q.· ·Would you be concerned that potential
·9· consumers of the H-Pack product would be confused as
10· to the source of the product given that V-Go was used
11· in connection with wheelchairs?
12· · · · · ·MR. CONNOLLY:· Objection.
13· · · A.· ·The H-Pack product, I'm sorry, what's that?
14· · · Q.· ·I'll rephrase it.· If you knew that the V-Go
15· name was associated with a wheelchair, would you be
16· concerned that potential consumers of the disposable
17· insulin delivery device would be confused as to the
18· source of the product?
19· · · A.· ·I can't say that I know that V-Go was
20· connected with a wheelchair.
21· · · Q.· ·I understand, but if you knew that the name
22· V-Go was connected with wheelchairs, would you be
23· concerned that that would cause confusion to
24· consumers?

Page 71
·1· · · · · ·MR. CONNOLLY:· Objection.
·2· · · A.· ·I think we would have done our due diligence
·3· appropriately around that.
·4· · · Q.· ·Do you recall what diligence was done around
·5· the V-Go name when it was discovered it was associated
·6· with video cameras on a wheelchair?
·7· · · A.· ·I can't relate to what the trade name versus
·8· what the other findings were in this particular
·9· context.
10· · · Q.· ·Do you know who did the domain name search?
11· · · A.· ·I'm sure it was a mix of people.
12· · · Q.· ·Could you identify some of those people?
13· · · A.· ·Our agency partners.
14· · · Q.· ·Who was that?
15· · · A.· ·GA Communications, probably known as Goble &
16· Associates at that point, and Intouch Solutions, and
17· by the way the document is written in here, I would
18· assume that Addison Whitney would have played a role
19· in that as well.
20· · · Q.· ·Who is Addison Whitney?
21· · · A.· ·Our naming company whom we use to select
22· brand names.
23· · · Q.· ·Who is Global & Associates?
24· · · A.· ·Pardon?

Page 72
·1· · · Q.· ·Who is Globale & Associates?
·2· · · A.· ·I don't know Global & Associates.
·3· · · Q.· ·I must have misheard.· I'm sorry.
·4· · · A.· ·Goble & Associates.
·5· · · Q.· ·Oh, Goble.· Who is Goble & Associates?
·6· · · A.· ·That was the former name of our advertising
·7· agency, now known as GA Communications.
·8· · · Q.· ·What role did they take in choosing the name?
·9· · · A.· ·They didn't select the name, so they didn't
10· have a role in selecting the name.
11· · · Q.· ·What role did they have in providing input on
12· the event name?
13· · · A.· ·They're our branding agency.
14· · · Q.· ·So what activities did they undertake?
15· · · A.· ·They developed the logo.
16· · · Q.· ·Did they suggest V-Go?
17· · · A.· ·They were not part of that naming selection.
18· · · Q.· ·Who made that selection?
19· · · A.· ·As I said, we did research, and it was an
20· internal decision.
21· · · Q.· ·Can you describe the process of -- strike
22· that.
23· · · · · ·Did you supply the V-Go name to GA
24· Communications to develop the logo?
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Page 73
·1· · · A.· ·Yes.

·2· · · Q.· ·And can you describe the process of working

·3· with them to come up with a logo?

·4· · · A.· ·Sure.· To develop a logo, you would always

·5· have a creative brief which outlines the parameters

·6· and character that you wish to convey with your

·7· brand.· From that you build out potential logo options

·8· and determine what's most appropriate based on the

·9· creative brief as your foundation.

10· · · Q.· ·What was Intouch's role in that process, if

11· any?

12· · · A.· ·They're our web hoster and they're our

13· back-end web builder, so they were helping look into

14· domain names with GA and seeing what we could access

15· for our brand domain name.

16· · · Q.· ·Would you expect that Intouch supplied the

17· information in the table that's at the bottom of Page

18· 185 of Exhibit 2?

19· · · A.· ·I couldn't speculate on that.

20· · · Q.· ·Do you know anyone on your team who would

21· have reviewed the information in the docket we're

22· talking about?

23· · · A.· ·The commercial leadership team.

24· · · Q.· ·Who are the members of that team?

Page 74
·1· · · A.· ·At that point it was Matt Nguyen,
·2· N-G-U-Y-E-N, John Timberlake, and Mike Stout.
·3· · · Q.· ·And yourself?
·4· · · A.· ·Yes, and Bart Larrabee, he was involved as
·5· well as our market researcher, marketing partner.
·6· · · Q.· ·Do you know if any of the people on the team
·7· reviewed this information before the May 2007 meeting?
·8· · · A.· ·I mean, I can't say whether they did review
·9· it or not.· My assumption would be that they did.
10· · · · · ·(Exhibit No. 3 marked for identification.)
11· · · · · (Recess.)
12· · · Q.· ·I'm handing you Exhibit 3.
13· · · A.· ·Thank you.· Is this done?
14· · · Q.· ·For now, but keep it nearby.· Could you
15· identify this document for me, please?
16· · · A.· ·Yes, it's the registration for the V-Go
17· stylized logo.
18· · · Q.· ·Were you involved in arriving at this
19· stylized logo?
20· · · A.· ·Yes.
21· · · Q.· ·Could you describe your involvement, please?
22· · · A.· ·Sure.· I approved the creative brief that we
23· would use to establish the logo, and I was part of the
24· decision process in which logo to select.

Page 75
·1· · · Q.· ·Does Exhibit 3 show the logo as it is
·2· currently used in connection with Valeritas'
·3· disposable insulin delivery devices?
·4· · · A.· ·Yes.
·5· · · Q.· ·At a very high level, could you describe the
·6· characteristics of the logo?
·7· · · A.· ·What do you mean?
·8· · · Q.· ·Strike that.· I'll come back to it.
·9· · · · · · · ·Has Valeritas used this logo in
10· connection with its products or services without the
11· words disposable insulin delivery at the bottom?
12· · · A.· ·Yes.
13· · · Q.· ·Could you describe those uses, please?
14· · · A.· ·We use the logo without the descriptor when
15· it's just a view of the logo and we don't want to have
16· to add our important risk information to the bottom;
17· for example, a T-shirt which would say Team V-Go.
18· · · Q.· ·Referring to Exhibit 2, the one we just slid
19· out of the way, would you turn to Page VAL190?
20· · · A.· ·190, yes.
21· · · Q.· ·Could you tell me what this document starting
22· on Page 190 and continuing through 195 is?
23· · · A.· ·Yes, it's our, it's the V-Go 20 commercial
24· kit artwork.

Page 76
·1· · · Q.· ·And what is in the V-Go 20 commercial kit?
·2· · · A.· ·It's 30 V-Go devices.· It is an easy-fill
·3· accessory.
·4· · · Q.· ·And does the logo shown on the pages
·5· representing that artwork include the words disposable
·6· insulin delivery?
·7· · · A.· ·Yes.· I apologize, it's actually our early
·8· access and clinical trial kit, so that's what this is
·9· for, versus the commercial kit, to be precise.
10· · · Q.· ·Okay.· Could we turn to page VAL208, please.
11· Could you describe what pages 208 through 213 are,
12· please?
13· · · A.· ·This is the commercial kit.
14· · · Q.· ·This is the commercial kit as -- who is
15· this --
16· · · A.· ·This is what a patient would pick up at the
17· pharmacy.
18· · · Q.· ·Are the words disposable insulin delivery at
19· the bottom of the logo on this?
20· · · A.· ·Yes.
21· · · Q.· ·Could you turn in that same exhibit, turn to
22· page val320?
23· · · A.· ·320?
24· · · Q.· ·Yes, please.
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Page 77
·1· · · A.· ·Yes.
·2· · · Q.· ·Could you tell me what this document is,
·3· spanning Pages 320 through 337?
·4· · · A.· ·To 327?
·5· · · Q.· ·320 through 337.
·6· · · A.· ·Gotcha, thank you.· This was a guide that we
·7· had used to provide to healthcare professionals who
·8· are training on the V-Go for their patients, a
·9· reference that shows all the resources available to
10· them to train.
11· · · Q.· ·Okay.· Does the logo shown in that document
12· include the words disposable insulin delivery at the
13· bottom?
14· · · A.· ·Yes.
15· · · Q.· ·So turning back to Exhibit 3 -- you can slide
16· that binder to the side, I don't expect to turn back
17· to it within the next few questions.
18· · · · · ·So why did Valeritas decide to use a logo
19· with a slanted V?
20· · · A.· ·We decided to use a logo with a slanted V
21· because it indicated motion.
22· · · Q.· ·And what was that motion intended to convey?
23· · · A.· ·Patients being able to be on the go with
24· their insulin therapy.

Page 78
·1· · · Q.· ·What is the icon that starts in the middle of
·2· the G and extends into the center of the O intended to
·3· represent?
·4· · · A.· ·The needle button on the V-Go device.
·5· · · Q.· ·If you could look on Exhibit 3, please, and
·6· in the large paragraph there towards the bottom, about
·7· halfway through that paragraph you'll see a sentence
·8· that begins:· The hyphen is.· Can you read that
·9· sentence for me, please?
10· · · A.· ·"The hyphen is a stylized design intended to
11· represent a finger prick used for drawing blood for
12· testing."· Is that where you'd like me to stop?
13· · · Q.· ·Yes, thank you.· So you just said that the
14· icon in the middle of this logo was intended to
15· represent the needle device on your product?
16· · · A.· ·Yes.
17· · · Q.· ·Yet the registration certificate says it's a
18· stylized design intended to represent a finger prick.
19· Can you tell me what a finger prick device is?
20· · · A.· ·Pardon me?
21· · · Q.· ·Could you tell me what a finger prick is, the
22· finger prick referred to?
23· · · A.· ·I would imagine it's referring to a lancet,
24· but I'm speculating.

Page 79
·1· · · Q.· ·Do you know who suggested this description in
·2· your logo?
·3· · · A.· ·I don't recall who suggested that.
·4· · · Q.· ·Has anyone ever asked what the icon in your
·5· logo represents?
·6· · · A.· ·Yes.
·7· · · Q.· ·And who has asked that question?
·8· · · A.· ·Healthcare professionals, sales reps within
·9· the company, investors.
10· · · Q.· ·Anyone else?
11· · · A.· ·Off the top of my head, I can't think of --
12· I'm sure there has been.
13· · · Q.· ·Have you ever heard of patients who use your
14· product asking what the icon is?
15· · · A.· ·Probably.· I mean, I'm speculating, but
16· probably they have.
17· · · Q.· ·Does the Valeritas V-Go product draw blood
18· samples?
19· · · A.· ·Say the question again.
20· · · Q.· ·Does the V-Go insulin delivery device draw
21· blood samples?
22· · · A.· ·No.
23· · · Q.· ·Does the V-Go device test blood glucose
24· levels?

Page 80
·1· · · A.· ·No.
·2· · · Q.· ·Do you believe that the button icon in your
·3· logo conveys motion?
·4· · · A.· ·Do I believe the button icon in the logo
·5· conveys motion?
·6· · · Q.· ·Yes.
·7· · · A.· ·No.
·8· · · Q.· ·So looking at this Exhibit 3, what are the
·9· colors that are used in connection with your logo?
10· · · A.· ·A darker green, a lighter green.
11· · · Q.· ·On that same exhibit could you read from the
12· sentence that's just above the large paragraph?
13· · · A.· ·"The colors, dark green, medium green, light
14· green, lime green, and white is our claim as features
15· of this mark."
16· · · Q.· ·Are these the colors you're using in your
17· logo at the present time?
18· · · A.· ·Yes.
19· · · Q.· ·Are you using purple in this logo?
20· · · A.· ·Not within the logo itself.· It's a secondary
21· color.
22· · · Q.· ·When you say secondary color, what do you
23· mean?
24· · · A.· ·All brands have another color associated with
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Page 81
·1· it above and beyond the primary colors, which clearly
·2· the primary colors are deviations of green.· So our
·3· other materials would show the purple as part of the
·4· materials.
·5· · · Q.· ·Is purple part of this logo?
·6· · · A.· ·No.
·7· · · Q.· ·Are the colors that are presently being used
·8· in your logo the original colors that you started with
·9· for the logo?
10· · · A.· ·These were the original selected colors for
11· the logo.
12· · · Q.· ·When did you start using purple as a
13· secondary color?
14· · · A.· ·I can't recall a specific date, but I know
15· we've talked about purple as way back as 2007.
16· · · Q.· ·When you say talked about purple, do you mean
17· talked about using it in the actual logo itself?
18· · · A.· ·No, as a second color, as I suggested
19· earlier.
20· · · Q.· ·Was purple ever a candidate for the color in
21· the logo?
22· · · A.· ·We had so many versions of the logo, I'm sure
23· every color was a candidate.
24· · · Q.· ·Do you recall if purple was among them?

Page 82
·1· · · A.· ·I can't recall, but my assumption would be
·2· yes, considering that purple is part of the Valeritas
·3· logo color.
·4· · · Q.· ·What colors do you consider to be in the
·5· purple family?
·6· · · A.· ·Periwinkle, magenta, violet, I mean, I could
·7· probably list off a bunch of pantone colors.· I'm not
·8· sure what you're asking in that.
·9· · · Q.· ·Do you consider blue to be in the purple
10· family?
11· · · A.· ·Depending on the type of blue it would be
12· because I think blue rolls into the purple family.
13· · · Q.· ·When you say it rolls into the family, what
14· do you mean by rolls in?
15· · · A.· ·You're aware of the color wheel, so I'm
16· talking about how it falls within the color wheel
17· spectrum, indigo-violet, so blue indigo-violet, when
18· you get into the blue indigo-violet phase, it all
19· depends on where you sit within your pantone specs to
20· be able to understand whether the blue would be in or
21· out of that spectrum.
22· · · Q.· ·Would there be shades of blue you would
23· consider to be outside the purple family?
24· · · A.· ·For sure.

Page 83
·1· · · Q.· ·How would you make the determination whether
·2· a particular shade of blue was in or outside the
·3· purple color family?
·4· · · A.· ·Typical marketers would go with their gut
·5· reaction on those items and probably look at your
·6· pantone wheel and see how closely they would align.
·7· · · Q.· ·Has any entity ever been authorized by your
·8· company to use the V-Go name?
·9· · · A.· ·What do you mean?
10· · · Q.· ·Has Valeritas given permission to any other
11· person or company to use V-Go in connection with that
12· company's products?
13· · · A.· ·With that company, that company's products,
14· meaning the company outside of Valeritas?
15· · · Q.· ·Yes.
16· · · A.· ·I still don't think I understand the
17· question.· Sorry.
18· · · Q.· ·That's okay.· Has Valeritas ever granted
19· permission to a non-Valeritas entity to use the name
20· V-Go in connection with that third party's products?
21· · · A.· ·Bear with me as I explain this.· In some
22· instances, for example, we advertise with the American
23· Diabetes Association through their meetings, we
24· advertise within Diabetes Care, we grant them the

Page 84
·1· right to use our advertising, but it's under the guise
·2· of advertising our own brands, so it's not to be, or
·3· under our sponsorship realm.· But not to say Company
·4· X, we are going to give you this so you can represent
·5· your brand with our name.· I don't know, I don't know
·6· if that answers your question.
·7· · · Q.· ·It did, thanks.
·8· · · · · ·(Exhibit No. 4 marked for identification.)
·9· · · Q.· ·I'm handing you what's marked Exhibit 4, and
10· could you identify that document for me?· It would be
11· the bold text right under the blocked caption.
12· · · A.· ·Valeritas, Incorporated, Responses and
13· Objections to V-Go Communications, Incorporated's,
14· First Set of Interrogations.
15· · · Q.· ·Is that interrogations or interrogatories?
16· · · A.· ·Interrogatories, excuse me.
17· · · Q.· ·Would you turn to Page 21, please.· Is that
18· your signature on Page 21 under the verification?
19· · · A.· ·Yes.
20· · · Q.· ·Thank you.· Could you turn to Page 16 of that
21· document, please?· Could you read the first sentence
22· in that full paragraph?
23· · · · · ·MR. CONNOLLY:· Page 16, response to
24· Interrogatory No. 18?
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Page 85
·1· · · · · ·MR. HOBGOOD:· It would be response to 17.
·2· · · A.· ·Starting with, "Even though"?
·3· · · Q.· ·Yes, please.
·4· · · A.· ·"Even though petitioner has not commenced use
·5· of petitioner's V-Go mark in commerce, petitioner's
·6· V-Go mark is already well known in the marketplace and
·7· petitioner is already aware of at least one instance
·8· of actual confusion."
·9· · · · · ·Should I continue?
10· · · Q.· ·That's all, thank you.· Could you provide the
11· basis for your conclusion that your mark is well known
12· in the marketplace as of the time of this answer?
13· · · A.· ·We had representatives in the field talking
14· about the need for insulin delivery since 2009.· So
15· within the areas that were targeted who were
16· communicated with, the product would have been well
17· aware of at this point.
18· · · Q.· ·Is that based on knowing the actions of your
19· representatives alone?
20· · · A.· ·We had different posters at medical meetings,
21· we had consultative meetings with influencers within
22· the space from a healthcare professional standpoint.
23· We were not broadly marketing it, per se, like having
24· advertisements in the back of the journal, but we had
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·1· ten representatives -- I'm sorry, could have been
·2· five.· What is the date of the document?
·3· · · Q.· ·The date is on Page 20, November 23, 2011.
·4· · · A.· ·Yes, we had five representatives in the field
·5· in the eastern seaboard who were seeing people who
·6· were highly involved in the areas of diabetes.
·7· · · Q.· ·Would patients have been aware of your mark
·8· at this point?
·9· · · A.· ·Well, from the TCOYD meeting they would have
10· known that there was an insulin delivery device.· We
11· did not do much with patients.
12· · · Q.· ·Was the name V-Go attached to your insulin
13· device at that May 2007 conference?
14· · · A.· ·That's where we were looking at the market
15· research to determine the name.
16· · · Q.· ·Had the name been selected for the product
17· that was being provided to patients for testing at
18· that time?
19· · · A.· ·That was the meeting that we were looking at
20· selecting the name.
21· · · Q.· ·So was the product called V-Go at that time?
22· · · A.· ·As I said, we were in market research to
23· determine the name.
24· · · Q.· ·I understand you were researching.· Was the
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·1· product called the V-Go device at that time?
·2· · · A.· ·The product was used under its technology
·3· portfolio name.
·4· · · Q.· ·What was that name?
·5· · · A.· ·H-Patch.
·6· · · Q.· ·Okay.· So had you received feedback from the
·7· marketplace generally about the popularity of your
·8· V-Go mark?
·9· · · · · ·MR. CONNOLLY:· At what time?
10· · · Q.· ·By the time of the answers given here,
11· November 2011.
12· · · A.· ·We had talked about this mark since 2007
13· so -- say the question again.
14· · · Q.· ·Did you receive feedback from the marketplace
15· as to the level of recognition of the V-Go mark?
16· · · A.· ·People were aware of the V-Go based on the
17· segments of who we spoke with.
18· · · Q.· ·When you say they were aware of the V-Go, do
19· you mean they were aware of the device itself or they
20· were aware of the name?
21· · · A.· ·The device itself was part of the name, so
22· it's all one.· I wouldn't look at it as a separate
23· entity.
24· · · Q.· ·When did you first start using the name V-Go
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·1· with the product?

·2· · · A.· ·Internally we started using it in the back

·3· end of 2007.

·4· · · Q.· ·When did you start using it outside of --

·5· when did you start using it in public?

·6· · · A.· ·2007.

·7· · · Q.· ·Did you conduct any market research studies

·8· after that was done in 2007?

·9· · · A.· ·We conduct market research studies all the

10· time.

11· · · Q.· ·Did you conduct any market research studies

12· as to the popularity of the V-Go name?

13· · · A.· ·After the name was selected, there would be

14· no need to do market research on the popularity of the

15· name.

16· · · Q.· ·When was the name selected?

17· · · A.· ·It would have been selected in the 2007 year,

18· sometime between May and June, I'm guessing, because

19· we rolled out the product name internally in October

20· of 2007 to the team to say:· We are no longer calling

21· this the h-Patch, you will only see V-Go.· And thus

22· moving forward, V-Go was used in our communications

23· internally and externally.

24· · · Q.· ·Did you conduct any market research on the
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Page 89
·1· awareness of the V-Go brand in the marketplace any
·2· time after 2007?
·3· · · A.· ·Sure.
·4· · · Q.· ·I thought you told me there was no need to do
·5· market research after the name was selected.
·6· · · · · ·MR. CONNOLLY:· Objection.
·7· · · A.· ·Not market research on the name.· Awareness
·8· you asked about.· You didn't ask about the name.
·9· · · Q.· ·Have you conducted market research on the
10· awareness of the V-Go brand in the marketplace?
11· · · A.· ·Absolutely.
12· · · Q.· ·When were those studies conducted?
13· · · A.· ·I couldn't give you an exact date.· Like I
14· said, market research is continually ongoing.
15· · · Q.· ·So could you tell me, was your conclusion
16· that you stated on Page 16 of this exhibit that the
17· V-Go mark is already well known in the marketplace,
18· was that based on the market studies?
19· · · A.· ·No, it wouldn't have been based on the market
20· studies.· It would have been based on the fact that
21· our representatives had been talking about the product
22· and about the need for a product as such in the
23· marketplace since 2009.
24· · · Q.· ·Is a representative or set of representatives
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·1· talking about a product in the marketplace enough to
·2· establish that something is well known in the
·3· marketplace?
·4· · · A.· ·It depends on the size of your universe,
·5· right?
·6· · · Q.· ·I'm asking you.
·7· · · A.· ·Well, I'm asking you.· Depending on the size
·8· of the universe is what we're referring to here,
·9· right?
10· · · Q.· ·I'm asking are the actions of sales
11· representatives alone in a marketplace enough to
12· conclude that a mark is well known or not well known
13· in a marketplace?
14· · · · · ·MR. CONNOLLY:· Objection.
15· · · A.· ·Working in a venture capital company,
16· privately-held company, yes.
17· · · Q.· ·So did you conduct market research on the
18· popularity of the V-Go mark in the marketplace after
19· 2007?
20· · · A.· ·There was no need to, so no.· Popularity of
21· the mark, to be clear, we did not do research on
22· popularity of the mark.
23· · · Q.· ·Did you do research on how well known the
24· V-Go mark is in the marketplace after 2007?
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·1· · · A.· ·Yes, we had awareness research.
·2· · · Q.· ·Who conducted that research?
·3· · · A.· ·It would have been done in the aspect of a
·4· sales force effectiveness study, and we have had two
·5· different organizations in the past few years who have
·6· worked with us on that, SBR and ICG.
·7· · · Q.· ·And how did SBR conduct the sales force
·8· effectiveness study?
·9· · · A.· ·Telephone interviews by people who are called
10· on by a representative within a 72-hour window.
11· · · Q.· ·And who were those telephone interviews
12· conducted with?
13· · · A.· ·People who had received a call from a
14· representative within the past 72 hours, a recorded
15· call.
16· · · Q.· ·What types of people would that include?
17· · · A.· ·Their customer segments.
18· · · Q.· ·Would it include doctors?
19· · · A.· ·Sure.
20· · · Q.· ·Would it include pharmacists?
21· · · A.· ·Probably not in those studies.
22· · · Q.· ·Would it include patients?
23· · · A.· ·No.
24· · · Q.· ·How would ICG have conducted the sales force
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·1· effectiveness study?
·2· · · A.· ·Same way.
·3· · · · · ·(Exhibit No. 5 marked for identification.)
·4· · · Q.· ·I'm handing you Exhibit 5.· Have you seen
·5· this logo before?
·6· · · A.· ·Yes.
·7· · · Q.· ·How did you first become aware of it?
·8· · · A.· ·Of the specific logo?
·9· · · Q.· ·Yes.
10· · · A.· ·During a search for website domain names.
11· · · Q.· ·When was that?
12· · · A.· ·In December of 2010.· December of 2010, yes.
13· · · Q.· ·What colors are used for the lettering in the
14· logo on Exhibit 5?
15· · · A.· ·Black.
16· · · Q.· ·Any other colors in that logo?
17· · · A.· ·Green.
18· · · Q.· ·Any other besides black and green?
19· · · A.· ·I don't know if they would consider white
20· part of their logo, but I wouldn't.· I would say it
21· was black and green.
22· · · Q.· ·Okay.· Would you describe the letters of that
23· logo?
24· · · A.· ·There's a V, G and O, they are all done on a
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Page 93
·1· slant, they're italicized.· The V takes precedence
·2· over the G and the O which is slightly smaller in an
·3· all-cap font size.
·4· · · Q.· ·Are any of the letters overlapping?
·5· · · A.· ·Yes, the V and the G.
·6· · · Q.· ·Could you describe the general shape of the G
·7· and the O?
·8· · · A.· ·Yes, they look like small cap.
·9· · · Q.· ·Are the G and the O mid-height or are they
10· top justified?
11· · · A.· ·They're small capped, centered it looks like.
12· · · Q.· ·Centered meaning centered top to bottom in
13· the logo as a whole?
14· · · A.· ·Yes.
15· · · Q.· ·Does the logo on Exhibit 5 have any icons
16· embedded within the letters?
17· · · A.· ·Yeah, I would say that the swish and the
18· circle at the bottom would be part of the letters.
19· · · Q.· ·Are they embedded within the letters?
20· · · A.· ·What do you mean, embedded within the
21· letters?
22· · · Q.· ·Does what you describe as the swish logo
23· overlap any of the letters?
24· · · A.· ·I would say that they were part of the
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·1· letters.
·2· · · Q.· ·Does the swish logo overlap any of the
·3· letters?
·4· · · A.· ·What do you mean by overlap?
·5· · · Q.· ·Is it superimposed on any of the letters?
·6· · · A.· ·No.
·7· · · Q.· ·Does the logo in front of you have any words
·8· below the letters V, G, and O?
·9· · · A.· ·No, it doesn't.
10· · · Q.· ·Could you describe the elements of what you
11· called the swish?
12· · · A.· ·There is a line and a circle at the end that
13· looks like somewhat like a dot, a dot wheel.
14· · · Q.· ·When you say a dot wheel, what do you mean by
15· a dot wheel?
16· · · A.· ·It looks like a dot that's in motion.
17· · · Q.· ·You said there was -- I'm sorry, I don't
18· remember if you said it was a line or a bar.· Is there
19· more than one line that's part of the swish?
20· · · A.· ·Yeah.
21· · · Q.· ·Are those lines of equal width or do they
22· taper?
23· · · A.· ·They taper.
24· · · Q.· ·And as a whole, what impression do you get
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·1· from that swish?
·2· · · A.· ·Motion, just like I do with the entire logo.
·3· · · Q.· ·Aside from the swish, what about the logo
·4· gives you the impression of motion?
·5· · · A.· ·The italics and the way that the letters are
·6· written, the font of which the letters are written in.
·7· · · Q.· ·What characteristic of the font gives you
·8· that impression of movement?
·9· · · A.· ·The italics of the font.· Excuse me.
10· · · · · ·(Luncheon recess.)
11· · · · · · · · · · AFTERNOON SESSION
12· · · Q.· ·Earlier you mentioned that you used the
13· website go-vgo to market your V-Go insulin products;
14· is that right?
15· · · A.· ·Yes.
16· · · Q.· ·Who owns the registration for that website?
17· · · A.· ·I honestly can't remember whether it falls in
18· our name or Intouch or GA's name.
19· · · Q.· ·And do you recall when the registration of
20· that domain began?
21· · · A.· ·No.
22· · · Q.· ·Do you remember when that domain was used in
23· connection with your products?
24· · · A.· ·I think we had a small landing site in the
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·1· back end of '11.
·2· · · Q.· ·And by landing site, rather, what do you mean
·3· by landing site?
·4· · · A.· ·Just a basic -- it wasn't a fully fleshed-out
·5· site.
·6· · · Q.· ·Would that site have had the Valeritas
·7· stylized logo on it?
·8· · · A.· ·Yes.· It may have been earlier than '11 as
·9· well.· I don't recall the exact date.
10· · · Q.· ·If it's not registered in your name, do you
11· think you have a written agreement with its current
12· owner?
13· · · A.· ·Yes.
14· · · Q.· ·Do you know what that website domain was used
15· for prior to being associated with your products?
16· · · A.· ·Go-vgo?
17· · · Q.· ·Yes.
18· · · A.· ·I don't believe it existed prior to.
19· · · Q.· ·Do you know of any traffic that was intended
20· for VGo Communications that went to your site instead?
21· · · A.· ·I don't understand your question.
22· · · Q.· ·Are you aware of any web traffic that was
23· intended for the VGo Communications website but
24· mistakenly went to your site?
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Page 97
·1· · · A.· ·That would be speculating.· I'm not --
·2· · · Q.· ·Okay.· Does either Valeritas or the owner of
·3· the go-vgo collect any statistics on web usage and web
·4· traffic?
·5· · · A.· ·We do collect statistics.
·6· · · Q.· ·Do those statistics include when users leave
·7· your domain and go to other domains?
·8· · · A.· ·Yes.
·9· · · Q.· ·And do you know in those statistics if there
10· are any instances of a user leaving your domain and
11· going to the VGo Communications website?
12· · · A.· ·We don't have the specifics on where people
13· go next.
14· · · Q.· ·Are you aware of any web traffic that was
15· intended for your site but went to VGo Communications'
16· site instead?
17· · · A.· ·I'm not aware.
18· · · Q.· ·Do you know if the statistics that are
19· collected include the site immediately previous to
20· when the user arrived at your site?
21· · · A.· ·I'm not aware.
22· · · Q.· ·Are you aware of any communications that went
23· to VGo Communications that was intended for Valeritas?
24· · · A.· ·Can you explain what you mean?
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·1· · · Q.· ·Any communications, meaning are you aware of
·2· any letters that went to VGo Communications but they
·3· were intended to go to Valeritas?
·4· · · A.· ·Not that I'm aware of.
·5· · · Q.· ·Are you aware of any communications that came
·6· to Valeritas but were intended for VGo Communications?
·7· · · A.· ·Not that I'm aware of.
·8· · · Q.· ·I'd like to move back to your stylized logo
·9· which is Exhibit 3.· Earlier you read from one of the
10· descriptive paragraphs in this exhibit that said that
11· the hyphen is a stylized design intended to represent
12· the finger prick used for drawing blood for testing.
13· · · · · ·Do you know if the original intent of that
14· icon was in fact to represent a finger prick device?
15· · · A.· ·It was not.
16· · · Q.· ·Was it always intended to represent the
17· needle button on your V-Go?
18· · · A.· ·Yes.
19· · · Q.· ·Did you have product sales by November 2011?
20· · · A.· ·No.
21· · · Q.· ·When earlier we talked about market research
22· and market studies in connection with your mark being
23· well known, you mentioned that you had representatives
24· in the field talking to healthcare providers; is that
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·1· right?

·2· · · A.· ·Say your question again.
·3· · · Q.· ·When we spoke earlier about the popularity or

·4· the awareness of your logo, your V-Go mark, you stated
·5· that the basis for that assertion was you had

·6· representatives talking to healthcare providers.

·7· · · A.· ·I don't think that was the context of our
·8· conversation.

·9· · · Q.· ·What was the basis for your conclusion that
10· your marks were well known in the marketplace?

11· · · · · ·MR. CONNOLLY:· Objection, asked and answered.
12· · · Q.· ·You can answer.

13· · · A.· ·When you talk about the marks, I'm talking

14· about the brand, so I would never take the mark in
15· isolation.

16· · · Q.· ·Could you look at Exhibit 4, please?
17· · · A.· ·Yup.

18· · · Q.· ·If you could turn to Page 16, please.

19· · · A.· ·Yes.
20· · · Q.· ·Could you read the first sentence of that

21· full paragraph starting with:· Even though?
22· · · A.· ·"Even though petitioner has not commenced the

23· use of petitioner's V-Go mark in commerce,
24· petitioner's V-Go mark is already well known in the
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·1· marketplace and the petitioner is already aware of at
·2· least one instance of actual confusion."

·3· · · Q.· ·Again, what is the basis for your conclusion

·4· that the V-Go mark was well known in the marketplace
·5· at the time of your answer?

·6· · · · · ·MR. CONNOLLY:· Objection, asked and answered.
·7· · · Q.· ·You may answer.

·8· · · A.· ·The brand was known within the marketplace

·9· because of various representatives being in the field
10· having conversations with their customers about the

11· needs of this type of product.
12· · · Q.· ·So I understand you're saying with regard to

13· the brand, but specifically I'm asking you about the
14· mark.

15· · · A.· ·I can't delineate between the two.

16· · · Q.· ·You can't delineate between the brand and the
17· V-Go mark?

18· · · A.· ·Not when we're talking about in the
19· marketplace.· You would see that in the context of a

20· whole.

21· · · Q.· ·Up to the time of this answer, which was
22· November 2011, how many representatives did you have

23· talking to healthcare providers?
24· · · A.· ·We had five up and down eastern seaboard.
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Page 101
·1· · · Q.· ·Anywhere else in the country?
·2· · · A.· ·Five up and down the eastern seaboard.
·3· That's all.
·4· · · Q.· ·Anywhere else in the world?
·5· · · A.· ·No.
·6· · · Q.· ·When did those five representatives start
·7· talking to the healthcare professionals?
·8· · · A.· ·They started talking about the need of
·9· insulin delivery in August of 2009.
10· · · Q.· ·When did those representatives start using
11· your V-Go mark in their conversations with healthcare
12· professionals?
13· · · A.· ·August 2009.
14· · · Q.· ·How many calls would you say those
15· representatives made in a week?
16· · · A.· ·Twenty to 30 calls per week.
17· · · Q.· ·Is that per representative or total?
18· · · A.· ·Per representative.
19· · · Q.· ·When those representatives made those calls,
20· did they leave any written marketing materials with
21· the folks they met with?
22· · · A.· ·I don't believe so at that time.· We may have
23· had a front-back piece.
24· · · Q.· ·Meaning a single-page document?
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·1· · · A.· ·A front and back stylized document, yes.

·2· · · Q.· ·Would that document have included the

·3· stylized logo?

·4· · · A.· ·Yes.

·5· · · Q.· ·Earlier you mentioned that at the time you

·6· were reviewing the domain names and the product names

·7· that you were aware of Paslix and a Turkish tour

·8· company using the V-Go name.

·9· · · · · ·Were there any others that you became aware

10· of at that time using the V-Go name?

11· · · A.· ·I don't recall at that point, in that 2007

12· time point.

13· · · Q.· ·Are you aware of anyone now presently using

14· the V-Go name aside from VGo Communications in

15· connection with products?

16· · · A.· ·Yes.

17· · · Q.· ·Could you say who that is, please?

18· · · A.· ·There was an electronic cigarette company

19· that -- I don't know if they exist anymore.

20· · · Q.· ·Do you remember the name?

21· · · A.· ·V-Go.

22· · · Q.· ·That was the name of the company?

23· · · A.· ·That was how they talked about the product.

24· I don't know if that was the name.
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·1· · · Q.· ·So what I was getting at is it the name of
·2· the company, I heard you say you weren't sure?
·3· · · A.· ·Yes, that's correct.
·4· · · Q.· ·Was it the name of the product?
·5· · · A.· ·I believe it was.
·6· · · Q.· ·Any other entities using the name?
·7· · · A.· ·V-Go Communications.
·8· · · Q.· ·Anyone else?
·9· · · A.· ·Off the top of my head, I can't think of
10· anything.· I'm sorry, Matthias Rath.
11· · · Q.· ·Can you describe the products that he's using
12· the V-Go name in connection with?
13· · · · · ·MR. CONNOLLY:· Currently, today?
14· · · Q.· ·Currently, yes.
15· · · A.· ·I don't believe he's using the name currently
16· today.
17· · · Q.· ·How did you become aware of his use or
18· proposed use of the name?
19· · · A.· ·I don't recall.
20· · · Q.· ·Have you communicated with Matthias Rath in
21· the past?
22· · · · · ·MR. CONNOLLY:· The witness personally?
23· · · Q.· ·Has Valeritas communicated with Matthias Rath
24· in the past?
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·1· · · A.· ·I don't know how to answer.· It's through
·2· counsel, through each other's counsels.
·3· · · Q.· ·Is Valeritas currently opposing a
·4· registration by Matthias Rath?
·5· · · A.· ·Yes.
·6· · · Q.· ·Aside from communications through counsel,
·7· has Valeritas had any communications directly with
·8· Matthias Rath?
·9· · · A.· ·Not that I'm aware of.
10· · · · · ·MR. HOBGOOD:· No more questions.
11· · · · · ·MR. CONNOLLY:· I have no questions for the
12· witness.· Thank you very much.
13· · · · · ·(Whereupon, the deposition was concluded at
14· 1:17 p.m.)
15
16
17
18
19
20
21
22
23
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·1· · · · · · · · · · · ·CERTIFICATE

·2· COMMONWEALTH OF MASSACHUSETTS

·3· · · · · ·I, Cindy M. Falcon, Certified Shorthand

·4· Reporter and Notary Public duly commissioned and

·5· qualified in and for the Commonwealth of

·6· Massachusetts, do hereby certify that there came

·7· before me the person hereinbefore named and was by me

·8· duly sworn to testify to the truth of her knowledge

·9· concerning the matters in controversy in this cause;

10· that she was thereupon carefully examined upon her

11· oath and her examination reduced to typewriting under

12· my direction; and that the deposition is a true and

13· accurate record of the testimony given by the witness.

14· · · · · · · ·I further certify that I am not

15· interested in the cause of this action.

16· · · · · · · ·IN WITNESS WHEREOF, I have hereunto set

17· my hand this 26th day of August, 2013.

18

19· · · · · · · · · · · · · ·_____________________

20· · · · · · · · · · · · · ·Notary Public

21· My Commission Expires:

22· June 25, 2017

23

24
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·1· · · · · · · · ·DEPOSITION ERRATA SHEET
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·3· Case Caption: Valeritas, Inc., Vs.

·4· · · · · · · · VGo Communications, Inc.

·5· · · · · ·DECLARATION UNDER PENALTY OF PERJURY

·6· · · · · ·I declare under the penalty of perjury that I

·7· have read the entire transcript of my Deposition taken

·8· in the captioned matter or the same has been read to

·9· me, and the same is true and accurate, save and except

10· for changes and/or corrections, if any, as indicated

11· by me on the DEPOSITION ERRATA SHEET hereof, with the

12· understanding that I offer these changes as if still

13· under oath.

14· · · · · · Signed on the ____ day of ____________,

15· 20__.

16

17· __________________________

18· TARA L. CHARVAT
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· 1· · · · · IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
· 2· · · · · BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
· 3
· 4· · VALERITAS, INC., · · · · · · · In the Matter of U.S.
· 5· · · · · Petitioner, · · · · · · Reg. No. 3,895,432
· 6· · · · · · · · · · · · · · · · · For the Mark: · VGO
· 7· · · vs. · · · · · · · · · · · · Filing Date: · 3/2/2010
· 8· · VGO COMMUNICATIONS, INC., · · · Reg. Date: · 12/21/2010
· 9· · · · · Respondent. · · · · · · Canc. No. 92054171
10· · -------------------------------x
11
12· · · · · · · · · · · · DEPOSITION OF
13· · · · · · · · · · · · KRISTEN PETERSON
14· · · · · · · · · Tuesday, September 17, 2013
15· · · · · · · · · · · · · 10:14 a.m.
16· · · · · · · · · · · · · Wilmer Hale
17· · · · · · · · · · · · 60 State Street
18· · · · · · · · · · Boston, Massachusetts 02109
19
20· · · · · · · · · · · Laurie K. Langer, RPR
21
22
23
24

Page 2
· 1· · · · · · · · · · APPEARANCES
· 2
· 3· · ON BEHALF OF THE PETITIONER (s):
· 4· · · BY: · Scott J. Connolly, Esq.
· 5· · · · · · Sheri S. Mason, Esq.
· 6· · · · · · · · MORSE BARNES-BROWN PENDLETON, PC
· 7· · · · · · · · CityPoint
· 8· · · · · · · · 230 Third Avenue
· 9· · · · · · · · 4th Floor
10· · · · · · · · Waltham, Massachusetts 02451
11· · · · · · · · (781) 622-5930
12· · · · · · · · sconnolly@mbbp.com
13· · · · · · · · smason@mbbp.com
14
15· · ON BEHALF OF THE RESPONDENT(s):
16· · · BY: · John V. Hobgood, Esq.
17· · · · · · Michael J. Bevilacqua, Esq.
18· · · · · · · · WILMER HALE
19· · · · · · · · 60 State Street
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21· · · · · · · · (617) 526-6448
22· · · · · · · · john.hobgood@wilmerhale.com
23· · · · · · · · michael.bevilacqua@wilmerhale.com
24
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· 1· · · · · · · · · · · · INDEX OF EXAMINATION
· 2· · WITNESS:· Kristen Peterson
· 3· · EXAMINATION· · · · · · · · · · · · · · · · · PAGE NO.
· 4· · By Mr. Hobgood · · · · · · · · · · · · · · · · · 4
· 5
· 6
· 7· · · · · · · · · · · · INDEX TO EXHIBITS
· 8· · NO.· · DESCRIPTION· · · · · · · · · · · · · PAGE NO.
· 9· · 1· · · Binder of Documents · · · · · · · · · · · 32
10· · 2· · · Binder of Documents · · · · · · · · · · · 32
11· · 3· · · V-GO Trademark Registration · · · · · · · 40
12· · 4· · · VGO Disposable Insulin Delivery
13· · · · · Trademark Registration · · · · · · · · · 42
14· · 5· · · Valeritas, Inc.'s Responses and
15· · · · · Objections to VGo Communications,
16· · · · · Inc.'s First Set of Interrogatories · · · 53
17· · 6· · · VGo Logo · · · · · · · · · · · · · · · · 61
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21
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Page 4
·1· · · · · · · · · · · P R O C E E D I N G S
·2
·3· · · · · · · · · · · · KRISTINE PETERSON,
·4· ·having been satisfactorily identified by the production
·5· ·of her driver's license, and duly sworn by the Notary
·6· ·Public, was examined and testified as follows:
·7
·8· · · · · · · ·MR. HOBGOOD:· The standard stipulations?
·9· · · · · · · ·MR. CONNOLLY:· Sure.· We'll agree to the
10· ·stipulations we agreed to at the last deposition; that
11· ·we'll reserve all objections and motions to strike until
12· ·the time of trial except as to the form of the
13· ·questions.
14· · · · · · · ·MR. HOBGOOD:· And read and sign, but we'll
15· ·waive the filing, seal, and certification.
16· · · · · · · ·MR. CONNOLLY:· Agreed.
17· · · · · · · ·MR. HOBGOOD:· Okay.
18
19· · · · · · · · · · · · · EXAMINATION
20
21· ·BY MR. HOBGOOD:
22· · · Q.· Would you state your name for the record, please.
23· · · A.· Kristine Peterson.
24· · · Q.· What is your address, Miss Peterson?
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Page 5
·1· · · A.· Home address?
·2· · · Q.· Yes, please.
·3· · · A.· 8 Old Barn Court, Newtown, Pennsylvania 18940.
·4· · · Q.· And do you know what this proceeding is today?
·5· · · A.· Yes.
·6· · · Q.· Is Valeritas your current employer?
·7· · · A.· Yes.
·8· · · Q.· Have you ever had your deposition taken before?
·9· · · A.· Yes.
10· · · Q.· So just a few ground rules here.· Preliminaries.
11· · · · · So Miss Langer will prepare a transcript of my
12· ·questions and your answers so please answer verbally
13· ·instead of shaking your head or nodding your head; is
14· ·that okay?
15· · · A.· Yes.· I'll try to remember.
16· · · Q.· I do the same thing.· Also, please do your best
17· ·to wait for me to finish and I'll do my best to wait for
18· ·you to finish, that way we're not talking over one
19· ·another.· Okay?
20· · · A.· Yes.
21· · · Q.· And your lawyers may object from time to time,
22· ·and you still must answer unless they instruct you not
23· ·to do so; do you understand?
24· · · A.· Yes.

Page 6
·1· · · Q.· And I'll try to arrange breaks every now and
·2· ·again.· If you need a break just let me know and we can
·3· ·stop, take a break, and then we'll resume.
·4· · · · · And you're aware that you're now under oath?
·5· · · A.· Yes.
·6· · · Q.· Have you taken any medications or any other
·7· ·substances that might affect your ability to understand
·8· ·and answer truthfully?
·9· · · A.· No.
10· · · Q.· Is there any reason you can think of as to why
11· ·you may not be able to answer fully and truthfully?
12· · · A.· No.
13· · · Q.· What's your education?
14· · · A.· I have a Master's degree.
15· · · Q.· And what's that Master's in?
16· · · A.· It's an M.B.A.
17· · · Q.· Okay.· And your Bachelor's degree?
18· · · A.· Yes, I have a Bachelor's in science.
19· · · Q.· Okay.· And what area is that in?
20· · · A.· Marketing.
21· · · Q.· And when did you get your BS?
22· · · A.· 1981.
23· · · Q.· Okay.· And the M.B.A.?
24· · · A.· 1983.

Page 7
·1· · · Q.· And did your studies in marketing or the M.B.A.
·2· ·include anything about telecommunications or robotics?
·3· · · A.· Not robotics.· Communications was included.
·4· · · Q.· Anything in telecommunications?
·5· · · A.· No.
·6· · · Q.· How long have you been with Valeritas?
·7· · · A.· Since June of 2009.
·8· · · Q.· Okay.· And what's your current title?
·9· · · A.· CEO.
10· · · Q.· How long have you held that position?
11· · · A.· Since I joined.
12· · · Q.· Okay.· And generally speaking what are your
13· ·responsibilities as CEO?
14· · · A.· I'm responsible for running the organization and
15· ·raising financing for the organization.
16· · · Q.· Have you held any other -- no.· You said you
17· ·didn't.· Sorry.· Scratch that.
18· · · · · Do you hold any other positions with other
19· ·companies or organizations?
20· · · A.· Yes.· I'm on the board of two public companies.
21· ·And I'm on the board for a trade association and for a
22· ·not-for-profit organization.
23· · · Q.· And what are those two companies?
24· · · A.· Which two?

Page 8
·1· · · Q.· You said you were on the board of two public

·2· ·companies.

·3· · · A.· Yes.

·4· · · Q.· Which companies are those?

·5· · · A.· ImmunoGen and Amarin.

·6· · · Q.· And what's the mission of ImmunoGen?· The mission

·7· ·statement.· Broadly what's their goal?

·8· · · A.· They're looking for treatments to fight cancer.

·9· · · Q.· And for Amarin?

10· · · A.· Treatments to deal with elevated lipids.

11· · · Q.· Who were your past employers?

12· · · A.· Prior to joining, prior to joining Valeritas I

13· ·was with Johnson & Johnson.

14· · · Q.· Okay.

15· · · A.· Prior to that I was with Biovail.· And prior to

16· ·that I was with Bristol-Myers Squibb.

17· · · Q.· How long were you at Johnson & Johnson?

18· · · A.· Five years.

19· · · Q.· How long for Biovail?

20· · · A.· Just under a year and a half.· And with BMS

21· ·20 years.

22· · · Q.· Okay.· Going back to J&J; what positions did you

23· ·hold there?

24· · · A.· I had two positions that I held at J&J.· I was
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Page 9
·1· ·the, I believe it was executive vice president, was the
·2· ·title, for strategic marketing.· Global strategic
·3· ·marketing.· And then I was the company group chair for
·4· ·the biotech businesses.
·5· · · Q.· And what were your responsibilities as executive
·6· ·VP of strategic marketing?
·7· · · A.· Working alongside R and D to develop the global
·8· ·launch plans for all the products in the pipeline.
·9· · · Q.· How about your responsibilities as company group
10· ·chair?
11· · · A.· Running a large global business.· Including R and
12· ·D and global manufacturing.
13· · · Q.· And what were the -- what was the nature of the
14· ·products or services that J&J provided during your
15· ·tenure there that you had oversight for?
16· · · A.· A wide range.· They were mainly pharmaceuticals,
17· ·biologics.· Some device overlap.
18· · · Q.· What was the nature of those devices?
19· · · A.· Stem cell therapy, scaffolds, and delivery
20· ·systems.
21· · · Q.· Any robotics or telecommunications equipment?
22· · · A.· No.· None that I can recall.
23· · · Q.· And so now into Biovail; what position did you
24· ·hold there?

Page 10
·1· · · A.· I was president for the U.S. operation and I
·2· ·think it was executive vice president.· The title was
·3· ·executive or senior vice president for the Canadian and
·4· ·the U.S. organization.
·5· · · Q.· And what was the nature of the products that
·6· ·Biovail was selling?
·7· · · A.· Pharmaceuticals.
·8· · · Q.· Any robotics or telecommunications equipment?
·9· · · A.· No.
10· · · Q.· What were the positions you held at Bristol
11· ·Meyers?
12· · · A.· There was a very long list.· They were all
13· ·commercial roles.· Everything on the sale side,
14· ·marketing side.· I ran the generics division and then I
15· ·ran one of their largest business units in
16· ·cardiovascular and metabolic diseases.
17· · · Q.· And again, the nature of the products?
18· · · A.· All pharmaceutical.
19· · · Q.· Okay.· Any robotics or telecommunications
20· ·equipment?
21· · · A.· No.
22· · · Q.· Okay.· Did any of these past employers have a
23· ·relationship with Valeritas that you know of?
24· · · A.· Yes.· Johnson & Johnson did.

Page 11
·1· · · Q.· And what was the nature of that relationship?
·2· · · A.· Johnson & Johnson has a venture capital arm,
·3· ·internal venture capital group, and they had an
·4· ·investment in Valeritas.
·5· · · Q.· And did you have any dealings with Valeritas
·6· ·while you were at Johnson & Johnson?
·7· · · A.· No.
·8· · · Q.· And outside of your employment with your previous
·9· ·employers, did you have any dealings with Valeritas
10· ·before you joined them?
11· · · A.· No.
12· · · Q.· Okay.· So what are Valeritas' products?
13· · · A.· Our primary product is V-Go, our disposable
14· ·delivery insulin system.· And we have products in our
15· ·pipeline as well.· But the primary focus is V-Go.
16· · · Q.· Are any of those products that are in the
17· ·pipeline directed to telecommunications or robotics?
18· · · A.· No.
19· · · Q.· And again, with reference to the products in the
20· ·pipeline.· Will those -- are the plans to use the V-Go
21· ·name with those products or will they have different
22· ·names?
23· · · A.· One of them will definitely continue the V-Go
24· ·name.· It would be a generation 2 type of a product.

Page 12
·1· ·The others I don't know at this point.

·2· · · Q.· Okay.· That generation 2 product, is that still

·3· ·directed to disposable insulin delivery?

·4· · · A.· Yes.

·5· · · Q.· So when did you start shipping products with the

·6· ·V-Go name associated with those products to customers?

·7· · · A.· Shipments to customer.· I might need some

·8· ·clarification here because we began shipping to

·9· ·wholesalers and to customers in January of 2012, but we

10· ·have been shipping some product prior to that for

11· ·individual use with patients and physicians.

12· · · Q.· So for the individual use in patients, do you

13· ·know how far before January 2012 that was happening?

14· · · A.· That probably would have happened shortly

15· ·after -- let me think.· Timeframe.· It would have been

16· ·in 2011 but I don't know the precise date in 2011.

17· · · Q.· Do you think it was -- can you narrow it down to

18· ·a quarter, to first quarter or second quarter?

19· · · A.· I'm trying to think.· I'm guessing because I'm

20· ·not the person who does the shipments.· I'll say midyear

21· ·was probably roughly right.

22· · · Q.· Okay.· And was the stylized logo that you have

23· ·associated with those products, what was the nature of

24· ·the name that was associated with that?
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Page 13
·1· · · · · I'm sorry.· I'll ask it again.
·2· · · · · You have both the name V-Go and you have a
·3· ·stylized logo?
·4· · · A.· (Witness nods in the affirmative.)
·5· · · Q.· And I'm wondering did you use the stylized logo
·6· ·with those products when they shipped in 2011?
·7· · · A.· Yes.
·8· · · Q.· Okay.
·9· · · A.· In fact, we've been using the stylized logo since
10· ·I joined the organization.· In the materials that we
11· ·shared with clinicians and a variety of different
12· ·customer sites.
13· · · Q.· So what is a disposable insulin delivery device?
14· · · A.· So the V-Go is designed for Type 2 diabetics.
15· ·You insert it with insulin and then the patient puts it
16· ·on their body, on the abdomen, and they click a couple
17· ·of buttons and they deliver insulin on a continuous
18· ·24-hour basis.· And then they click other buttons which
19· ·will deliver insulin at mealtime.
20· · · Q.· And what other options do patients have for
21· ·taking insulin aside from the V-Go device?
22· · · A.· They can inject with pens or with syringes or in
23· ·some cases with the durable pumps.
24· · · Q.· And could you describe the features of your

Page 14
·1· ·product that set it apart from those other methods that
·2· ·you just mentioned?
·3· · · A.· Certainly.· The patient wears the product.· The
·4· ·person gets delivery of both the basal and bolus
·5· ·delivery of insulin.· It's easy for the patient to use
·6· ·because they're wearing it, so they don't have to
·7· ·remember to carry pens or needles with them.
·8· · · Q.· And do you have any competitors?
·9· · · A.· Not directly.· Indirectly.· So indirectly it
10· ·would be the pens and the needles.
11· · · Q.· Okay.· Could you identify some of those
12· ·competitors that you said --
13· · · A.· The indirect ones?
14· · · Q.· Yeah.
15· · · A.· Yes.· That would be like Sanofi, Novo, Lilly.
16· · · · · And then on the pump space, because those would
17· ·be indirect competitors as well, it would be Medtronic,
18· ·J&J, Insulet.· And there's probably about four to six
19· ·others who I wouldn't remember all of their names.
20· · · Q.· Okay.· First Sanofi, Novo, and Lilly.· What's the
21· ·nature of those products?
22· · · A.· They have insulin pens.
23· · · Q.· Okay.
24· · · A.· Insulin in vials as well.

Page 15
·1· · · Q.· So who's the end user of the V-Go product?

·2· · · A.· The end user would be a patient.
·3· · · Q.· And do those patients need a prescription to get

·4· ·the device?

·5· · · A.· Yes.
·6· · · Q.· And where do they get such a prescription?

·7· · · A.· They get the prescription either at the retail
·8· ·pharmacy or through an outpatient clinic pharmacy that

·9· ·could be associated with a hospital, or they get it
10· ·through a medical distributor.

11· · · Q.· And so is that where the patients would get the

12· ·actual prescription for it, or is that where they would
13· ·get the device?

14· · · A.· That's where they get the device.
15· · · Q.· Okay.

16· · · A.· The device.

17· · · Q.· And where would they get the prescription for the
18· ·device?

19· · · A.· From the physician.
20· · · Q.· Okay.· Does Valeritas sell any telecommunications

21· ·equipment?

22· · · A.· No.
23· · · Q.· How about robotics equipment?

24· · · A.· No.

Page 16
·1· · · Q.· Are you familiar with the VGo Communications

·2· ·telepresence robot?

·3· · · A.· Yes.

·4· · · Q.· Do you believe that the doctors who prescribe

·5· ·your product to their patients are educated people?

·6· · · A.· Well, I believe -- I think by the very nature of

·7· ·them being physicians they're educated.

·8· · · Q.· And do you think that they would understand the

·9· ·nature and use of your V-Go product?

10· · · A.· We have to explain it to them, yes.

11· · · Q.· Do you believe that the doctors who prescribe

12· ·your product can tell the difference between your

13· ·product and the telepresence robot?

14· · · A.· I think it would depend upon the setting in which

15· ·it is presented to them.

16· · · Q.· So could you give me some examples of where they

17· ·couldn't tell the difference?

18· · · A.· Certainly.· They just heard the name of the

19· ·product, they may not know which one is which.

20· · · Q.· If a doctor was told the nature of the product do

21· ·you think they could distinguish?

22· · · A.· If they were given a detailed description then in

23· ·that case they probably could.

24· · · Q.· Earlier you mentioned some places where you could
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Page 17
·1· ·buy, pardon me, where the patients could buy the

·2· ·product.· Could you repeat that for me, the various

·3· ·outlets that are available.

·4· · · A.· Certainly.· At a retail pharmacy, an outpatient

·5· ·clinic pharmacy which are sometimes associated in

·6· ·hospitals, and with a medical distributor.

·7· · · Q.· Do you know if you can buy a VGo telepresence

·8· ·robot at a retail pharmacy?

·9· · · A.· I don't know where the VGo robots are sold.

10· · · Q.· Do you know of any outpatient clinics that sell

11· ·telepresence robots?

12· · · A.· I have no idea.

13· · · Q.· And do you know of any durable medical equipment

14· ·houses that sell telepresence robots?

15· · · A.· I have no idea.· I don't know what the, who sells

16· ·to customers out there.

17· · · Q.· Is it accurate for me to say that you don't know

18· ·of any that do?

19· · · A.· No, I don't know whether they do.

20· · · Q.· Can you identify a retail pharmacy that sells

21· ·telepresence robots?

22· · · A.· Again, I don't know who sells their products.

23· · · Q.· Does McKesson Corporation distribute your

24· ·product?
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·1· · · A.· Yes.
·2· · · Q.· And can you buy a VGo telepresence robot from
·3· ·McKesson?
·4· · · A.· I don't know.
·5· · · Q.· Does AmerisourceBergen Corporation distribute
·6· ·your product?
·7· · · A.· Yes.
·8· · · Q.· Do you know if you can buy a telepresence robot
·9· ·from AmerisourceBergen?
10· · · A.· I don't know.
11· · · Q.· Does ANDA Incorporated distribute your product?
12· · · A.· I'm sorry.· Repeat the name.
13· · · Q.· A-N-D-A Incorporated.
14· · · A.· I don't know.
15· · · · · I would like to interject there's a number of
16· ·medical distributors, I don't know all of the names of
17· ·the medical distributors nor all of the regional
18· ·wholesalers.
19· · · Q.· Okay.· Does Better Living Now distribute your
20· ·product?
21· · · A.· Yes.
22· · · Q.· Can you buy a telepresence robot from Better
23· ·Living Now?
24· · · A.· I don't know.
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·1· · · Q.· Does Burlington Drug Company sell your product?

·2· · · A.· I don't know.

·3· · · Q.· Does Byron Healthcare distribute your product?

·4· · · A.· I don't know.

·5· · · Q.· Does Cardinal Health distribute your product?

·6· · · A.· Yes.

·7· · · Q.· Can you buy a telepresence robot from Cardinal

·8· ·Health?

·9· · · A.· I don't know.

10· · · Q.· Does Delight Medical distribute your product?

11· · · A.· I don't know.

12· · · Q.· Does Diabetes Management and Supplies distribute

13· ·your product?

14· · · A.· I don't know.

15· · · Q.· Does Edgepark Medical Supplies distribute your

16· ·product?

17· · · A.· Yes.

18· · · Q.· Can you buy a VGo telepresence robot from

19· ·Edgepark Medical?

20· · · A.· I don't know.

21· · · Q.· Does Frank W. Kerr distribute your product?

22· · · A.· Say that one again.

23· · · Q.· Frank W. Kerr.· K-e-r-r.

24· · · A.· I don't know.
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·1· · · Q.· Does HD Smith Wholesale Drug Company distribute

·2· ·your product?

·3· · · A.· Yes.

·4· · · Q.· Can you buy a telepresence robot from HD Smith?

·5· · · A.· I don't know.

·6· · · Q.· Does Independence Medical distribute your

·7· ·product?

·8· · · A.· I don't know.

·9· · · Q.· Does Liberty Medical Supply distribute your

10· ·product?

11· · · A.· Yes.

12· · · Q.· Can you buy a telepresence robot from Liberty?

13· · · A.· I don't know.

14· · · Q.· Does Miami-Luken Incorporated distribute your

15· ·product?

16· · · A.· I don't know.

17· · · Q.· Does Mini Pharmacy Enterprise distribute your

18· ·product?

19· · · A.· I don't know.

20· · · Q.· Does Morris and Dickson distribute your product?

21· · · A.· I don't know.

22· · · Q.· Does North Carolina Mutual Wholesale Drug Company

23· ·distribute your product?

24· · · A.· I don't know.
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Page 21
·1· · · Q.· Does Prescription Supply Incorporated distribute

·2· ·your product?

·3· · · A.· I don't know.

·4· · · Q.· Does Rochester Drug Company distribute your

·5· ·product?

·6· · · A.· I don't know.

·7· · · Q.· Does Smith Drug Company distribute your product?

·8· · · A.· I don't know.

·9· · · Q.· Does Value Drug Company distribute your product?

10· · · A.· I don't know.

11· · · Q.· Can you identify any company that distributes

12· ·your product that also sells a VGo telepresence robot?

13· · · A.· Again, I don't know who sells the VGo

14· ·telepresence robot, so I don't think I can tell you who

15· ·distributes both.

16· · · Q.· Is it fair for me to say that you cannot identify

17· ·a distributor that sells both your product and a VGo

18· ·telepresence robot?

19· · · A.· No.· Because I believe in that case I don't know

20· ·who is selling which one, so there may be a case where

21· ·both do and I just don't know.

22· · · Q.· So you don't know of any that do?

23· · · A.· I don't know of anyone who sells which one.

24· ·so -- I don't know who sells who sells our product and

Page 22
·1· ·sells the other product.

·2· · · Q.· And in a yes or no answer, do you know of any

·3· ·distributors that sell both your product and sell VGo

·4· ·telepresence robots?

·5· · · A.· No, I don't know, because I don't know their

·6· ·distributors.

·7· · · Q.· Okay.· Do you have a written agreement with any

·8· ·of the distributors that do distribute your product?

·9· · · A.· Yes.

10· · · Q.· And what does that agreement cover?

11· · · A.· Providing the product to make shipments available

12· ·to their customers.

13· · · Q.· Does the agreement talk about the use of your

14· ·logos or trademarks?

15· · · A.· I don't know.

16· · · Q.· And has Valeritas trained the distributors on

17· ·what the product is?

18· · · A.· I don't know.

19· · · Q.· Can you think of anyplace where a customer could

20· ·buy both the V-Go disposable insulin delivery device and

21· ·a VGo telepresence robot?

22· · · · · · · ·MR. CONNOLLY:· Objection.· Asked and

23· ·answered.

24· · · · · · · ·You may answer again.

Page 23
·1· · · Q.· You may answer.

·2· · · · · · · ·MR. CONNOLLY:· You have to answer again.

·3· · · A.· Oh, okay.· Well, I don't know who is selling the

·4· ·robot so it's hard for me to tell you I know of a

·5· ·customer that sells both.

·6· · · Q.· So how much does your product cost?

·7· · · A.· Roughly $215 a month.· That's the wholesale

·8· ·acquisition cost.· That's what, the cost the wholesaler

·9· ·pays for the product roughly.

10· · · Q.· Okay.· Do you know what a patient typically pays

11· ·for the product?

12· · · A.· It varies across depending on the insurance

13· ·coverage that they have or whether they're cash paying.

14· ·And we don't control that price.

15· · · Q.· And in the case where they have insurance do you

16· ·know if part of that cost is covered by their insurance?

17· · · A.· I would assume if they have drug insurance or

18· ·medical benefit insurance, in many cases it will be

19· ·covered.· Not in all.

20· · · Q.· Okay.· Do you know how much a VGo telepresence

21· ·robot costs?

22· · · A.· No.

23· · · Q.· Would it surprise you to learn that it's about

24· ·$6,000 per robot?

Page 24
·1· · · A.· It doesn't surprise me one way or another.· I
·2· ·don't have any concept of its cost.
·3· · · Q.· Is your product disposable?
·4· · · A.· Yes.
·5· · · Q.· Do you think that the VGo -- do you think that
·6· ·the VGo telepresence robot is disposable?
·7· · · A.· I have no idea.
·8· · · Q.· Do you know of any $6,000 devices that are
·9· ·considered disposable?
10· · · A.· There are devices that have components that are
11· ·disposable in some of the insulin pumps; so portions
12· ·that are disposable.
13· · · Q.· How much do those pumps cost?
14· · · A.· They can range from 5,000 to $15,000.
15· · · Q.· And are those pumps as a whole disposable?
16· · · A.· Components are disposable, not the entire pump.
17· · · Q.· Do you think the VGo telepresence robot is
18· ·electronic?
19· · · A.· I don't know.
20· · · Q.· Could you describe in your words what your
21· ·understanding of what the VGo robot is?
22· · · A.· I know that it plays videos and conveys
23· ·information to patients and to physicians.
24· · · Q.· So with that understanding do you think that the
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Page 25
·1· ·VGo robot is electronic?

·2· · · A.· I could assume that it has some sort of power

·3· ·system.

·4· · · Q.· Okay.

·5· · · A.· But I don't know what powers it.

·6· · · Q.· I understand.· Is your product electronic?

·7· · · A.· It is not electronic.

·8· · · Q.· Does your product need a battery or an electric

·9· ·power source?

10· · · A.· No.· It's powered hydraulically.

11· · · Q.· Do you use the fact that your device is not

12· ·electronic and does not need a battery in your

13· ·marketing?

14· · · A.· Yes.

15· · · Q.· Do you market your product to hospitals?

16· · · A.· We market our product to physicians, many of whom

17· ·may be in hospitals.

18· · · Q.· Do you market your product to anyone other than

19· ·physicians in hospitals?

20· · · A.· We market to nurse practitioners, physician

21· ·assistants, nurses, clinical diabetes educators,

22· ·pharmacists.· Sometimes patients.

23· · · Q.· And what do those marketing efforts include?

24· · · A.· I'm sorry.· Can you be more specific.

Page 26
·1· · · Q.· What types of activities does Valeritas undertake
·2· ·to market their products to the people that you've just
·3· ·listed?
·4· · · A.· Well, typically it's a sales representative who
·5· ·is calling on one of the customers and conveys
·6· ·information about the product.· We also have an online
·7· ·presence and we market through videos, DVDs,
·8· ·advertisements, some direct to patients.
·9· · · Q.· And who at the hospitals buy your product?
10· · · A.· In that case it would be a pharmacist ordering a
11· ·product in.
12· · · Q.· Would you expect those pharmacists to also buy
13· ·telecommunications robots?
14· · · A.· I don't know who buys telecommunications robots.
15· · · Q.· Do you market your V-Go products to any
16· ·information technology support staff in the hospitals?
17· · · A.· Not directly.· We may interact with some of the
18· ·technology folks.· For instance, I was working with a
19· ·rep in the field and she was asking the physician about
20· ·his electronic medical records to make certain that V-Go
21· ·was included.· And so if it's not she's obviously going
22· ·to bird dog to make sure it's included in those sort of
23· ·technologies that the physicians have.
24· · · Q.· And when you say "bird dog" you mean that your
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·1· ·rep would follow up with the person who is in charge of
·2· ·the EMR system?
·3· · · A.· Whoever would be appropriate, yes.
·4· · · Q.· And would you consider those activities to be
·5· ·marketing to the EMR personnel?
·6· · · A.· Certainly.
·7· · · Q.· Are your representatives advocating the use of
·8· ·your product over a competing product to the EMR
·9· ·personnel?
10· · · A.· I wouldn't know specifically what they would be
11· ·saying in those settings.· They're trying to make sure
12· ·that V-Go is included in the EMR.· So there is some
13· ·marketing involved, but I don't know the specific
14· ·messaging.
15· · · Q.· Do you market your products to the chief
16· ·information officers at hospitals?
17· · · A.· I don't know.
18· · · Q.· Can you identify any instance in which a person
19· ·in the information technology department at a hospital
20· ·bought your product on behalf of the hospital?
21· · · A.· I don't know.
22· · · Q.· Would you expect the hospitals to purchase your
23· ·product out of their capital budget?
24· · · A.· I don't know.· I don't know how they handle their

Page 28
·1· ·budgets.
·2· · · Q.· Could you explain the nature of the information

·3· ·that's kept in the electronic medical records systems?

·4· · · A.· I'm certainly not an expert.· But in this case
·5· ·it's oftentimes information about product selection,

·6· ·detailed background on side effects, efficacy, use of
·7· ·product, and some I know go broader than that, but I

·8· ·don't know a lot of the details.

·9· · · Q.· Do you know if EMR systems contain a listing of
10· ·all of the products that could possibly be used in the

11· ·hospital?
12· · · A.· I don't know.

13· · · Q.· Would you expect that an EMR system would have
14· ·information about notepads?

15· · · A.· I don't know.

16· · · Q.· Has Valeritas ever received a request for
17· ·information about a VGo telepresence robot?

18· · · A.· I don't know.
19· · · Q.· About how many units of your product have been

20· ·sold since its release?

21· · · A.· This is going to have to be an estimate.
22· · · Q.· That's fine.

23· · · A.· Roughly a million.
24· · · Q.· And that would be a million individual V-Go
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Page 29
·1· ·devices?

·2· · · A.· A million individual V-Gos.

·3· · · Q.· And again an estimate is fine.· How many

·4· ·consumers have used your products?

·5· · · A.· Again, this would be a rough estimate because we

·6· ·don't capture the data that way.· So probably between

·7· ·six and 8,000 patients.

·8· · · Q.· When were you made aware of the VGo telepresence

·9· ·robot?

10· · · A.· I don't know the precise date.· It was shortly

11· ·after I joined the organization.

12· · · Q.· And are you aware of anyone who has been

13· ·confused, mistaken, or deceived as to the source of the

14· ·VGo telepresence robot?

15· · · A.· Yes.

16· · · Q.· And who is that person?

17· · · A.· There were two.· So I had an investor, one of my

18· ·investors who called me up and was confused because they

19· ·had heard information about VGo and thought it was our

20· ·product and found out it was something different.· So I

21· ·had an investor who called me up and was confused.

22· · · · · And as well as I was made aware of a physician

23· ·who was confused as well and saw the name.

24· · · Q.· And do you know the name of that physician?

Page 30
·1· · · A.· I don't know the physician's name, no.

·2· · · Q.· How about the investor?

·3· · · A.· I can't remember the investor.· There are about

·4· ·15; I can't remember who called me up.

·5· · · Q.· And that was -- I'll rephrase.

·6· · · · · After the telephone call with the investor did

·7· ·you have any further communication with that investor

·8· ·about the VGo telecommunications robot?

·9· · · A.· Yes.· I probably called him up and informed him

10· ·what the difference was.· What the product was.

11· · · Q.· Any communications in writing with that investor?

12· · · A.· No.

13· · · Q.· And could you tell me in a little more detail the

14· ·nature of this investor's confusion?

15· · · A.· He was concerned because our product is called

16· ·V-Go and he heard or saw, I don't recall which it was,

17· ·information about something named VGo and didn't

18· ·understand why there was someone else using the name

19· ·among, among physicians.

20· · · Q.· Did that investor at the time you talked to him

21· ·know the nature of this other VGo product?

22· · · A.· He knew the -- he knew generally what it was; he

23· ·didn't know the specifics of how it worked or anything

24· ·like that.
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·1· · · Q.· Did the investor know that this other VGo product

·2· ·was robotic?

·3· · · A.· I don't know that he knew that.

·4· · · Q.· Did he know that this other VGo product was a

·5· ·telecommunications equipment?

·6· · · A.· I don't know.· His main focus was he had heard

·7· ·about it and he heard about it through a physician

·8· ·friend and was concerned.

·9· · · Q.· And did he think that Valeritas was the source of

10· ·this other VGo product?

11· · · A.· He didn't know.· He was calling up to find out

12· ·whose product was it.

13· · · Q.· Did you say that this investor was concerned?

14· · · A.· Yes.

15· · · Q.· What was the nature of his concern?

16· · · A.· He's invested money in Valeritas and he's

17· ·invested money in V-Go and we're building awareness for

18· ·the name and suddenly he hears a name being used

19· ·associated with something else.· So he's concerned about

20· ·the risk to his investment.

21· · · Q.· When you say the name was being used with

22· ·something else, what do you mean?· Other than what?

23· · · A.· Other than the V-Go disposable insulin delivery

24· ·device.

Page 32
·1· · · Q.· And do you know -- let me rephrase that.
·2· · · · · Who is Dr. Richard Pratley?
·3· · · A.· I don't know.
·4· · · Q.· Do you want to take a break now or are we okay to
·5· ·keep going?
·6· · · A.· I'm okay.
·7· · · Q.· Okay.
·8· · · · · · · ·MR. HOBGOOD:· Mark this Exhibit 1, please.
·9· · · · · · · ·(Deposition Exhibit 1 marked for
10· ·identification.)
11· · · · · · · ·MR. HOBGOOD:· And mark this Exhibit 2,
12· ·please.
13· · · · · · · ·(Deposition Exhibit 2 marked for
14· ·identification.)
15· · · Q.· So I'm handing you Exhibits 1 and 2.· They're
16· ·simply in two binders due to size.
17· · · · · This is the production that Valeritas has made to
18· ·us.· So if you would in Exhibit 1 which you have in
19· ·front of you there, do you see --
20· · · A.· Excuse me.· I need to get my glasses.
21· · · Q.· Okay.
22· · · · · · · ·(Pause)
23· · · A.· Okay.
24· · · Q.· If you look in the lower right-hand corner you'll
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Page 33
·1· ·see that it's marked VAL00001.· And then if you want to
·2· ·look at the last page, you don't have to turn all of the
·3· ·pages over, look in the lower right-hand corner of the
·4· ·last page you'll see that's marked in a similar way with
·5· ·VAL000270.
·6· · · A.· No.· It's 000722.
·7· · · Q.· Okay.· And then if we look at exhibit -- so
·8· ·there's been some redundancy in these exhibits.
·9· · · · · If you look in the lower right-hand corner can
10· ·you tell me the number you see there?
11· · · A.· 000720.
12· · · Q.· And the last page of that same exhibit, please.
13· · · A.· 000934.
14· · · Q.· Okay.· So when I reference a page I'll just say
15· ·VAL, I'll say the number, I won't go through the zeros
16· ·again; is that all right?
17· · · A.· Yes.
18· · · Q.· Okay.· Great.
19· · · · · So could you -- looking in Exhibit 2, if you
20· ·would, please.· If you could just quickly look at pages
21· ·VAL 720 through 722.
22· · · A.· (Witness reviewing.)
23· · · Q.· Have you seen this e-mail thread before today?
24· · · A.· It looks familiar, but I couldn't tell you for

Page 34
·1· ·certain if I have.

·2· · · Q.· Okay.· Do you think that this is, this e-mail

·3· ·contains the name of the physician who was confused

·4· ·about the VGo reference that you mentioned earlier?

·5· · · A.· This may have been the same physician.· I

·6· ·couldn't tell you for certain.

·7· · · Q.· Okay.· Have you talked to anyone in Valeritas

·8· ·about this e-mail thread or -- about this e-mail thread?

·9· · · A.· We've talked about the other, what we feel is

10· ·somebody using our name.· I don't know whether it was

11· ·this specific e-mail thread.

12· · · Q.· Okay.· So in those general conversations about a

13· ·physician being confused about someone using the V-Go

14· ·name did you discuss any of the statements made by that

15· ·physician?

16· · · A.· I don't recall discussing specific statements.

17· · · Q.· Okay.· So if you could look on page VAL 720, it's

18· ·the first page there in the exhibit.· The very bottom in

19· ·the last line, could you read what's there, please.

20· · · A.· "Hey, somebody stole your name."

21· · · Q.· Could you tell me what you think that means?

22· · · A.· That means somebody is using our trademark.

23· · · Q.· Do you think that the person making this

24· ·statement was confused about whether Valeritas had

Page 35
·1· ·started selling robots?
·2· · · A.· I couldn't tell you what he was thinking at that
·3· ·point in time.· To me it expresses concern.
·4· · · Q.· Is the nature of the concern that Valeritas is
·5· ·selling a new product?
·6· · · A.· I don't know.· I mean, I'm assuming here that
·7· ·he's saying someone is using your name on another
·8· ·product.
·9· · · Q.· And by "someone" do you think that this person is
10· ·referring to a third party other than Valeritas?
11· · · A.· Yes.
12· · · Q.· Are you aware that Valeritas has taken the
13· ·position that actual confusion exists as to the
14· ·identities of Valeritas and VGo Communications or their
15· ·products or services?
16· · · A.· We believe there is confusion.
17· · · Q.· And what's your understanding of the basis for
18· ·this conclusion that confusion exists?
19· · · A.· Because these are physicians -- this is a
20· ·physician who has come across the name, I've had an
21· ·investor come across the name; if they're in a hospital
22· ·setting or a clinic setting it's the same physicians who
23· ·can see the name that we are selling our product to.
24· · · · · So very concerned about our continuing to sell

Page 36
·1· ·the product and build a brand name and having somebody

·2· ·else create confusion.

·3· · · Q.· Is it true that you know of only one doctor who

·4· ·has expressed concern?

·5· · · A.· Well, I heard of one doctor.· I don't know if

·6· ·it's this doctor or a separate doctor.

·7· · · Q.· And is it true that you've heard of only one

·8· ·investor who is concerned?

·9· · · A.· At my level, yes, I've only heard of one.

10· · · Q.· Okay.· And do you think that a statement from two

11· ·people alone shows that there's confusion generally in

12· ·the marketplace as to the source of your product?

13· · · · · · · ·MR. CONNOLLY:· Objection.

14· · · Q.· You may answer.

15· · · A.· I'm concerned because of the timeframe that this

16· ·started happening.· And that's a point in time when we

17· ·were getting ready to launch our product.

18· · · Q.· I understand your concern, but do you think a

19· ·statement from two people alone shows that there's

20· ·confusion generally in your marketplace?

21· · · A.· I think, yes.· It doesn't always come directly to

22· ·us when there's confusion.

23· · · Q.· Do you think that two different companies

24· ·offering different types of products or services with
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Page 37
·1· ·the same name to the same customers will always generate

·2· ·confusion as to the source of those products?

·3· · · · · · · ·MR. CONNOLLY:· Objection.

·4· · · Q.· You may answer.

·5· · · A.· I don't know.· I would say in many cases, yes.

·6· · · Q.· Have you seen advertisements for Delta Airlines?

·7· · · A.· Yes.

·8· · · Q.· And where have you seen those advertisements?

·9· ·Just a few examples is all.

10· · · A.· Television, magazines, Internet.· A variety of

11· ·places.

12· · · Q.· And in your opinion who are those advertisements

13· ·directed to?

14· · · A.· To business executives, people who want to

15· ·travel.· Probably business to business.· Probably a

16· ·variety of different customers.· I don't know, I don't

17· ·know where they focus their efforts.

18· · · Q.· Do you think that those advertisements are

19· ·directed to the general public?

20· · · A.· Yes.

21· · · Q.· Have you seen advertisements for Delta Faucets?

22· · · A.· Yes.

23· · · Q.· Where have you seen those?

24· · · A.· Typically in magazines that are more related to
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·1· ·home improvements.
·2· · · Q.· Have you seen any television advertisements for
·3· ·Delta Faucets?
·4· · · A.· No.
·5· · · Q.· And in the -- for the advertisements that you
·6· ·mentioned, to whom are those advertisements directed?
·7· · · A.· People who are doing home improvements.
·8· · · Q.· And after seeing both advertisements were you
·9· ·confused as to the identity of Delta Airlines or Delta
10· ·Faucets?
11· · · A.· No.· Very different products and very different
12· ·spaces with very different target audiences.
13· · · Q.· And were you confused as to the source of the
14· ·products or services that those two companies sell?
15· · · A.· What do you mean by "source of the products"?
16· · · Q.· After seeing both advertisements were you
17· ·confused as to who supplied faucets and who supplied
18· ·travel services?
19· · · A.· No.· I don't know which parents own them, so.
20· · · Q.· Do you know if Valeritas has a working
21· ·relationship with this doctor that we talked about with
22· ·reference to Exhibit 2, Dr. --
23· · · A.· I don't know.
24· · · Q.· -- Pratley?
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·1· · · A.· I don't know.

·2· · · Q.· Do you know anything about Dr. Pratley's research

·3· ·work?

·4· · · A.· No.

·5· · · Q.· Does Valeritas have a working relationship with

·6· ·Novo Nordisk?

·7· · · A.· Not a direct relationship, no.

·8· · · Q.· Could you explain the nature of the relationship.

·9· · · A.· Novo Nordisk has rapid acting insulin and we

10· ·tested their insulin in V-Go, so that's included in our

11· ·IFU, Instructions For Use.

12· · · Q.· Do you know if Novo Nordisk has sponsored any of

13· ·Dr. Pratley's work?

14· · · A.· I have no idea.

15· · · Q.· You can put those exhibits aside for now.

16· · · · · Are you aware of any media coverage of the VGo

17· ·telepresence robot?

18· · · A.· Yes.· YouTube, advertisements.· And I think there

19· ·was something else on the Internet, but I don't know the

20· ·source of it.

21· · · Q.· Are you aware that the VGo telepresence robot has

22· ·been profiled in Business Week magazine?

23· · · A.· No, I wasn't aware.

24· · · Q.· How about Forbes magazine?
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·1· · · A.· No, I wasn't aware.

·2· · · Q.· Time magazine?
·3· · · A.· No, I wasn't aware.

·4· · · Q.· Sports Illustrated?
·5· · · A.· No, I wasn't aware.

·6· · · Q.· Are you aware that the VGo telepresence robot has

·7· ·received coverage on the Today Show?
·8· · · A.· No, I wasn't aware.

·9· · · Q.· Oprah Winfrey Network?
10· · · A.· No, I wasn't aware.

11· · · Q.· 60 Minutes?
12· · · A.· No, I wasn't aware.

13· · · Q.· Would you be surprised if you were told that VGo

14· ·Communications has never received a request for an
15· ·insulin delivery device?

16· · · A.· I wouldn't be surprised or unsurprised.· So
17· ·either way I just don't know.

18· · · Q.· How do you spell your product name?

19· · · A.· V-G-O.
20· · · Q.· And does that have any punctuation in it?

21· · · A.· Oh, there's a dash.· V-Go.
22· · · · · · · ·MR. HOBGOOD:· Could you mark this as

23· ·Exhibit 3, please.
24· · · · · · · ·(Deposition Exhibit 3 marked for
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Page 41
·1· ·identification.)

·2· · · Q.· So you have Exhibit 3 in front of you.· Could you

·3· ·describe this exhibit, please.

·4· · · A.· It is a sheet of paper from the Patent and

·5· ·Trademark Office with the trademark registration number.

·6· · · Q.· Does Exhibit 3 show the way that your name is

·7· ·used in normal print?

·8· · · A.· It shows one of the ways in which the product's

·9· ·name is used.

10· · · Q.· Are there other ways that the product -- are

11· ·there other ways that the product name is represented

12· ·besides what you have in front of you?

13· · · A.· It is used with a logo and a font that's

14· ·consistent with the logo that we use.· And it's

15· ·registered in certain systems like if you go into a

16· ·pharmacy and they were to look up V-Go it will be

17· ·registered with or without the dash, depending on how

18· ·the system categorizes it.

19· · · Q.· And does Valeritas use this word V-Go in

20· ·connection with its products or services without a

21· ·hyphen?

22· · · A.· Just as I described, at some pharmacy systems.· I

23· ·don't think they enable you to put the dash in or

24· ·something, so sometimes it's V-Go, sometimes it's VGo.
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·1· · · Q.· Would Valeritas use it without the dash, though?

·2· · · A.· Rarely.· Sometimes it might get typed that way.

·3· · · Q.· Can you think of specific instances of when it

·4· ·would be typed without the hyphen?

·5· · · A.· Just in communications between individuals.· On

·6· ·official documents where it's going to a customer you

·7· ·would see the, either the logo or typed like it's shown

·8· ·here.

·9· · · Q.· Okay.· So do I understand that the communications

10· ·that you made reference to, where it might be without

11· ·the hyphen, may just be internal only to Valeritas?

12· · · A.· Or it could be an e-mail or a letter to a

13· ·physician, or someone makes, doesn't include the hyphen

14· ·for some reason.

15· · · Q.· Does Valeritas have a policy on how the V-Go name

16· ·should be used?

17· · · A.· Yeah.· We want the dash to be included.· But

18· ·people make typos or people just write it that way

19· ·because that's how they hear it.

20· · · Q.· Do you know how the name V-Go was selected?

21· · · A.· No.

22· · · · · · · ·MR. HOBGOOD:· Could you mark this Exhibit 4,

23· ·please.

24· · · · · · · ·(Deposition Exhibit 4 marked for
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·1· ·identification.)

·2· · · Q.· So this is Exhibit 4; could you describe it,

·3· ·please.

·4· · · A.· Certainly.· Let me read it first.

·5· · · Q.· Sure.

·6· · · A.· (Witness reviewing.)· This would be another

·7· ·Patent and Trademark Notice that includes the trademark

·8· ·number with the logo.· With the V-Go logo.

·9· · · Q.· Is this what you referred to earlier as the

10· ·stylized logo with the particular --

11· · · A.· Yes.

12· · · Q.· -- font?

13· · · A.· Yes.

14· · · Q.· Okay.· Thank you.· Do you know how this stylized

15· ·logo was created?

16· · · A.· No.

17· · · Q.· And does Exhibit 4 show Valeritas' logo as it's

18· ·currently used in connection with its disposable insulin

19· ·delivery devices?

20· · · A.· Yes.

21· · · Q.· Could you describe some of the characteristics of

22· ·that logo.

23· · · A.· Green, capital letters, slanted, stylized dash as

24· ·part of the G.· And with "disposable insulin delivery"
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·1· ·written below the brand name itself.
·2· · · Q.· Has Valeritas used this logo in connection with
·3· ·its products and services without the words "disposable
·4· ·insulin delivery" at the bottom?
·5· · · A.· I don't know.· Let me correct that.· Yes.· There
·6· ·are documents where oftentimes I'll just see the V-Go
·7· ·trademark without "disposable insulin delivery" simply
·8· ·because of the size of, the room that we will have on
·9· ·the bottom of a PowerPoint and it will just say, "V-Go."
10· · · Q.· And would those be documents that go outside of
11· ·Valeritas, or are those internal only?
12· · · A.· Those might go outside in presentations.
13· · · Q.· So would you look at Exhibit 2 again, please,
14· ·that's the small binder.· And could you look at page
15· ·VAL 723.· So do you see your logo at the top of that
16· ·exhibit?
17· · · A.· Yes.
18· · · Q.· And are the words "disposable insulin delivery"
19· ·used at the bottom?
20· · · A.· No.
21· · · Q.· Are there any other words included along with
22· ·that logo?
23· · · A.· "Easy fill."
24· · · Q.· And are there any other uses on your products
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Page 45
·1· ·where the V-Go stylized logo does not have the words at
·2· ·the bottom and does not have additional words following
·3· ·the V-Go logo?
·4· · · A.· Just the example that I said it might occur on
·5· ·some PowerPoint slides or something.· I don't know
·6· ·beyond that.
·7· · · Q.· Would it -- do you know of any uses on a product
·8· ·that would not have the words beneath it and not have
·9· ·other words following the logo?
10· · · A.· I don't know.
11· · · Q.· Okay.· Could you look at Exhibit 1 again, please.
12· ·It's this larger binder.· Page VAL 190, please.
13· · · A.· (Witness reviewing.)
14· · · Q.· So could you look at the logo at the top and does
15· ·that design include the words, "disposable insulin
16· ·delivery" at the bottom?
17· · · A.· Yes.
18· · · Q.· Would you say that as it appears there is the
19· ·most typical way that Valeritas products would be
20· ·marked?
21· · · A.· Yes.· I would assume on products that are in,
22· ·like, the packaged kits, yes.
23· · · Q.· So in the packaged kits you would expect normally
24· ·to have the words "disposable insulin delivery" in the
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·1· ·logo?

·2· · · A.· Yes.· But I don't know whether it's there

·3· ·100 percent of the time.

·4· · · Q.· Are you aware of any studies or research

·5· ·conducted by or on behalf of Valeritas regarding the

·6· ·V-Go stylized logo?

·7· · · A.· No, I'm not aware of the research.

·8· · · Q.· Are you aware of any studies or research

·9· ·conducted by or on behalf of Valeritas regarding the

10· ·V-Go brand?

11· · · A.· I'm not familiar with any research.

12· · · Q.· Are you aware of any studies or research

13· ·conducted by or on behalf of Valeritas regarding the

14· ·V-Go products?

15· · · A.· I'm sorry.· That may be one you have to clarify

16· ·what you mean by "research on the products."· We do a

17· ·lot of marketing research.· I'm not certain what you

18· ·mean.

19· · · Q.· So you have -- you have conducted some marketing

20· ·research on the V-Go products; is that correct?

21· · · A.· Yes.

22· · · Q.· Could you identify some recent research that

23· ·you've done?· The nature of the research.

24· · · A.· There's marketing research that's typically done
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·1· ·with physicians around prescribing patterns, the types

·2· ·of patients that they're prescribing the product for.
·3· · · Q.· And in those studies is it correct that you're

·4· ·asking doctors questions?
·5· · · A.· Yes.

·6· · · Q.· And are you asking how they prescribe the

·7· ·product?
·8· · · A.· Typically around a specific patient, yes.

·9· · · Q.· Are you asking them whether they choose your
10· ·product over competing products?

11· · · A.· I don't know.
12· · · Q.· Would you ask those doctors about your use of the

13· ·logo on the products that they get?

14· · · A.· No.· We're not asking about the logo.· This is
15· ·more around their use with individual patients.

16· · · Q.· So let's turn back to Exhibit 4, please.· It's
17· ·the stylized logo.

18· · · · · Do you know why Valeritas decided to use a

19· ·slanted V in its logo?
20· · · A.· I know after the fact, not at the point in time

21· ·that they made the decision.· But the slant is to convey
22· ·movement.

23· · · Q.· And what's the icon that starts in the middle of
24· ·the G and extends into the center of the O intended to
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·1· ·represent?
·2· · · A.· That's the needle button on the V-Go.
·3· · · Q.· And what is the needle button trying to convey in
·4· ·that logo?
·5· · · A.· It conveys the pricking of the skin.
·6· · · Q.· And is that pricking of the skin to administer
·7· ·insulin or some other purpose?
·8· · · A.· Well, V-Go right now is used with insulin so it
·9· ·would be to administer insulin.
10· · · Q.· Okay.· So if you could look at that exhibit, the
11· ·large paragraph at the, at the bottom part of the
12· ·registration statement there.
13· · · A.· Uh-huh.
14· · · Q.· And there's a sentence that starts at the end of
15· ·the eighth line, it begins with "the hyphen is."· Could
16· ·you read that sentence please.
17· · · A.· Now I lost you.· "The hyphen is a stylized design
18· ·intended to represent a fingerprick used to drawing
19· ·blood for testing.· The V-Go" -- do you want me to keep
20· ·going?
21· · · Q.· That's fine.· Thank you.
22· · · · · And what is a fingerprick device?
23· · · A.· That's a needle that goes in and pricks the skin.
24· · · Q.· And is that needle that goes to prick the skin
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Page 49
·1· ·different than the needle on the V-Go device?
·2· · · A.· I don't know.
·3· · · Q.· What's the purpose of a fingerprick device?
·4· · · A.· Well, it's either to measure glucose or you're
·5· ·pricking the skin to actually deliver a drug.
·6· · · Q.· Where do patients typically place the V-Go device
·7· ·on their bodies?
·8· · · A.· It varies.· But in our label we specifically
·9· ·state on the abdomen or back of the arm.· But the
10· ·patients use it in a variety of different locations.
11· · · Q.· Would Valeritas recommend that a patient place
12· ·the V-Go device on one of their fingers?
13· · · A.· No.
14· · · Q.· Would the V-Go device function properly if it was
15· ·installed on a patient's finger?
16· · · A.· I don't know.
17· · · Q.· Do you think that a fingerprick device is
18· ·different than the needle button on the V-Go device?
19· · · A.· I don't know.
20· · · Q.· So do you know why the trademark registration of
21· ·your logo states that the hyphen is intended to
22· ·represent the fingerprick device when you said that the
23· ·icon was intended to represent the needle button on the
24· ·V-Go?
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·1· · · A.· So let me clarify.· I don't know it was intended
·2· ·to represent.· I only know what it looks like to me.· I
·3· ·wasn't here at the time that the intention was, when a
·4· ·logo was created.· So I don't know what the intentions
·5· ·were.
·6· · · Q.· Would you consider the needle device on the V-Go
·7· ·to be a fingerprick device?
·8· · · A.· I don't know.
·9· · · Q.· Does Valeritas encourage their patients to prick
10· ·their finger with the needle from the V-Go device?
11· · · A.· We encourage them to do fingerpricks to test.
12· · · Q.· Using the V-Go device?
13· · · A.· They can't test with the V-Go device.
14· · · Q.· Has anyone asked what that icon represents?
15· · · A.· I don't know.
16· · · Q.· Does the Valeritas insulin delivery device draw
17· ·blood samples?
18· · · A.· No.
19· · · Q.· Does the Valeritas device test blood glucose
20· ·levels?
21· · · A.· No.· Not currently.
22· · · Q.· Do you believe the needle button icon conveys
23· ·motion?
24· · · A.· I don't know what the intention is.· It looks
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·1· ·like movement, but I don't know what the intention is.
·2· · · Q.· So it looks like movement to you?
·3· · · A.· Well, the whole logo looks like movement.· So I
·4· ·would say all components of it convey movement to me.
·5· ·But I wasn't the person who created it.
·6· · · Q.· So does the -- do the words, "disposable insulin
·7· ·delivery" convey motion to you?
·8· · · A.· The slanting of it makes it look, at least in the
·9· ·this copy, they look slanted.· All of it does.
10· · · Q.· Does the shape of the O convey motion?
11· · · A.· Yes.· To me.
12· · · Q.· And does the shape of the G convey motion?
13· · · A.· Yes.· To me they do.
14· · · Q.· So again looking at Exhibit 4, what colors are
15· ·used in connection with this logo?
16· · · A.· Different shades of green.
17· · · Q.· If you could again look at the text that's part
18· ·of the registration certificate.· The sentence that's
19· ·above the large paragraph, could you read that to me,
20· ·please.
21· · · A.· The one that starts "the colors"?
22· · · Q.· Please.
23· · · A.· "The color(s) dark green, medium green, light
24· ·green, lime green and white is/are claimed as a feature
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·1· ·of the mark."
·2· · · Q.· And are these the colors that Valeritas is using
·3· ·in the logo at present?
·4· · · A.· That's what I currently see.
·5· · · Q.· Are you using purple in this logo?
·6· · · A.· Purple -- not in this depiction of the logo, but
·7· ·purple is one of the colors that we use.· Whether it's
·8· ·specifically used in the logo I don't know.
·9· · · Q.· Do you know when Valeritas started incorporating
10· ·purple to its marketing materials?
11· · · A.· I don't know.
12· · · Q.· Any idea why Valeritas chose purple?
13· · · A.· No idea why.
14· · · Q.· Do you know if the colors that you're presently
15· ·using in your logo were the original colors that were
16· ·used in the logo?
17· · · A.· I don't know.
18· · · Q.· What colors do you consider to be in the purple
19· ·family?
20· · · A.· I think if you're looking at the spectrum it
21· ·probably depends.· It's probably different shades of
22· ·blue and different shades of red that can be categorized
23· ·as purple in individuals eyes.
24· · · Q.· Would all shades of blue fall in the color purple
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Page 53
·1· ·family?

·2· · · A.· I don't know.· I'm not an expert.

·3· · · Q.· In your opinion.

·4· · · A.· I guess there are certain shades of blue or

·5· ·certain shades of red that may not look as much like

·6· ·purple.

·7· · · Q.· Do you know what color yellow and blue combined

·8· ·make?

·9· · · A.· Yes.· Green.

10· · · Q.· And do you know what color yellow and red

11· ·combined make?

12· · · A.· Yes.· Orange.

13· · · Q.· Is yellow part of the green family or orange

14· ·family?

15· · · A.· I don't know.

16· · · Q.· Has any entity been authorized by your company to

17· ·use the V-Go name?

18· · · A.· I don't know.

19· · · Q.· Are you aware that Valeritas took the position in

20· ·late November of 2011 that its marks were well-known in

21· ·the marketplace?

22· · · A.· I don't recall that.

23· · · · · · · ·MR. HOBGOOD:· Mark this Exhibit 5, please.

24· · · · · · · ·(Deposition Exhibit 5 marked for
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·1· ·identification.)

·2· · · Q.· So you have Exhibit 5 in front of you and this is

·3· ·Valeritas' responses and objections to VGo

·4· ·Communications first set of interrogatories in this

·5· ·matter.

·6· · · · · Could you look at page 9, please.· And if you

·7· ·look at the last paragraph on that page.· Can you read

·8· ·the first sentence, please.

·9· · · A.· The one that starts with "even though"?

10· · · Q.· Yes, please.

11· · · A.· "Even though Petitioner has not commenced use of

12· ·Petitioner's V-Go mark in commerce, Petitioner's V-Go

13· ·mark is already well-known in the marketplace, and

14· ·Petitioner is already aware of at least one instance of

15· ·actual confusion."

16· · · Q.· Do you understand in this instance that

17· ·Petitioner is Valeritas?

18· · · A.· No, I didn't.· So thank you for clarifying.

19· · · Q.· So this was in November of 2011.· Do you know if

20· ·this was before products bearing your marks were shipped

21· ·to consumers?

22· · · A.· What was the date again?

23· · · Q.· November of 2011.

24· · · A.· We may have had product in consumers hands before

Page 55
·1· ·that.· Again, I don't know the precise date of when

·2· ·product was shipped.· But prior to that certainly we

·3· ·had, we had sales representatives in the field.

·4· · · Q.· So what's the basis for the conclusion that your

·5· ·marks were well-known in the marketplace?

·6· · · A.· Well, I couldn't specifically address it here,

·7· ·but I can tell you at the time we did have sales

·8· ·representatives calling on physicians, so physicians

·9· ·were aware of V-Go.

10· · · · · We had been working for many years with key

11· ·opinion leaders, thought leaders across the country and

12· ·had been calling on a lot of different institutions.

13· · · · · In all of those instances the V-Go name had been

14· ·used and those physicians were familiar with the V-Go

15· ·name.

16· · · Q.· And do you think that both your word mark and the

17· ·stylized logo that we looked at earlier were well-known

18· ·in the market place?

19· · · A.· Certainly the word V-Go was and the trademark was

20· ·being used on materials.· So I would assume so.· But I

21· ·couldn't -- I couldn't prove that with -- I'm going by

22· ·recollection more than I am with specifics.

23· · · Q.· And earlier you said there were a number of

24· ·factors that formed the basis for that conclusion and
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·1· ·one is you had sales representatives in the field; is

·2· ·that correct?

·3· · · A.· Yes.

·4· · · Q.· And do you know how many sales representatives

·5· ·were working for Valeritas in November of 2011?

·6· · · A.· I don't know specifically in November of 2011.· I

·7· ·do know that in 2009 we had five sales representatives.

·8· ·I just don't remember the precise date that we began to

·9· ·add others.· So we had five sales representatives, we

10· ·had two people calling on large clinics and

11· ·institutions.· Actually, three.

12· · · · · And we may have had more in other functions that

13· ·were also doing that work.· Plus the key opinion leader

14· ·work was done by a variety of different individuals

15· ·within the organization.

16· · · Q.· Do you think that in 2011, by the, by November of

17· ·2011 you had more than 10 sales reps in the field?

18· · · A.· So let me give it some thought because I can

19· ·think about the timeframes here.· So let me go

20· ·with -- I'm estimating -- well, when you say "sales

21· ·representatives," it was somewhere between 5 and 15.· I

22· ·just don't know the precise number at that point in

23· ·time.

24· · · Q.· Okay.· And what territories did those sales
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Page 57
·1· ·representatives cover?

·2· · · A.· Generally they were covering the eastern coast of

·3· ·Massachusetts down to Florida.

·4· · · Q.· Was there any sales representative activity

·5· ·outside the U.S.?

·6· · · A.· Only with key opinion leaders.

·7· · · Q.· Can you identify some of those key opinion

·8· ·leaders?

·9· · · A.· I don't know off the top of my head.· There are a

10· ·number of opinion leaders who work in different

11· ·countries on a consulting basis.· So I don't know -- I

12· ·don't know their names.

13· · · Q.· Let's take a short break.

14· · · · · · · ·(Short break taken.)

15· · · Q.· So before the break we were talking about the

16· ·territories that your sales representatives were

17· ·covering and you had answered that it was the east

18· ·coast, I think you said, from Massachusetts to Florida.

19· · · · · You had mentioned that you had some conversations

20· ·with thought leaders outside the U.S., could you

21· ·identify some of those?

22· · · A.· I don't know their names, but they're physicians

23· ·that are oftentimes engaged as speakers or as

24· ·consultants to the company around different aspects of
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·1· ·the product.· So they could be based in the U.S. and
·2· ·they could be based in other countries.· So if they're
·3· ·based in the U.S. oftentimes they do work in other
·4· ·countries.
·5· · · Q.· Okay.· And do you think you could find out some
·6· ·of the names of those people that you contacted?
·7· · · A.· I don't know that we keep records of everyone
·8· ·that we've contacted.
·9· · · Q.· And in November of 2011 what did you consider
10· ·your marketplace to be geographically speaking?
11· · · A.· The United States.
12· · · Q.· So if you only had representatives in -- I'll
13· ·rephrase the question.
14· · · · · If you only had sales reps along the east coast
15· ·but your marketplace was the entire U.S., why is it you
16· ·thought your marks were well-known across the whole
17· ·U.S.?
18· · · A.· Because we were contacting key thought leaders.
19· ·We were beginning to contact some key clinics at that
20· ·point.· And we were also calling on large institutions
21· ·and payor organizations and wholesalers and so forth.
22· · · Q.· Was anyone from Valeritas or on behalf of
23· ·Valeritas contacting customers at that point in time,
24· ·November of 2011?
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·1· · · A.· Well, those would be considered customers what I

·2· ·just described to you.

·3· · · Q.· How about end users of the product?

·4· · · A.· You mean patients?

·5· · · Q.· Yes.

·6· · · A.· I don't know.

·7· · · Q.· And what do you consider your marketplace to be

·8· ·now?

·9· · · A.· The United States.

10· · · Q.· And do you consider your marks to be well-known

11· ·in the marketplace now?

12· · · A.· Yes.

13· · · Q.· Both the stylized logo and the name mark V-Go?

14· · · A.· I would say yes.

15· · · Q.· So what other companies operate in your

16· ·marketplace?

17· · · A.· What do you mean by, "what other companies"?

18· · · Q.· Other companies that would sell competing

19· ·products.

20· · · A.· Well, we don't really have direct competitors.

21· ·As I said earlier it's the indirect competitors which is

22· ·the pens and the needles and the durable pumps.

23· · · Q.· So is it fair to say that other companies

24· ·operating in your marketplace in the diabetes space were
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·1· ·the companies that you listed to me earlier?
·2· · · A.· Yes, that's correct.

·3· · · Q.· Okay.· And do you think your marks are as

·4· ·well-known as Sanofi?
·5· · · A.· I would say many of these global products that

·6· ·you're mentioning, these large companies that have
·7· ·products on the market for 10, 15, 20 years, so, no, on

·8· ·a relative basis.· We have not been around as long as
·9· ·they have.

10· · · Q.· Okay.· And then how about as well-known as Novo

11· ·Nordisk?
12· · · A.· It's the same answer.· They've all had products,

13· ·their products, insulin products have been out for 10,
14· ·15, 20, 25, 30 years.

15· · · Q.· I'll lump them.· Is it fair to say then with

16· ·regard to Lilly, Medtronic, J&J, and Insulet that their
17· ·marks, you think their marks are more well-known than

18· ·yours?
19· · · A.· In those cases I don't know.· There are several

20· ·different pump companies that are newer to the market

21· ·and I don't know what their recognition factor is.
22· · · Q.· How about Medtronic?

23· · · A.· Medtronic, yes, would be better known than we
24· ·are.
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Page 61
·1· · · Q.· Johnson & Johnson?

·2· · · A.· It depends on the product, yes.

·3· · · Q.· And Insulet?

·4· · · A.· I don't know.

·5· · · · · · · ·MR. HOBGOOD:· Would you mark this Exhibit 6,

·6· ·please.

·7· · · · · · · ·(Deposition Exhibit 6 marked for

·8· ·identification.)

·9· · · Q.· Have you seen this logo before on Exhibit 6?

10· · · A.· Yes.

11· · · Q.· Do you know it as being VGo Communications' logo?

12· · · A.· Yes.

13· · · Q.· So would you look at Exhibit 5 and Exhibit 6 side

14· ·by side.· I'm sorry.· Exhibit 4 and Exhibit 6 side by

15· ·side.· So the VGo Communications logo and your own style

16· ·logo.

17· · · · · Do you see any differences between the two logos?

18· · · A.· They're very similar.· I think they're very, very

19· ·close.

20· · · Q.· Are there any differences at all?

21· · · A.· A difference that the, the typeface is black,

22· ·however, our Exhibit No. 3 uses black.· So, yeah, there

23· ·are a couple of differences there.

24· · · Q.· Just --
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·1· · · A.· And there's not type under the V-Go name.

·2· · · Q.· So with regard to the differences between

·3· ·Exhibit 4 and Exhibit 6, you said that the letter

·4· ·coloring was different.· Are there any other differences

·5· ·in the lettering between those two exhibits?

·6· · · A.· No, they're very similar.

·7· · · Q.· Could you -- please.

·8· · · A.· The only difference as I said is that we have the

·9· ·lettering underneath and there's not lettering

10· ·underneath the other V-Go name here.· So depending on

11· ·the size of the logo you might actually view this as

12· ·lettering because it's small.· But at this -- at this

13· ·scale, no, you don't notice the lettering.· There's no

14· ·lettering on this one.

15· · · Q.· And are the letters in the two logos both top

16· ·justified?

17· · · A.· I'm not certain what you mean.

18· · · Q.· Are they -- are they both -- do they both start

19· ·at the same level in the logo as a whole?

20· · · A.· You mean like this?· Is this what you're meaning

21· ·(indicating?)

22· · · Q.· In Exhibit 6 do any of the letters protrude above

23· ·the top of the logo relative to the other letters?

24· · · A.· The V comes up higher; is that what you mean?
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·1· · · Q.· If that's what you see, yes.

·2· · · A.· Higher than the GO.

·3· · · Q.· And in Exhibit 4, your own logo, are all the

·4· ·letters starting at the same level on the top?

·5· · · A.· Yes.

·6· · · Q.· Are there any icons embedded in any of the

·7· ·letters on Exhibit 6?

·8· · · A.· There's a circle at the bottom, I guess.· It's a

·9· ·circle.

10· · · Q.· Are there any icons embedded in the lettering?

11· ·In other words, over the top of the letters in

12· ·Exhibit 6.

13· · · A.· Over the top of the letters, no.

14· · · Q.· And is there an icon embedded in the letters of

15· ·your V-Go logo, Exhibit 4?

16· · · A.· Yes.

17· · · Q.· Earlier you said that Exhibit 6 did not appear to

18· ·have letters beneath the logo, but that in certain

19· ·circumstances it might be mistaken for letters.· Could

20· ·you describe the circumstances under which you think

21· ·that might happen again, please?

22· · · A.· Certainly.· If you took both logos and you shrunk

23· ·them down to a smaller size, which could appear on

24· ·certain promotional materials, you may see, you may not

Page 64
·1· ·see the distinctness in Exhibit 4 on the specific
·2· ·letters and your eye may just pick it up as green.
·3· · · · · Likewise, on 6 you might just pick that up as
·4· ·green.· You may not see the distinctness they're trying
·5· ·to create.
·6· · · Q.· Do you know of any circumstances where Valeritas
·7· ·ships products with this stylized logo such that the
·8· ·logo is so small that you wouldn't perceive the
·9· ·lettering below as being words?
10· · · A.· I don't know.
11· · · Q.· Are there any regulations that govern the use of
12· ·that logo that mandate that disposable insulin delivery
13· ·be used with the logo?
14· · · A.· I don't know.
15· · · Q.· If you compare the icon that's embedded in the
16· ·logo in Exhibit 4 with the bars that are beneath the
17· ·logo on Exhibit 6; are there any differences in those
18· ·two?
19· · · A.· I want to make certain that we're talking about
20· ·the same thing.· So when you say "the icon" are you
21· ·referring to the needle button?
22· · · Q.· Yes, the needle button.
23· · · A.· When you're talking about Exhibit 6 are you
24· ·referring to the lines?

KRISTEN PETERSON· 
VALERITAS vs. VGO

September 17, 2013

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

KRISTEN PETERSON· 
VALERITAS vs. VGO

September 17, 2013
61–64

800.211.DEPO (3376)
EsquireSolutions.com

YVer1f

http://www.esquiresolutions.com


Page 65
·1· · · Q.· I am.
·2· · · A.· And so ask your question again so I know what
·3· ·you're referring to.
·4· · · Q.· Are there differences between the needle button
·5· ·in 4 and the lines in 6?
·6· · · A.· There are differences but they look very similar
·7· ·in color and in the point where you actually see the
·8· ·circle.
·9· · · Q.· And you said there were some differences; could
10· ·you identify some of those differences?
11· · · A.· That the coloring on Exhibit 6 is a little
12· ·lighter, the shading is a little lighter on the far
13· ·left, where it is not on Exhibit 4.
14· · · Q.· Are the lines in the needle button both comprised
15· ·of one bar or two?
16· · · A.· Exhibit 6 it looks like there's two lines.· And
17· ·Exhibit 4 it's all filled in.
18· · · Q.· And how about any differences between the
19· ·circular part of the needle button versus the circle
20· ·that's included at the lines at the bottom of 6?
21· · · A.· The circular part on 6 has a white center.· And
22· ·there's only partial white on Exhibit 4 in the center.
23· · · Q.· Okay.· Do you know who Intouch Solutions is?
24· · · A.· They're one of our vendors, but I don't know them

Page 66
·1· ·closely.

·2· · · Q.· Are they the owner of the registration for your

·3· ·go-VGO website?

·4· · · A.· I don't know.

·5· · · Q.· You mentioned that they were a vendor; do you

·6· ·know when that relationship began?

·7· · · A.· No, I don't know.

·8· · · Q.· Do you know if you have any written agreements

·9· ·with Intouch Solutions?

10· · · A.· I don't know.

11· · · Q.· Do you know when you registered your name

12· ·go-VGO.com?

13· · · A.· No.

14· · · Q.· Do you know if Valeritas collects statistics on

15· ·web traffic to its domains?

16· · · A.· I don't know.

17· · · Q.· Are you aware of any communications that came to

18· ·Valeritas that were intended to go to VGo

19· ·Communications?

20· · · A.· I don't know.

21· · · Q.· Are you aware of any communications that were

22· ·sent to you by VGo Communications that was intended for

23· ·you but came to them by mistake?

24· · · A.· I don't know.
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·1· · · Q.· Do you know of any other uses of the name V-Go

·2· ·other than Valeritas' use and VGo Communications' use?

·3· · · A.· I'm sorry.· Say that again.

·4· · · Q.· Do you know of any other uses of the name V-Go

·5· ·other than Valeritas' use and VGo Communications' use?

·6· · · A.· No.

·7· · · Q.· So you mentioned earlier when we were talking

·8· ·about actual confusion that there was an investor that

·9· ·you talked to.· You told me that you didn't remember who

10· ·that investor was.· Do you think you could find out who

11· ·that investor was?

12· · · A.· I don't know.· I mean, I would have to go back.

13· ·I've got a lot of investors, so that would be a lot of

14· ·phone calls to try to figure out who mentioned it to me.

15· ·So I don't know and I don't know whether they will

16· ·remember the call.

17· · · Q.· Did you talk to anyone else in Valeritas about

18· ·that investor call?

19· · · A.· I probably would have mentioned it to Tara at

20· ·some point.

21· · · Q.· Anyone else besides Tara?

22· · · A.· I don't know.

23· · · Q.· Do you know if that investor was a user of your

24· ·product?
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·1· · · A.· I don't know.· He's probably one of the investors
·2· ·you guys represent.
·3· · · Q.· Could be.
·4· · · · · Do you know if that user -- pardon me -- that
·5· ·investor was an institutional investor or an investor
·6· ·with another company?
·7· · · A.· A venture capital investor.
·8· · · Q.· Okay.· Do you know if that venture capital
·9· ·investor had any other relationships with any of your
10· ·distributors or retail outlets?
11· · · A.· I have no idea.· I don't know which one it is so
12· ·I don't know other relationships.
13· · · Q.· I understand.
14· · · · · So earlier we were talking about Delta Airlines
15· ·and Delta Faucets and you mentioned that you thought
16· ·that those were completely different products.· Is that
17· ·an accurate characterization of what you said?
18· · · A.· Yes.· They're different products.
19· · · Q.· And do you think that someone who flies Delta
20· ·Airlines would buy a faucet?
21· · · A.· If they're doing home improvements, possibly.
22· · · Q.· So in that instance do you think that Delta
23· ·Airlines and Delta Faucets are marketing to the same
24· ·people?
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Page 69
·1· · · A.· I don't know.

·2· · · Q.· When we were talking about disposable products

·3· ·you had mentioned that some of the components in insulin

·4· ·pumps are disposable; correct?

·5· · · A.· Yes.

·6· · · Q.· Could you identify some of those components that

·7· ·would be disposable?

·8· · · A.· Not accurately.· I'm not an expert on the other

·9· ·pumps and each pump is a little different.· Some of them

10· ·have different needle sets and infusion sets that are

11· ·disposable.· Some have electronic components that are

12· ·disposable.· Some of them are disposable after a period

13· ·of time.· And some of them are replaceable.· I don't

14· ·know which ones are set up which way.

15· · · Q.· And do you know the approximate cost of a needle

16· ·set?

17· · · A.· No.

18· · · Q.· Would you say it's in the hundreds of dollars?

19· · · A.· I don't know.

20· · · Q.· Would you expect any of the disposable and

21· ·replaceable components of those pumps to cost $6,000?

22· · · A.· I have no idea what they cost.

23· · · Q.· Earlier when you pointed out that there was one

24· ·doctor and one investor who seemed to be confused about
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·1· ·the use of V-Go, you said that it caused you concern

·2· ·because it was in the same setting; is that an accurate

·3· ·characterization of what you said?

·4· · · A.· I said that because it's in the healthcare

·5· ·setting that creates concern for me.

·6· · · Q.· Okay.· Is that investor solely operating in the

·7· ·healthcare setting?

·8· · · A.· Since I'm not sure which investor; all of my

·9· ·investors are in healthcare.· Some of my investors are

10· ·also in the IT space, and some of them are in other

11· ·categories, so it's hard for me to tell you for certain

12· ·which spaces they're operating in.

13· · · Q.· Okay.· So could you tell me what you did

14· ·today -- pardon me -- what you did to prepare for

15· ·today's deposition.

16· · · A.· I didn't.· Other than talk to my attorneys.· I

17· ·didn't prepare.

18· · · Q.· Did you meet with anyone else besides your

19· ·attorneys?

20· · · A.· No.

21· · · Q.· During your meeting with your attorneys was

22· ·anyone else present?

23· · · A.· No.

24· · · Q.· During that meeting did you review any documents?
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·1· · · A.· Yes.

·2· · · Q.· Could you identify those documents?

·3· · · · · · · ·MR. CONNOLLY:· You can identify what

·4· ·documents you looked at to prepare for your deposition.

·5· ·But don't, in the context of identifying documents,

·6· ·don't reveal any communications that you had with either

·7· ·me or Miss Mason.

·8· · · A.· Okay.· Exhibit 3 and Exhibit 4, and I'm not

·9· ·certain which one it was, but it was one of the labels

10· ·on the product packaging.· So it may have been page 190

11· ·or something similar to page 190.

12· · · Q.· Product packaging that's presently in the

13· ·discovery?

14· · · A.· Correct.

15· · · Q.· The production?

16· · · A.· Correct.

17· · · Q.· And did -- strike that.

18· · · · · Did you bring any documents to the deposition

19· ·today?

20· · · A.· No.

21· · · Q.· No further questions.

22· · · · · · · ·MR. CONNOLLY:· I have no questions for the

23· ·witness.· Thanks very much.

24· · · · · · · ·(Whereupon, the deposition concluded at
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·1· ·approximately 11:59 a.m.)
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 1      P R O C E E D I N G S
 2      THOMAS RYDEN, having been
 3  satisfactorily identified by the production of his
 4  driver's license and duly affirmed that his
 5  testimony would be the truth, the whole truth and
 6  nothing but the truth, testified as follows in
 7  answer to interrogatories by MR. CONNOLLY:
 8  Q.   Good morning.  Could you please state your
 9    name for the record?
10  A.   Thomas Ryden.
11  Q.   What is your address, Mr. Ryden?
12  A.   My personal home address?
13  Q.   Yes.
14  A.   55 River Road in Pepperell, Massachusetts.
15  Q.   Do you know what this proceeding is today?
16  A.   In general terms, yes.
17  Q.   Are you aware that this is the 30(b)(6),
18    the Rule 30(b)(6) deposition of VGo Communications,
19    Inc.?
20  A.   Yes.
21  Q.   And VGo Communications, Inc., is that your
22    employer?
23  A.   Yes.
24  Q.   And to avoid confusion today I'm going to
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 1    refer to VGo Communications, Inc. as VCI; is that
 2    okay with you?
 3  A.   We go by VGo.
 4  Q.   Right.  As you know, there are issues with
 5    the letters V-G-O that are relevant to the case so
 6    I'm going to use the letters VCI to refer to your
 7    employer.
 8  A.   Okay.
 9  Q.   The stenographer Miss Morgan will prepare
10    a transcript of my questions and your answers so you
11    have to answer verbally today and not shake your
12    head yes or no.  Do you understand?
13  A.   Yes.
14  Q.   Also please wait for me to finish my
15    questions and I'll try to wait until you finish your
16    answers before asking you another question because
17    it's very difficult when we start to speak over one
18    another for the stenographer to keep the transcript.
19  A.   I understand.
20  Q.   And your lawyers here today may object
21    from time to time.  You must still answer unless
22    you're instructed not to answer by your attorneys.
23    Do you understand that?
24  A.   Yes.
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 1  Q.   And I'll try to arrange it so we can take
 2    breaks every now and then but if you need to take a
 3    break, just let me know and we'll take a break.
 4  A.   Okay.
 5  Q.   How do you feel this morning?
 6  A.   Fine.
 7  Q.   Have you taken any medication or other
 8    substance that might affect your ability to
 9    understand and respond to my questions?
10  A.   No.
11  Q.   Is there any reason you can think of why
12    you will not be able to answer my questions fully
13    and truthfully?
14  A.   No.
15  Q.   What is your title at VCI?
16  A.   Chief operating officer.
17  Q.   What are your responsibilities?
18  A.   Day-to-day operations, overseeing finance
19    and production and the like.
20  Q.   What do you mean by and the like?
21  A.   We are a small company.  It's everything
22    and anything.
23  Q.   How many employees does VCI have?
24  A.   About 15.
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 1  Q.   Has your role at VCI changed over time?
 2  A.   Not significantly.
 3  Q.   And were you one of the co-founders of
 4    VCI?
 5  A.   Yes.
 6  Q.   What year did you found VCI?
 7  A.   2007.
 8  Q.   So you were there at the start of the
 9    company?
10  A.   Yes.
11  Q.   And prior to that you were at iRobot;
12    correct?
13  A.   Yes.
14  Q.   And by the way VCI was formerly North End
15    Technologies; is that correct?
16  A.   North End Technologies, correct.
17  Q.   Was that a corporation or an LLC?
18  A.   It started as an LLC.  It changed to a
19    corporation.
20  Q.   Is your background primarily in sales and
21    marketing?
22  A.   No.
23  Q.   What does your background primarily
24    consist of?

Page 8

 1  A.   Engineering, program management.
 2  Q.   Has the majority of your professional
 3    experience been in engineering and program
 4    management?
 5  A.   Probably about half and half.
 6  Q.   What does the half consist of?
 7  A.   Sales and marketing.
 8  Q.   Who did you found VCI with?
 9  A.   Tim Root and Grinnell More.
10  Q.   Is Mr. Root still with VCI?
11  A.   Yes.
12  Q.   And is Mr. More still with VCI?
13  A.   I'm sorry.  Mr. Root is not with VCI.
14  Q.   Go ahead.
15  A.   Sorry.  Mr. More is with VCI.  Mr. Root is
16    not with VCI.
17  Q.   When did Mr. Root leave VCI?
18  A.   2012.
19  Q.   What was Mr. Root's role at the company
20    when he left?
21  A.   He was head of engineering.
22  Q.   Did that role change over time from 2007
23    until he left?
24  A.   No.
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 1  Q.   What is Mr. More's role at the company
 2    today?
 3  A.   Chief robotics officer.
 4  Q.   Has Mr. More's role at the company changed
 5    since 2007?
 6  A.   No.
 7  Q.   Mr. More was there obviously at the
 8    beginning?
 9  A.   Yes.
10  Q.   Do you hold any other positions besides
11    chief operating officer?
12  A.   No.
13  Q.   Who reports to you at the company?
14  A.   No one.
15  Q.   Has anyone ever reported to you since
16    2007?
17  A.   Yes.
18  Q.   Who is that?
19  A.   Ashley Wells.
20  Q.   What is Miss Wells' position?
21  A.   I don't recall.  I mean office manager.
22    Something to that effect.
23  Q.   Is it accurate to say that Miss Wells
24    performed office and administrative duties for the
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 1    company under your supervision?
 2  A.   Yes.
 3  Q.   What years did Miss Wells report to you?
 4  A.   I don't recall.
 5  Q.   Was Miss Wells employed by the company
 6    when it was founded in 2007?
 7  A.   No.
 8  Q.   Do you recall when Miss Wells joined the
 9    company?
10  A.   2009.
11  Q.   Do you know why she left?
12  A.   She got another job.
13  Q.   Have you been deposed before?
14  A.   Yes.
15  Q.   When?
16  A.   Last year.  Yes.  Last year.
17  Q.   And have you been deposed at any other
18    times besides in 2012?
19  A.   No.
20  Q.   What was the nature of the proceeding in
21    which you were deposed in 2012?
22  A.   I was deposed as a 30 whatever, (b)(6)
23    witness for a patent litigation suit.
24  Q.   Who was the other party?
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 1  A.   In Touch Technologies.
 2  Q.   Where was that matter?  In what forum was
 3    that matter proceeding?  Was it in court?
 4  A.   Yes.
 5  Q.   Do you know what court it was in?
 6  A.   Central California, L. A.
 7  Q.   And was your employer VCI the plaintiff or
 8    the defendant?
 9  A.   Defendant.
10  Q.   Is that matter still pending?
11  A.   It is currently under appeal in the
12    appellate court.
13  Q.   Can you tell me what the result was in the
14    trial court?
15  A.   So VGo was a defendant.  We were sued on
16    five patents which was eventually dropped to three
17    patents.  We prevailed and proved that we were not
18    violating any of the patents and we also invalidated
19    their patents.
20  Q.   And in Touch is appealing that decision?
21  A.   In Touch is appealing, yes.
22  Q.   What about at iRobot?  Had you been
23    deposed in any proceedings when you were at iRobot?
24  A.   No.
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 1  Q.   Have you ever participated in any other
 2    trademark type proceeding of any kind?
 3  A.   No.
 4  Q.   Did you speak with anyone about your
 5    deposition today besides your counsel?
 6  A.   No.
 7  Q.   Nobody at VCI?
 8  A.   No.
 9  Q.   Can you tell me who Ned Semonite is?
10  A.   He's our VP of marketing and products.
11  Q.   Can you tell me what his role is at the
12    company?
13  A.   VP of marketing and products.
14  Q.   What tasks does he perform as VP of
15    marketing?
16  A.   He heads up the marketing efforts,
17    promotion of the product, those types of things.
18  Q.   When did he start working for VCI?
19  A.   I think 2008.
20  Q.   Has Mr. Semonite's role at VCI changed
21    over time?
22  A.   No.
23        MR. CONNOLLY: Could you please mark
24    this as Ryden Exhibit 1?
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 1        (Exhibit 1 was marked for
 2        identification.)
 3  Q.   Mr. Ryden, I'm handing you a binder full
 4    of documents that has been marked as Exhibit No. 1.
 5  A.   Okay.
 6  Q.   Would you please open it and take a look
 7    at the first page and in the bottom right-hand
 8    corner of the first page do you see where it has the
 9    letters and numbers VGO 000001?
10  A.   Yes.
11  Q.   And can you turn to the last page of the
12    binder?
13  A.   Yes.
14  Q.   That page is similarly marked as VGO 749.
15    Do you see that?
16  A.   Yes.
17  Q.   This binder consists of the documents that
18    your counsel produced to us in discovery and I'm
19    going to be asking you some questions today about
20    the documents in here and when I do, I'll refer to
21    the page numbers by the letters and numbers that I
22    just called to your attention; okay?
23  A.   I understand.
24        MR. CONNOLLY: Mark that as Exhibit
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 1    2, please.
 2        (Exhibit 2 was marked for
 3        identification.)
 4  Q.   Mr. Ryden, could you look at the first
 5    page of Exhibit 1 that's marked VGO number 1?
 6  A.   Yes.
 7  Q.   And in the upper right-hand corner there
 8    is a logo.  Can you tell me what that is?
 9  A.   That is our logo.
10  Q.   I'm handing you a document that has been
11    marked as Exhibit No. 2.  Can you take a look at
12    that, please?
13        (Witness perused document.)
14  A.   Yes.
15  Q.   Can you tell me what is depicted in the
16    upper part or the top part of Exhibit No. 2?
17  A.   That's our logo.
18  Q.   And does the logo on the top part of
19    Exhibit No. 2 depict VCI's trademark as VCI uses it
20    in commerce on its products?
21  A.   Yes.
22  Q.   Can you tell me what is depicted on the
23    bottom portion of Exhibit No. 2?
24  A.   No.  I mean it's letters and another logo.

Page 15

 1  Q.   Can you describe it for me?
 2  A.   Sure.  There's the letters V and G and O
 3    with the words disposable insulin delivery and some
 4    kind of thermometer maybe tilted sideways.
 5  Q.   Have you ever seen that logo before?
 6  A.   Yes.
 7  Q.   When have you seen it?
 8  A.   In materials that you sent us.
 9  Q.   Prior to seeing it in the materials that
10    were produced by Valeritas in this matter had you
11    ever seen it before that time?
12  A.   No.
13  Q.   Had anyone at VCI seen it before?
14  A.   Not that I'm aware of.
15  Q.   Turning your attention back to Exhibit
16    No. 1, the first page in the upper right-hand
17    corner.  You identified that as VCI's logo; correct?
18  A.   Correct.
19  Q.   Can you just tell me in general terms why
20    does VCI have a logo?
21  A.   We have a logo to identify the company and
22    our products.
23  Q.   Is it also used for marketing purposes?
24  A.   Yes.
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 1  Q.   And would you agree that it's used to
 2    distinguish VCI's products in the marketplace?
 3  A.   It is used to identify our products, yes.
 4  Q.   Who conceived of the logo?
 5  A.   Well, I think it was a group effort.
 6  Q.   Tell me all the people involved in the
 7    group effort.
 8  A.   It was probably Grinnell, Tim, myself,
 9    Ned, Doug Geer.  I'm sure there were others who
10    contributed.
11  Q.   By Tim you're referring to Mr. Root;
12    correct?
13  A.   Tim Root.  Correct.
14  Q.   What was Mr. Grinnell's role in the
15    conception of the VGo logo?
16  A.   Well, we all gave ideas so I think Doug
17    designed it and then we suggested changes and things
18    we liked and things we didn't like.
19  Q.   So my question is what was Mr. Grinnell's
20    role?  Was that your answer as to what Mr. Grinnell
21    contributed?
22  A.   Mr. Grinnell contributed feedback based on
23    designs that were shown to us.
24  Q.   Who is Doug Geer?
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 1  A.   He was our graphics designer.
 2  Q.   Is it G-E-E-R?
 3  A.   I believe so, yes.
 4  Q.   Does he have a relationship with VCI
 5    currently?
 6  A.   No.
 7  Q.   What was his relationship to VCI?
 8  A.   Can you be more clear?
 9  Q.   Sure.  Was Mr. Geer an employee of VCI at
10    any time?
11  A.   Yes.
12  Q.   And when did Mr. Geer's employment begin?
13  A.   2008.
14  Q.   And for how long did Mr. Geer's employment
15    with VCI continue?
16  A.   Couple of months.
17  Q.   Just to be clear, Mr. Geer was an employee
18    of the company, not an independent contractor?
19  A.   In 2008.
20  Q.   In 2008 Mr. Geer was an employee?
21  A.   Correct.
22  Q.   Did that change at any time?  Did Mr. Geer
23    become an independent contractor to the company?
24  A.   Yes.
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 1  Q.   When did that occur?
 2  A.   Probably after he left employment.
 3  Q.   I'm sorry.  When did he leave employment
 4    again?
 5  A.   2008.
 6  Q.   But you don't know specifically when he
 7    became a consultant to the company?
 8  A.   I think he started right after he left
 9    employment.  He started to -- continued to help us.
10  Q.   Do you know why he transitioned from an
11    employee of the company to becoming a consultant to
12    the company?
13  A.   We didn't have a full-time role for a
14    graphics designer.
15  Q.   What types of responsibilities did Mr.
16    Geer perform while he was an employee to the
17    company?
18  A.   Designing brand logo, that type of work.
19    Material, promotion material.
20  Q.   Can you describe the brands or logos that
21    Mr. Geer designed for the company during the period
22    he was an employee?
23  A.   Sure.  He designed a brand book around a
24    logo that we're currently not using now called Ego.
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 1  Q.   Was VCI at one time using the brand name
 2    or logo Ego?
 3  A.   Not publicly.
 4  Q.   During what period was VCI using the Ego
 5    brand or logo not publicly?
 6  A.   Internally probably using it 2008, 2009.
 7  Q.   How was it used internally?
 8  A.   We were just testing it as a potential
 9    before we launched the product.
10  Q.   And how did you test it?
11  A.   We asked potential consumers and others
12    their opinion of the logo and the look.
13  Q.   And what feedback did you get concerning
14    the look of Ego?
15  A.   I think it was more on the name itself.
16    People -- it did not test well.  Thought we had too
17    much ego for a name with Ego.  It just didn't have
18    the right connotation for the product.
19  Q.   Do you know where Mr. Geer lives
20    currently?
21  A.   I should because I just looked it up for
22    you guys but I don't recall.
23  Q.   How did you look it up for us?
24  A.   I went back in the records and looked at
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 1    his last invoice.
 2  Q.   What records besides invoices does VCI
 3    have pertaining to Mr. Geer?
 4  A.   We have his employment records for 2008.
 5  Q.   Anything else?
 6  A.   Not that I'm aware of.
 7  Q.   How about an independent contractor
 8    agreement?  Do you have one of those?
 9  A.   No.
10  Q.   Are you aware that there was an
11    independent contractor agreement at any time for
12    Mr. Geer?
13  A.   Not that I'm aware of.
14  Q.   Do you know where he works currently?
15  A.   I do not.
16  Q.   Do you know anything about the type of
17    work that he's doing currently?
18  A.   I do not.
19  Q.   What services did Mr. Geer provide as a
20    consultant to the company?
21  A.   He provided work around the design and
22    suggestions for logos and other print material.
23  Q.   And just so I'm clear about the dates
24    again, did he perform services as an independent
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 1    contractor or consultant to VCI from the period 2009
 2    until 2010?
 3  A.   We used him on projects so it was not --
 4    we did not use him consistently but only when we
 5    needed specific work.
 6  Q.   Did Mr. Geer perform any services for VCI
 7    in 2011?
 8  A.   No.
 9  Q.   But he did in 2010?
10  A.   Yes.
11  Q.   When was the last time anyone associated
12    with VCI spoke to Mr. Geer?
13  A.   I'm not sure.  I believe Ned Semonite
14    spoke to him indicating you had an interest in
15    deposing him.
16  Q.   You're not sure whether Mr. Semonite spoke
17    to him or not?
18  A.   I believe he did but I have no personal
19    knowledge that he did.
20  Q.   So what do you base your belief on that
21    Mr. Semonite spoke to Mr. Geer about our interest in
22    speaking to him?
23  A.   Because I had mentioned that his name came
24    up in the paperwork that you had provided us and he
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 1    had asked if it was okay to mention that to him and
 2    I contacted Wilmer Hale and asked if that was okay.
 3  Q.   Just to be clear I don't want to hear
 4    anything that you said to your lawyers or your
 5    lawyers said to you; okay?
 6  A.   Okay.
 7  Q.   I'm not asking for that information.  When
 8    did your discussion with Mr. Semonite occur?
 9  A.   Last week, maybe the week before.
10  Q.   Where did it take place?
11  A.   At our offices in Nashua.
12  Q.   Your office?
13  A.   Yes.
14  Q.   And tell me what you said -- strike that.
15    Tell me what Mr. Semonite said to you and what you
16    said to Mr. Semonite concerning Mr. Geer.
17  A.   Was it okay to contact him, that he was
18    mentioned in this matter and I said yes.
19  Q.   Did you ask Mr. Semonite why he wanted to
20    contact Mr. Geer?
21  A.   No.
22  Q.   And did Mr. Semonite tell you why he
23    wanted to contact Mr. Geer?
24  A.   No.
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 1  Q.   It's your belief today that Mr. Semonite
 2    spoke to Mr. Geer?
 3  A.   Yes.
 4  Q.   Did Mr. Semonite report back to you and
 5    tell you what they discussed?
 6  A.   No.
 7  Q.   Did you ask Mr. Semonite at any time what
 8    they discussed?
 9  A.   No.
10  Q.   Do you have any understanding as to why
11    Mr. Semonite would contact Mr. Geer?
12  A.   I think just to let him know that his name
13    came up.
14  Q.   Turning your attention back to Page 1 of
15    Exhibit 1 the upper right-hand corner, the VCI logo.
16  A.   Yes.
17  Q.   Did Mr. Geer present to VCI a preliminary
18    design of the logo?
19  A.   Yes.
20  Q.   And do you know whether he created that
21    preliminary design independently?
22        MR. PATEL: Objection.  Vague.
23  Q.   In other words did you say to -- did VCI
24    tell Mr. Geer I want you to design us a logo and he
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 1    went off and came back and produced something that
 2    looked likes that?
 3  A.   I think it was a collaborative effort.  We
 4    gave him some suggestions but, yes, he came back
 5    with that design amongst others.
 6  Q.   In the collaborative effort with Mr. Geer
 7    did VCI indicate to Mr. Geer that it wanted to use
 8    the letters V, G and O in the logo?
 9  A.   Yes.
10  Q.   Had that decision already been made before
11    engaging Mr. Geer's services to design the logo?
12  A.   Yes.
13  Q.   Other than the letters V, G and O as used
14    in VCI's logo as depicted on Page 1 of Exhibit 1,
15    did VCI instruct or direct Mr. Geer to incorporate
16    any other features or elements or designs in the
17    logo?
18  A.   Not that I'm aware of.
19  Q.   Please describe for me what the
20    collaboration process with Mr. Geer consisted of.
21    How did it work?
22  A.   Ned was the primary contact, Mr. Semonite,
23    but we gave some suggestions on what we would like
24    to see and what we would like to have the logo infer
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 1    about our product and we asked him for numerous
 2    designs and we evaluated all the designs.  We liked
 3    some features.  We didn't like some features.  We
 4    asked him for a couple of rounds as I recall of, you
 5    know, use this, don't use that and we finally
 6    settled on this.
 7  Q.   What do you recall about some of the
 8    preliminary designs Mr. Geer provided to VCI, what
 9    they looked like?
10  A.   There was a lot of them.  I don't
11    really -- I mean there were all sorts of different
12    styles.
13  Q.   How long did this process take?
14  A.   Not that long.  A couple of months maybe,
15    a month and a half, two months.
16  Q.   Do you remember when it took place?
17  A.   2010.  Beginning of 2010.
18  Q.   Do you recall what month it started?
19  A.   I'm going to say March or April but I'm
20    not fully sure of those dates.  Somewhere in that
21    time frame.
22  Q.   You believe it started in March or April
23    of 2010 the process with Mr. Geer of collaborating
24    on the design of VCI's logo and then it continued
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 1    for approximately one or two months?
 2  A.   That's correct.
 3  Q.   Can you give me some examples of what
 4    suggestions or feedback VCI provided to Mr. Geer
 5    concerning what it liked about the initial design he
 6    presented?
 7        MR. PATEL: Objection.  Vague.
 8  A.   It's a long time ago.  I don't recall
 9    exactly what we liked and what we didn't like of
10    each of the different designs.
11  Q.   So sitting here today you can't tell me
12    what feedback VCI provided to Mr. Geer?
13  A.   Directly, no.  I mean I think we had
14    selected -- obviously we looked at different colors.
15    We ended up picking the color that we did.  We liked
16    that.  We liked some of the motion.  We certainly
17    wanted to get that impression of motion.  It's a
18    moving product.  It's a mobile product.  So we
19    wanted to show that.  It implied it had wheels.  It
20    could move.  So videoconferencing is traditionally
21    stationary.  Ours was the first more mobile
22    videoconferencing device and we really wanted to get
23    that implied so we talked about those design aspects
24    but I can't particularly say we liked that, we
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 1    didn't like that.
 2  Q.   Can you take a look at Exhibit No. 2,
 3    please?  Can you tell me what aspects of the design
 4    depicting VGo's logo conveys motion?
 5  A.   Sure.  The two sort of half circles that
 6    obviously look like a wheel and the fading in of the
 7    lines implies speed, motion.
 8  Q.   Is that element or design aspect something
 9    that VGo directed or suggested to Mr. Geer or that
10    Mr. Geer proposed to VCI?
11  A.   I don't recall who came up with that
12    specific idea.
13        MR. PATEL: I'm sorry.  Just to be
14    clear for the record we're switching between VGo and
15    VCI.
16        MR. CONNOLLY: Thank you.  I'll try
17    to be careful about that.
18  Q.   I'll try to refer to your employer as VCI.
19  A.   Fair enough.
20  Q.   How did Mr. Geer provide preliminary
21    designs to VCI?
22  A.   I saw them printed.  They were posted up
23    on a wall in our conference room.
24  Q.   Do you know how VCI obtained those
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 1    preliminary designs from Mr. Geer?
 2  A.   I do not.
 3  Q.   Did you ever communicate with Mr. Geer
 4    while he was providing services as a contractor to
 5    VCI?
 6  A.   Yes.
 7  Q.   How did you communicate with Mr. Geer
 8    during that period?
 9  A.   I talked to him.
10  Q.   You spoke with him on the phone?
11  A.   Right, or I probably e-mailed him as well.
12  Q.   So you e-mailed -- you had e-mail
13    communications with Mr. Geer?
14  A.   Correct.
15  Q.   Do you recall the period you had e-mail
16    communications?  Was it in-between March and
17    April 2010 and May or June of 2010?
18  A.   Are you asking me specifically --
19  Q.   Concerning the preliminary designs.
20  A.   Concerning the design?
21  Q.   I'm sorry.  Let me give you a better
22    question.  I was asking you how you communicated
23    with Mr. Geer and you answered that you had e-mail
24    communications with Mr. Geer.  I just want to
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 1    identify during what time period you had e-mail
 2    communications with Mr. Geer concerning the
 3    preliminary designs of VCI's logo.
 4  A.   So I'm not sure I had them specifically on
 5    this but if it was, it was in reference probably to
 6    payment or cost or that type of thing and that was
 7    in that time frame.
 8  Q.   Do you recall any specific e-mails with
 9    Mr. Geer, between you and Mr. Geer concerning the
10    design of VCI's logo?
11  A.   No.
12  Q.   Did you meet with Mr. Geer in person?
13  A.   Yes.
14  Q.   During early 2010?
15  A.   Yes.
16  Q.   Do you recall how many times?
17  A.   I do not.  It was not my meeting
18    specifically.  Small office.  He was in.
19  Q.   Whose meeting was it?
20  A.   Ned.
21  Q.   And are you aware of how Mr. Semonite
22    communicated with Mr. Geer?
23  A.   No.
24  Q.   During that time?
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 1  A.   No.
 2  Q.   In the past year have you seen any e-mails
 3    between anyone employed by VCI and Mr. Geer?
 4  A.   No.
 5  Q.   During the past year have you seen any
 6    documents that Mr. Geer had provided at any time to
 7    VCI?
 8  A.   No.  I should clarify other than whatever
 9    we provided you.  I would have to look through.
10  Q.   Can you take a minute and look through
11    Exhibit 1 and tell me whether there are any e-mails
12    or other communications between any employee of VCI
13    and Mr. Geer?
14  A.   All 749 pages?
15  Q.   If you don't mind just going through
16    quickly.
17        (Witness perused documents.)
18        MR. CONNOLLY: Do you want to read
19    back my last question to the witness, please?
20    (Question was read back by the stenographer.)
21  A.   No.
22  Q.   Having now looking through Exhibit 1 do
23    you recognize any documents that Mr. Geer provided
24    to VCI at any time?
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 1  A.   Not specifically.  I don't know all that
 2    he worked on.
 3  Q.   I believe you testified but let me ask it
 4    again.  Did Mr. Geer provide initial designs or
 5    logos to VCI?
 6  A.   Yes.
 7  Q.   And does VCI have any of those initial
 8    designs or documents?
 9  A.   I am unaware of any.
10  Q.   Is there anyone at VCI who would be aware
11    of where those documents are or what happened to
12    them?
13  A.   Ned Semonite would be.
14  Q.   Thank you.  Do you know whether Mr. Geer
15    was aware of Valeritas and its marks at the time he
16    provided logo designs to VCI?
17        MR. PATEL: Objection.  Calls for
18    speculation.
19  A.   I do not know.
20  Q.   How was Mr. Geer paid?  Was he paid on a
21    fee basis or by the hour?
22  A.   I think it was on a fee basis.  Yes.
23  Q.   Was it an hourly rate?
24  A.   No.  I mean I'm sorry.  It was a fixed

Page 32

 1    amount as I recall.
 2  Q.   Do you recall how much VCI paid Mr. Geer
 3    for his design work on the VCI logo?
 4  A.   I do not.
 5  Q.   Would the answer to that question be
 6    reflected in payment records that VCI has?
 7  A.   Yes.
 8  Q.   Are you aware of whether VCI has those
 9    records?
10  A.   I would have to go and search.
11  Q.   Are you aware of whether anyone at VCI has
12    searched for those records before?
13  A.   That would probably be me and I don't
14    recall but I'll have to -- I can't recall what you
15    had asked for specifically so I don't know.  I don't
16    recall seeing it but --
17  Q.   During the period Mr. Geer provided
18    services to VCI as a contractor or consultant did he
19    have his own business?
20  A.   I believe so, yes.
21  Q.   Do you know the name of his business at
22    that time?
23  A.   I think it was -- I'm sorry.  Not a
24    business.  He was just under his own name but I
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 1    believe he worked for other people.  We were
 2    obviously not his sole account.
 3  Q.   At the time Mr. Geer was working on the
 4    designs of VCI's logo, had VCI already made the
 5    decision not to use the Ego logo?
 6  A.   Yes.
 7  Q.   And at the time Mr. Geer was working on
 8    developing the design of the logo for VCI in the
 9    early part of 2010, was VCI considering the use of
10    any other type of mark or logo for its products?
11  A.   You mean other than V-G-O?
12  Q.   Yes.  Other than V-G-O.
13  A.   No.  I think we had discussed a number of
14    different alternatives but we liked V-G-O.
15  Q.   Did the design of the logo V-G-O that is
16    depicted on VCI's products change in any way after
17    Mr. Geer stopped being involved in the work?
18  A.   Not that I'm aware of.
19  Q.   I believe you mentioned that I-G-O was at
20    one time considered as a --
21  A.   Ego.  E-G-O.
22  Q.   Was I-G-O ever considered, the letters I
23    and G and O?
24  A.   I don't think so.  I don't recall hearing
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 1    those.  Ego was electronic go.  We really liked
 2    that.  We went to visual go or something like that.
 3    I don't think we used I-G-O but maybe.  I mean maybe
 4    it came up in discussions.  I'm sure we went through
 5    all the letters in the alphabet.
 6  Q.   Can you tell me why you changed the name
 7    of the company from North End Technologies to VGo
 8    Communications?
 9  A.   Yes.  The name was too long.
10  Q.   Any other reasons?
11  A.   No.  It was just our development name.  We
12    wanted the name to be more associated with the
13    product.
14  Q.   So was the decision to change the name of
15    the company from North End Technologies to VGo
16    Communications, was that made after you decided to
17    use the V-G-O logo or mark?
18  A.   Yes.
19  Q.   Was a reason for you changing the name of
20    the company to have consistency for branding
21    purposes in the marketplace?
22  A.   Yes.
23  Q.   Did VCI register the mark V-G-O or VGo on
24    or about March 2, 2010?
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 1  A.   I would have to look at the documents.
 2    That sounds about right.
 3  Q.   Do you know when VCI first used the mark
 4    VGo in commerce?
 5  A.   Can you define what you mean by in
 6    commerce?
 7  Q.   Sure.  Can you tell me the first time that
 8    VCI sold any product in the marketplace that
 9    depicted the letters V-G-O on it to identify it?
10  A.   I believe that would be July of 2010.
11  Q.   And was July 2010 the earliest date that
12    VCI offered any products for sale under the V-G-O
13    mark?
14  A.   Yes.  That's the first time we sold
15    product.  We announced the product in that time
16    frame at a show called Infocomm.  That show might
17    have been in June but it might have been in July.
18    Anyhow, that's when we started using it was when we
19    introduced the product.
20  Q.   And is there a longer name for the
21    Infocomm show or does it stand for something?
22  A.   I don't know.  It's a big audiovisual
23    communication show.
24  Q.   Where does that take place or where did it
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 1    take place in 2010?
 2  A.   I would say it was in Las Vegas that year.
 3    It's pretty much in the same time every year but it
 4    moves around.
 5  Q.   Can you describe for me how VCI introduced
 6    is VGo product at the Infocomm show in June or
 7    July 2010?
 8  A.   Sure.  Yes.  We had a trade show booth.
 9    We had product on the booth.  We did demonstrations.
10    We sent out an announcement as I recall.
11  Q.   Can you please describe VCI's product?
12  A.   Sure.  It is a robotic telepresence
13    system so it is a robot with two-way audiovisual
14    communications.
15  Q.   Do you mind describing for me what you
16    mean by robotic telepresence?
17  A.   Sure.  So it gives -- think of it another
18    way as a physical avatar but it is a product that
19    has communication on a mobile platform that you can
20    control remotely so rather than in traditional
21    videoconferencing where -- you don't have any in
22    here but it's on the wall and you come into a
23    conference room to have that meeting.  On our system
24    you can actually control it from the far end from
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 1    your laptop or PC.  You can drive the robot and go
 2    and meet people and interact with people remotely.
 3  Q.   Can you turn back to Exhibit 1, Page 1?
 4  A.   Yes.
 5  Q.   Do you see in the middle of the page
 6    there's a picture of two people standing in an
 7    office next to a machine?
 8  A.   Yes.
 9  Q.   Does the machine depicted in the picture,
10    does that convey -- is that an image of VGo's
11    product?
12  A.   That is our product.
13  Q.   I'm sorry.  VCI's product.
14  A.   Yes.  That is our product.
15  Q.   In the picture on Page 1 of Exhibit 1
16    would you mind just drawing a circle -- strike that.
17    Let me ask you a question first.  Does VGo's logo as
18    depicted on Exhibit No. 2 appear on VCI's product?
19  A.   Yes.
20  Q.   And can you describe for me where VCI's
21    logo V-G-O is depicted?
22  A.   On the front right above the screen.
23  Q.   Do you mind circling it for me in the
24    picture on Page 1 of Exhibit 1?
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 1        (Witness did as requested.)
 2  Q.   If you can just draw a line off to the
 3    side and just write logo.
 4        (Witness did as requested.)
 5  Q.   Thank you.  Does VCI's robotic
 6    telepresence product come in different
 7    configurations?
 8  A.   Yes.
 9  Q.   Can you describe the different
10    configurations of VCI's product for me?
11  A.   So it is primarily the communications
12    method so the standard model is with wifi and we
13    also have a model with Verizon 4G LTE.  Those are
14    the primary differences.
15  Q.   How much does the product cost?
16  A.   Between six and $7,000.
17  Q.   Is there a cost difference between the two
18    configurations, one with wifi and one with the other
19    telecommunications method?
20  A.   Correct.  Yes.  The 4G is more expensive
21    than the wifi.
22  Q.   Is the 4G product around $7,000?
23  A.   Correct.
24  Q.   Between the founding of the company in
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 1    2007 and when you introduced the product in 2010,
 2    did VCI create prototypes of the product?
 3  A.   Yes.
 4  Q.   And did any of the prototypes have a logo
 5    on them such as the logo that you identified on Page
 6    1 of Exhibit 1?
 7  A.   We created a number of different
 8    prototypes during the stages of our product
 9    development.  Some of them had no logo.  Some of
10    them had the Ego logo and some of them had the V-G-O
11    logo.
12  Q.   Do you recall when VCI developed a
13    prototype that first had the V-G-O logo?
14  A.   It would have been after we had developed
15    the logo.
16  Q.   So after March or April 2010?
17  A.   Correct.
18  Q.   And those prototypes still exist; correct?
19  A.   Parts of them.
20  Q.   Parts of them?
21  A.   Yes.
22  Q.   They're located at VCI's offices in
23    Nashua?
24  A.   Correct.
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 1  Q.   How many complete prototypes currently
 2    exist?
 3  A.   Currently exist.  Couple of dozen maybe.
 4  Q.   Do any of the existing prototypes display
 5    a logo?
 6  A.   Yes.
 7  Q.   Does VCI sell any other products or goods
 8    other than the one we have been discussing or the
 9    two models of the robotic telepresence product that
10    we have been discussing?
11  A.   Other than accessories for those products,
12    no.
13  Q.   Can you describe what accessories VCI
14    sells?
15  A.   Batteries, remotes.  There is a height
16    extension.  Those are the primary.
17  Q.   Do you know how many units of the product
18    the company sold in 2010?
19  A.   I would say -- I don't know the exact
20    number.
21  Q.   How about for 2011?  Do you know how many
22    units VCI sold?
23  A.   I don't know the exact number.
24  Q.   Can you give me a range?
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 1  A.   Couple hundred.
 2  Q.   How about in 2012?  How many units did VCI
 3    sell?
 4  A.   A couple hundred.
 5  Q.   Do you know how many units of the robotic
 6    telepresence product VCI has sold in 2013?
 7  A.   Just under a hundred.
 8  Q.   In 2010 did VCI sell products throughout
 9    the United States?
10  A.   Yes.
11  Q.   And in 2011 as well?
12  A.   Yes.
13  Q.   So is the geographic scope of VCI's sales
14    the United States?
15  A.   Yes.
16  Q.   Does VCI have competitors?
17  A.   Yes.
18  Q.   Can you identify some of VCI's
19    competitors?
20  A.   Currently iRobot, In Touch, Anybots,
21    Mantero Bots, Suitable Technologies.  I think that's
22    it.
23  Q.   Is VCI's selling point of between six and
24    $7,000, is that lower than the products offered by
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 1    the other companies?
 2  A.   It's midrange.
 3  Q.   Was it important -- strike that.  Did VCI
 4    in designing the product desire to keep the cost
 5    low?
 6  A.   Yes.
 7  Q.   Why did it do that?
 8  A.   We felt there would be a broader appeal in
 9    the marketplace for a lower cost product.
10  Q.   Is health care VCI's largest market?
11  A.   It is one of its largest markets.
12  Q.   What are VCI's markets for its products?
13  A.   So enterprise so corporations, businesses
14    all through office through manufacturing.  Education
15    is a large market and health care.
16  Q.   What percentage of VCI's market consists
17    of health care?
18  A.   I would say about a third.  I think it's
19    almost a third between those three major market
20    groups.
21  Q.   Does that change over time?
22  A.   Education has grown.  It used to be
23    smaller and now there's been a lot of publicity
24    around some of our successful uses of the product
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 1    within school districts and now school districts are
 2    buying them quite a bit.  So that's picked up.  It
 3    used to be very small and now it has grown
 4    especially this year.
 5  Q.   Is it a true statement that VCI's primary
 6    applications are in education and health care?
 7  A.   No.
 8  Q.   Is that a true statement?
 9  A.   No.
10  Q.   Is it a true statement that health care is
11    VCI's largest market?
12  A.   I think it is a significant market.  I
13    think other than education growing this year I think
14    last year it might have been the largest market but
15    it varies.
16  Q.   Was health care VCI's largest market
17    earlier this month?
18  A.   Earlier this month?
19  Q.   Yes.
20  A.   No.
21  Q.   How are VCI's products used by health care
22    professionals?
23  A.   They are used in a variety of different
24    manners.  Again, the product allows people to be
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 1    remote so doctors can now make house calls.  Doctors
 2    can visit other hospitals.  Doctors can visit other
 3    facilities but some hospitals are using it to allow
 4    patient's family members to visit them within the
 5    hospital.  So it can be used inside within a
 6    hospital or can be deployed outside a hospital in
 7    rural clinics.  So a variety of uses.
 8  Q.   Who is Eugene Spiritus?
 9  A.   He is a doctor out of I believe U. C.
10    Irvine who has been a consultant and now most
11    recently has become our chief medical officer.
12  Q.   Why does VCI have a chief medical officer?
13  A.   So that we can better understand that
14    marketplace.
15  Q.   What is Mr. Spiritus's or Dr. Spiritus's
16    function at VCI?
17  A.   To inform us of potential uses within the
18    health area market.
19  Q.   Do you know what Dr. Spiritus's background
20    and training is, in what medical field?
21  A.   I do not.
22  Q.   Are any of VCI's products currently used
23    to treat patients with diabetes?
24  A.   The product doesn't treat the patients.
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 1  Q.   I apologize if I asked that.  Strike that.
 2    Let me ask you a different question I thought I had
 3    asked you.  Are VCI's products currently used --
 4    well, let me just give you a new question.  Sorry.
 5    Are VCI's products currently used by health care
 6    professionals to treat or evaluate or educate or
 7    diagnose patients with a medical condition known as
 8    diabetes?
 9        MR. PATEL: Objection.  Compound.
10  Q.   You have to answer.
11  A.   Thanks.  I understand that.  The product
12    is a communications device so I don't know how
13    doctors -- you know, with which doctors communicate
14    with their patients and other things.  I don't know.
15    I mean I don't know how doctors use the product.  So
16    the doctor can communicate with another doctor.
17    They could communicate with a patient.  They could
18    communicate with anybody.
19  Q.   Is VCI aware as of today whether or not
20    medical professionals or health care professionals
21    use VCI's products to assist in treating patients
22    with diabetes?
23  A.   So the product is not FDA approved.  We
24    can't do any diagnostics type of thing.  Do they
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 1    communicate with patients?  I can't comment on all
 2    the patients they communicate with.  I don't know
 3    the range of diseases that patients have that
 4    doctors communicate with them.
 5  Q.   Do any doctors or health care
 6    professionals across the United States use VCI's
 7    products to communicate with patients having
 8    diabetes?
 9  A.   I don't know.
10  Q.   Has VCI ever sold any of its products to a
11    health care practitioner who focuses on diabetes?
12  A.   No.
13  Q.   Has VCI ever sold any of its products to a
14    doctor or health care professional who treats
15    patients with diabetes?
16  A.   No.
17  Q.   Has VCI sold any of its products to
18    hospitals?
19  A.   Yes.
20  Q.   Which hospitals?
21  A.   MGH, Boston Children's, Radius.  The list
22    goes on and on.  Kaiser.
23  Q.   Can you go on, please?
24  A.   Kaiser, Palomar, El Camino, Mayo, Florida
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 1    Children's, Miami Children's, Atlanticare.  I mean
 2    that's just off the top of my head.  I would have to
 3    look at a list.
 4  Q.   Did you look at a list of hospital buyers
 5    of VCI's products prior to your deposition?
 6  A.   No.
 7  Q.   Has VCI sold any of its products to any
 8    health care institutions besides hospitals?
 9  A.   Can you define what you mean by health
10    care institution?
11  Q.   Sure.  Medical clinics, medical group
12    practices.
13  A.   I would imagine yes.
14  Q.   Can you give me some examples?
15  A.   I can't think.  I'm assuming it's the
16    non-hospitals that I recognize names.  I'm assuming
17    that's what they are.
18  Q.   Has VCI sold any of its products to group
19    purchasing organizations?
20  A.   Not that I'm aware of.
21  Q.   Has VCI ever sold any of its products to
22    kidney dialysis centers?
23  A.   Not that I'm aware of.
24  Q.   Has VCI ever sold a product to a diabetes
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 1    educator, someone who educates people with diabetes?
 2  A.   I couldn't say for sure.  I mean I don't
 3    know what all of our customers do but I don't think
 4    so.
 5  Q.   How does VCI sell its products to users in
 6    the health care community or field?
 7  A.   We sell both direct and through resellers
 8    and most of our resellers are -- some of them are
 9    stronger in health care than others but a lot of
10    times we will sell directly to the chief information
11    officer or the IT department.
12  Q.   Could you name VCI's resellers who sell
13    into the health care market?
14  A.   I think IVCI does.  They're out of New
15    York and AVISPL I believe does.  I think they sold a
16    Florida hospital one.  SKC.  They're all video
17    communications resellers.
18  Q.   Do the resellers that you identified, do
19    they specialize in reselling products to the health
20    care field?
21  A.   No.
22  Q.   Does VCI intend to continue selling its
23    products into the health care field?
24  A.   Yes.
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 1  Q.   How does VCI advertise or promote its
 2    products?
 3  A.   We generally do targeted mailings,
 4    e-mailings.  We go to trade shows and then we do a
 5    lot of PR work.
 6  Q.   What do you mean by we do a lot of PR
 7    work?
 8  A.   We work with existing customers to get
 9    their stories out so that potentially new customers
10    hear about the application and uses of the product.
11  Q.   Has VCI licensed its VGo mark or logo?
12  A.   No.
13  Q.   Does VCI target a particular type of
14    customer?
15  A.   No.  It's a general product so.
16  Q.   If I understood you correctly earlier, you
17    testified that VCI's business is generally divided
18    between education, health care and enterprise and
19    that the market share was about one-third for each
20    of those?
21  A.   Correct.
22  Q.   Is VCI considering less expensive versions
23    of its products for assisted living uses?
24  A.   Yes, amongst other uses but yes.  We are
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 1    considering a less expensive version of the product.
 2  Q.   And what other types of uses is VCI
 3    considering less expensive products for?
 4  A.   For the general market.
 5  Q.   Is elder care one of those?
 6  A.   Elder care is one of those.
 7  Q.   And is VCI considering offering less
 8    expensive versions of its products so that
 9    individual consumers can purchase them?
10  A.   I'm not sure we have a consumer product.
11  Q.   Sorry.  I don't want to use a term of art.
12    I just want to know is one of the reasons VCI -- is
13    one of the reasons that VCI is considering offering
14    less expensive products in the marketplace is that
15    so that individuals, people like myself can buy
16    them, can afford to buy them?
17  A.   I think that would be an outcome if you
18    get the product cheap enough.  That's not our
19    specific target.
20  Q.   Why is VCI considering offering less
21    expensive versions of its products?
22  A.   If we can expand our sales.
23  Q.   How would that accomplish an expansion of
24    sales by lowering the cost of your products?
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 1  A.   So it could be more affordable for people
 2    to use it in multiple applications.
 3  Q.   VCI is not intentionally undertaking or
 4    intentionally deciding to offer lower priced
 5    versions of its products so that individuals can
 6    afford them?
 7  A.   Not at this time, no.
 8  Q.   Are most of VCI's customers currently
 9    companies?
10  A.   Yes.
11  Q.   Has VCI sold any of its products to
12    individuals?
13  A.   We sold some to our employees.  That
14    probably doesn't count.  I don't think so.
15  Q.   Does VCI have any relationships with
16    companies in the field of treating, diagnosing or
17    counseling patients with diabetes?
18  A.   I don't believe so.
19  Q.   Do you know what Positive ID Corporation
20    is?
21  A.   Yes.
22  Q.   What is it?
23  A.   I don't know the products they make but I
24    know we did a demo with them years ago but we don't
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 1    have a relationship with them.  I don't think we
 2    have done anything since.
 3  Q.   And your testimony is that VCI did a
 4    demonstration years ago with Positive ID
 5    Corporation?
 6  A.   Yeah.  If I remember correctly, it was at
 7    a trade show and we drove over to their booth and
 8    did our communications at their booth but I can't
 9    remember what their product was.
10  Q.   What people from VCI were involved in the
11    demonstration with Positive ID Corporation?
12  A.   Ned Semonite.
13  Q.   Do you recall when that demonstration was?
14  A.   2011.
15  Q.   You don't know what Positive ID
16    Corporation does?
17  A.   No.
18  Q.   After the demonstration, did Positive ID
19    Corporation make any announcements or issue any
20    press releases concerning the joint demonstration
21    with VCI?
22  A.   They might have.
23  Q.   Did VCI issue any public communications or
24    press releases concerning the demonstration that it
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 1    did with Positive ID Corporation?
 2  A.   We may have.  I don't recall.
 3  Q.   What was Positive ID Corporation and VCI
 4    demonstrating?  Can you describe it for me?
 5  A.   Well, I just know on our product we
 6    demonstrate the ability to communicate, two-way
 7    communication.
 8  Q.   And it's remote communication; right?
 9  A.   Correct.
10  Q.   Do you know what XL Pharmaceuticals does?
11  A.   No idea.
12  Q.   Are you aware of -- strike that.  Earlier
13    you identified specifically hospitals that VCI has
14    sold its products to.  Do you recall any other
15    examples other than the ones you have given?
16  A.   If you give me time, I'm sure I can think
17    of some more but those are the bigger ones.
18  Q.   Is it true you can't sitting here today
19    identify any medical practices other than hospitals
20    to which VCI has sold products?
21  A.   Not by name, no.
22  Q.   And you can't identify any medical clinics
23    or treatment centers that VCI has sold its products
24    to?
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 1  A.   No.
 2  Q.   Has VCI sold any products to educational
 3    institutions, medical schools?
 4  A.   Well, education is a big market for
 5    primarily high schools and we've sold some to
 6    colleges but I can't say.  So Johns Hopkins,
 7    Clemson, that type of thing but I don't know where
 8    they're using it.
 9  Q.   Let me give you a better question.  Has
10    VCI sold any of its products to medical schools?
11  A.   Mass. General Hospital.  I think they have
12    an institute.  I think that's it.  I mean some of
13    the hospitals like Boston Children's or others
14    obviously have an educational part of their hospital
15    but I can't say specifically.
16  Q.   Can you identify for me the people
17    involved in offering to sell VCI's products using
18    the VGo mark?
19  A.   Can you repeat that question?
20  Q.   Sure.  I just want to know who at VCI are
21    involved in selling VCI's products.  Do you have a
22    sales director?
23  A.   Yes.
24  Q.   What's his name?
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 1  A.   Bern Terry.
 2  Q.   Did Mr. Terry come to the company
 3    recently?
 4  A.   About a year, year and a half ago.
 5  Q.   Do you know what Mr. Terry's background
 6    was before he came to the company?
 7  A.   He was doing something with elder care up
 8    in Vermont but I don't recall whether he was
 9    consulting or anything.
10  Q.   You don't recall whether Mr. Terry had a
11    particular area of expertise in sales before he
12    joined VCI?
13  A.   He had a history of sales.  He had done
14    some sales for PERS which is personal emergency
15    response systems.  Like the company that's I've
16    fallen and I can't get up, the old lady.  I don't
17    remember the name.  A little pendant thing.  He has
18    done sales for them.
19  Q.   When you say that Mr. Terry had experience
20    in elder care, do you consider that health care
21    experience?
22  A.   I think that was what he was doing.  Yes I
23    guess.
24  Q.   Are you aware of any customers who
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 1    purchased products from both VCI and Valeritas?
 2  A.   No.  I'm not sure why they would buy.  I
 3    don't know enough about Valeritas products.
 4  Q.   What do you know about Valeritas's
 5    products?
 6  A.   Only what you guys have sent, some
 7    diabetic thing that patients wear or something.
 8  Q.   Can you describe for me how doctors use
 9    VCI's products in connection with providing medical
10    services to patients?
11  A.   So it's a communications device.  It just
12    allows them if the robot is in the hospital and they
13    are away, they can call in and visit with other
14    doctors or patients from that location.  If they
15    can't get to a rural clinic, it could be in the
16    rural clinic.  It could be in an elder care facility
17    where they drive up and down and go visit a patient
18    to say hello.  It could be even in a patient's home.
19    The doctor could from the hospital make essentially
20    a house call by visiting the patient.
21  Q.   Are you aware of whether any of VCI's
22    products are currently located in the homes of
23    patients?
24  A.   That would be through a hospital but I
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 1    believe some of the hospitals are doing that
 2    deployment, yes.
 3  Q.   Can you give me some examples of hospitals
 4    using that type of deployment?
 5  A.   So Boston Children's.
 6  Q.   Does VCI have any plans to incorporate
 7    diagnostic equipment on its products?
 8  A.   Not at the current time.
 9  Q.   Is that something that VCI envisions for
10    the future?
11  A.   If the market demands it, we would look at
12    that.
13  Q.   So would one example be diagnostic
14    equipment to test a patient's blood sugar level?
15  A.   If that's something that's a remote
16    diagnostic capability that people demand and that
17    makes sense, that's certainly something that we
18    would evaluate.
19  Q.   Is that something that VCI has ever
20    discussed or considered?
21  A.   Not currently.
22  Q.   Has VCI ever discussed internally
23    incorporating diabetes test equipment on its
24    products?
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 1  A.   No.
 2  Q.   Has VCI ever discussed or considered
 3    incorporating any sort of blood testing equipment on
 4    its products?
 5  A.   No.
 6  Q.   Do any of VCI's competitors have
 7    diagnostic equipment imbedded or on their products?
 8  A.   What do you mean by diagnostic equipment?
 9  Q.   Sure.  Are any of VCI's competitors
10    including on their products any sort of medical test
11    equipment that would assist a doctor or medical
12    professional in diagnosing or treating a patient
13    remotely?
14  A.   Not that I'm aware of.  One of our
15    competitors they are much more targeted in OR.
16    Their unit costs $120,000.  I think they have more
17    features but we don't really compete against them at
18    that price point.
19  Q.   Does VCI currently attend trade shows to
20    market is products?
21  A.   Yes.
22  Q.   Which trade shows?
23  A.   We have attended Infocomm in the past.  We
24    attended recently an educational show in San
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 1    Antonio.  We do ATA.  We attend.
 2  Q.   What is ATA?
 3  A.   American Telemedicine Association.  Those
 4    types of shows.
 5  Q.   Can you tell me all the ATA trade shows
 6    that VCI has attended?
 7  A.   It's an annual show so I think we've been
 8    for the last two or three years.
 9  Q.   Would you agree that that's a health care
10    consumer show?
11  A.   No.
12  Q.   How would you describe it?
13  A.   It's a trade show targeted for health
14    care.
15  Q.   Thank you.  Does VCI attend any other
16    trade shows targeted towards health care?
17  A.   We did TEDMed once.
18  Q.   What is TEDMed?
19  A.   TEDMed.  It's the TED shows.  You know the
20    TED shows?
21  Q.   I don't.  Do you mind explaining?
22  A.   They are a very popular technology show
23    and TEDMed is their medical thing but it's
24    futuristic technology.
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 1  Q.   Any others besides ATA and TEDMed?
 2  A.   I'm sure we do some smaller ones but I
 3    can't think of anything.  I think we have done --
 4    no.  We spoke.  We didn't exhibit there.  I'm trying
 5    to think.  No, not that I can -- we did speak at
 6    AFLA, at American Federation -- I can't remember.
 7    There's some little shows that we do and we talk at
 8    a number of shows, too.  Those are the biggest shows
 9    that I mentioned.
10  Q.   What are the ways -- let me just ask you a
11    preliminary question.  Does VCI promote its product
12    to the health care industry?
13  A.   Yes.
14  Q.   What are the ways that VCI promotes its
15    products to the health care industry?
16  A.   So primarily we do direct mail or direct
17    calls.  We'll target the chief information officer,
18    the IT department, maybe the chief innovation
19    officer of health care institutions.
20  Q.   How do you obtain sales leads or contact
21    information in order to conduct direct mailing?
22  A.   We purchase lists.
23  Q.   Who do you purchase them from?
24  A.   List selling companies.
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 1  Q.   Have you been doing that each year from
 2    2010 until the present?
 3  A.   No.  We have done that more recently.
 4  Q.   Did you do it in 2012?
 5  A.   Yes.
 6  Q.   And 2011?
 7  A.   I'm not sure we purchased a list in 2011.
 8  Q.   And did you purchase a list in 2013?
 9  A.   I don't think so yet.
10  Q.   But you're sure that VCI purchased a list
11    of potential customers in the health care industry?
12  A.   In 2012.
13  Q.   In 2012?
14  A.   Yes.
15  Q.   And when is the last time you saw that
16    list?
17  A.   Actually, I don't think I ever looked at
18    the list myself.
19  Q.   Who is responsible for maintaining the
20    list at the company?  Who has the list?
21  A.   Ned Semonite purchased the list.  It
22    depends on the list.  Some lists they will do the
23    direct mailing for you so you don't actually get the
24    lists.  That way they can remain their contacts.
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 1    They will do mailings so we will submit the mailings
 2    and then if they respond, then we'll get the name
 3    but, otherwise, we might not have the name.  If they
 4    respond, we maintain the name in our database and do
 5    follow-up mailings that way.
 6        MR. PATEL: Counsel, can we take a
 7    break when you get to a good stopping point?
 8        MR. CONNOLLY: We can take a break
 9    whenever you want.  Let's take a break.
10        (A break was taken.)
11  Q.   Mr. Ryden, before the break we were
12    discussing or I was asking you questions and you
13    were answering questions about how VCI markets and
14    promotes its product.
15  A.   Yes.
16  Q.   And we were specifically talking about
17    direct mail as being one way in which VCI markets
18    and promotes its products.  Do you recall that?
19  A.   Yes.
20  Q.   And you testified that in 2012 VCI
21    purchased a list of potential customers?
22  A.   Yes.
23  Q.   In the health care field?
24  A.   Yes.
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 1  Q.   And you were describing to me how VCI uses
 2    or used the list.  Do you recall that?
 3  A.   Yes.  Correct.
 4  Q.   Does VCI physically possess a list of
 5    potential customers that it purchased in 2012?
 6  A.   No.  I believe that we had access to the
 7    names only to do e-mails.  They would do the e-mails
 8    for us, the e-mail blasts so I don't believe we
 9    actually have the list of names.
10  Q.   Please tell me who at VCI had access to
11    the list of names of potential customers.
12  A.   I don't think anybody did.  We buy lists
13    but you don't actually get the names.  They'll do
14    the mailings and then obviously your job is to get
15    them to respond so that you get their names.
16  Q.   How does VCI determine who it wants to
17    mail things to directly, advertising and promotion
18    materials?
19  A.   So we'll tell the list companies what we
20    are looking for in this case someone in the IT
21    department, someone who buys videoconferencing
22    equipment for the hospital, that type of thing.
23  Q.   And who are we talking about that VCI is
24    dealing with?  Is it a vendor?
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 1  A.   Yes.  Third party.
 2  Q.   Who is it?
 3  A.   I don't recall the name.
 4  Q.   Is it a company?
 5  A.   Yes.
 6  Q.   In the direct mail business?
 7  A.   Yes.
 8  Q.   But they specialize in direct mail towards
 9    health care?
10  A.   I'm not sure.
11  Q.   Who at the company would know who they
12    are?
13  A.   Ned would know the name of the company.
14  Q.   And I just want to try figure out how you
15    conduct direct mailings to specific potential
16    customers.  Do you do that?
17  A.   Do we mail directly to customers?
18  Q.   No.  How do you decide which potential
19    customers are on the list, the mailing list?
20        MR. PATEL: Objection.  Vague.
21  A.   I don't understand your question.  Sorry.
22  Q.   Let me try to do a better job for you.
23    One of the ways in which VCI promotes and markets
24    its product is through direct mail; is that correct?

Min-U-Script® Jones Reporting Company
617-451-8900

(16) Pages 61 - 64



Valeritas v.
VGo Communications

VGo Communications by thomas Ryden
June 24, 2013

Page 65

 1  A.   Yes.
 2  Q.   And VCI uses a third party who you can't
 3    identify to assist with its direct mail promotions;
 4    is that correct?
 5  A.   Correct.
 6  Q.   And the third party provides the direct
 7    mail services but doesn't provide you with a list of
 8    specific potential customers; is that correct?
 9  A.   Correct.
10  Q.   And so the third party service provider is
11    VCI telling it to send it to a specific type of
12    customer?
13  A.   Yes.
14  Q.   And what instructions or directions does
15    VCI provide to the third party direct mail service
16    provider?
17  A.   So again, we tell them the type of
18    customer that we are interested in so the chief
19    informational officer, someone in the IT department,
20    director of IT, someone in videoconferencing
21    services, that type of thing.  We ask them to sort
22    for those names.  In general they'll tell you, oh,
23    we have, you know, 50,000 health care names.  Well,
24    we want the director of IT.  Oh, we have 12,000 of
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 1    those names.  Then give us those and then we are
 2    charged based on the number of names that meet our
 3    criteria.
 4  Q.   Those titles that you identified or titles
 5    of employees that you identified, they're at
 6    specific companies or employers; right?
 7  A.   Correct.
 8  Q.   And do you identify to the third party
 9    vendor any specific potential customers you want to
10    contact?  Any specific?
11  A.   No.
12  Q.   What directions or instructions has VCI
13    provided to the third party vendor with respect to
14    health care markets or customers?
15  A.   Exactly what I said before.  We ask for
16    lists specifically targeted to the customers we're
17    going after within the health care market.
18    Sometimes we'll give them size of hospital or
19    something like that but generally we're not
20    particularly -- you know, most hospitals are large
21    enough to buy our type of product so we're really
22    looking for someone in the department that handles
23    this type of technology.
24  Q.   In the past has VCI through its direct
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 1    mail service provider only conducted direct mail
 2    promotions to hospitals in the health care field?
 3  A.   I don't think we limit it to hospitals.
 4  Q.   I want to know what other types of health
 5    care providers besides hospitals have been targeted
 6    in your direct mail promotions.
 7  A.   Well, when the direct mail company offers
 8    a health care list, I'm not sure who is on that
 9    health care list.  Again, we're not specific.
10  Q.   What types of health care venues besides
11    hospitals are on the list?
12  A.   I don't know.
13  Q.   So VCI doesn't know when it directs its
14    third party vendor to conduct direct mailings, VCI
15    doesn't know who it's sending those direct mail
16    promotions to?
17  A.   In the case of a promotion we did.  Some
18    companies you can buy the name and they will send
19    you the names.  Other companies it depends on the
20    quality of the names.  The ones that retain the
21    names are generally higher quality because they
22    control the list.
23  Q.   Has VCI ever received a list of names of
24    potential customers from a third party in order to
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 1    conduct direct mail?
 2  A.   When we go to trade shows, you will get a
 3    list of attendees at a trade show so sometimes we'll
 4    take that list.
 5  Q.   My question is a little different though.
 6    Has VCI ever purchased from a third party a list of
 7    potential customers in order to conduct direct mail
 8    promotions?
 9  A.   Yes.
10  Q.   And does VCI currently possess a list of
11    potential customers that it purchased from a third
12    party?
13  A.   No.
14  Q.   How do you know that VCI purchased a list
15    of specific potential customers from a third party?
16  A.   Because I know we purchased the access to
17    the list.
18  Q.   Have you seen the list?
19  A.   No.
20  Q.   Has VCI ever used an advertising or
21    marketing firm or agency?
22  A.   No.
23  Q.   Earlier you identified specific resellers
24    of VCI's products in the health care industry or
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 1    field and you identified IVCI; is that correct?
 2  A.   Correct.
 3  Q.   And do you know what IVCI stands for?
 4  A.   I'm sure the VC is videoconferencing.  I
 5    don't know.
 6  Q.   But IVCI is one of the company's
 7    resellers?
 8  A.   That is correct.
 9  Q.   Do you know what percentage of sales are
10    derived from business with IVCI?
11  A.   Fairly small.
12  Q.   Do you know where IVCI is located?
13  A.   New York.
14  Q.   Where specifically in New York?
15  A.   I do not know.
16  Q.   Does VCI have in its possession any
17    documents that identify IVCI's address?
18  A.   Yes.
19  Q.   And you also identified AVISPL; is that
20    correct?
21  A.   Yes.
22  Q.   Do you know what AVISPL stands for?
23  A.   I do not.
24  Q.   Do you know where AVISPL is located?

Page 70

 1  A.   Florida.
 2  Q.   And do you know where in Florida?
 3  A.   No.
 4  Q.   Does VCI have records that indicate
 5    AVISPL's address in Florida?
 6  A.   Yes.
 7  Q.   You identified SKC; is that correct?
 8  A.   Yes.
 9  Q.   Do you know what percentage of VCI's sales
10    are derived from its business relationship with SKC?
11  A.   Small.
12  Q.   And do you know what percentage of VCI's
13    business is derived from its business relationship
14    with AVISPL in Florida?
15  A.   Small.
16  Q.   What percentage of VCI's sales are derived
17    from selling through resellers?
18  A.   Currently probably less than ten percent.
19    Ten to 20 percent from all the resellers.
20  Q.   What are the other ways the company sells
21    its products?
22  A.   Direct sales.
23  Q.   Any retail sales?
24  A.   No.
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 1  Q.   What about online sales?
 2  A.   No.
 3  Q.   Has the company sold any of its products
 4    at trade or consumer shows?
 5  A.   No.
 6  Q.   Other than the direct sellers that you
 7    identified, IVCI, AVISPL and SKC, can you identify
 8    any other resellers of VCI's products?
 9  A.   There is RoData and Providea.
10  Q.   Is Providea P-R-O-V-I-D-E-A?
11  A.   I think it's probably E-A.
12  Q.   Do you know what percentage of VCI's
13    current business is derived from its business
14    relationship with RoData?
15  A.   Small.
16  Q.   Do you know where RoData is located?
17  A.   Pennsylvania.
18  Q.   And Providea same question.  Do you know
19    what percentage of VCI's business is derived from
20    its relationship with Providea?
21  A.   Small.
22  Q.   Do you know where Providea is located?
23  A.   California.
24  Q.   Does the company have business records
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 1    that identify the address of RoData and Providea?
 2  A.   Yes, and Verizon.  I don't want to forget
 3    Verizon.
 4  Q.   Is Verizon a reseller of VCI's products?
 5  A.   No.  They're a -- I can't remember the
 6    official term of what they call the relationship.
 7    So they don't take title but they help promote the
 8    product.
 9  Q.   Can you describe for me how Verizon helps
10    promote VCI's products?
11  A.   Verizon has 1200 salespeople.  They are
12    aware of the product and if they come across a
13    customer that they feel might be interested in our
14    type of product, they will tell them about it.
15  Q.   Has VCI made any sales as a result of its
16    business relationship with Verizon to health care
17    customers?
18  A.   We don't track the sales by Verizon so I
19    would say yes.  I believe that some are but I can't
20    say for certain which ones are if they were indeed
21    as a result of directly Verizon sales or
22    introduction from Verizon's advertising or we made
23    the call directly.
24  Q.   So you can't identify any specific
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 1    customers in the health care industry that VCI has
 2    obtained as a result of its relationship with
 3    Verizon?
 4  A.   No.
 5  Q.   Just briefly going back to the
 6    collaborative process that you described between VCI
 7    and Doug Geer in terms of developing the VCI's logo
 8    or mark as it is identified on Exhibit 2, is it fair
 9    to say that VCI told Mr. Geer what it wanted its
10    logo to look like?
11  A.   No.
12  Q.   Why is it not fair to say that?
13  A.   We gave general indications of what we
14    would like but we didn't indicate what the design
15    should be.
16  Q.   Does VCI have plans to attend any trade or
17    consumer shows that are targeted towards the health
18    care field or industry?
19  A.   Forever in the future?  Can you put a --
20    define that?  Yes.  Sorry.  Yes.
21  Q.   I'm just looking for specific plans so
22    not -- strike that.  Which consumer shows or trade
23    shows that are specifically targeted towards the
24    health care field does VCI have plans to attend?
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 1  A.   We do not attend any consumer shows.
 2  Q.   How about trade shows?
 3  A.   We will look at trade shows as they come
 4    up on the schedule.
 5  Q.   I just want to know about current plans
 6    that the company has to attend.  Does VCI have
 7    current plans to attend trade shows that are
 8    targeted towards the health care field in 2013?
 9  A.   For the remainder of 2013?
10  Q.   Yes.
11  A.   I do not believe so.
12  Q.   What about 2014?
13  A.   I would assume we would go ATA again.  We
14    have not made that decision.
15  Q.   What percentage of VCI's sales in 2012
16    were derived from its direct selling activities?
17  A.   Probably about 80 percent.
18  Q.   Is that percentage, 80 percent, is that
19    true with respect to the health care field?
20        MR. PATEL: Objection.  Vague.
21  Q.   In 2012 what percentage of VCI's sales to
22    health care customers were derived from direct
23    selling?
24  A.   Probably 20 percent.
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 1  Q.   And for health care customers what
 2    percentage of sales in 2012 were derived by VCI from
 3    other types of selling activities?
 4        MR. PATEL: Objection.  Vague.
 5  A.   Can you rephrase that question?
 6  Q.   In 2012 VCI's sales to health care
 7    customers as a result of direct sales was 20
 8    percent?
 9  A.   Correct.
10  Q.   And how did VCI obtain the other 80
11    percent of sales in 2012 to health are customers?
12  A.   I'm sorry.  Repeat that again.  I think
13    either you or I misunderstood something there.
14  Q.   Let me try to do this again.  I just want
15    to understand how VCI obtained sales from health
16    care customers and what percentage of those sales.
17    So in 2012 what percentage of VCI's sales to health
18    care customers came from direct selling?
19  A.   Eighty percent.
20  Q.   Is it your testimony here on behalf of VCI
21    that VCI first became aware of Valeritas as a result
22    of this proceeding?
23  A.   Yes.
24  Q.   So VCI only became aware of Valeritas
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 1    after Valeritas filed this trademark action?
 2  A.   Yes.
 3  Q.   And the first time VCI learned of
 4    Valeritas was when it received notice of this
 5    proceeding?
 6  A.   Yes.
 7  Q.   So prior to learning of this proceeding
 8    VCI was not aware that Valeritas offered products
 9    for sale in the health care field?
10  A.   Can you repeat that question?
11  Q.   Prior to VCI's learning of this
12    proceeding, VCI was not aware that Valeritas offered
13    products for sale in health care?
14  A.   Correct.
15  Q.   Prior to adopting the VGo logo identified
16    on Exhibit No. 2, did VCI undertake any research
17    regarding availability of the mark and logo?
18  A.   Yes.
19  Q.   And what research did VCI undertake before
20    adopting the mark depicted to Exhibit 2?
21  A.   VGo asked its counsel to inform us of the
22    availability of the mark.
23  Q.   Who at VCI knew about the results of that
24    search activity?
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 1  A.   I did.
 2  Q.   Anybody else at the company?
 3  A.   I'm sure I told Ned.
 4  Q.   Did the company receive reports concerning
 5    the research that its counsel undertook on its
 6    behalf?
 7  A.   Yes.
 8  Q.   And did Mr. Semonite view those reports?
 9  A.   I'm not sure.
10  Q.   Did you review those reports?
11  A.   Yes.
12  Q.   Did Valeritas appear in those search
13    results?
14  A.   I don't recall.
15  Q.   Earlier you testified you only became
16    aware of Valeritas after the filing of this
17    proceeding; right?
18  A.   Correct.
19  Q.   So prior to learning of this proceeding
20    you were not aware of Valeritas; right?
21  A.   Correct.
22  Q.   After receiving the search results, did
23    VCI consider whether its desired mark and logo would
24    be confusingly similar to others, other marks and
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 1    logos?
 2  A.   Yes.
 3  Q.   And which marks or logos did VCI consider
 4    when it evaluated whether its desired mark would be
 5    confusingly similar to others?
 6  A.   We got the report and asked advice of
 7    counsel and we proceeded with our mark.
 8  Q.   Before making the decision to proceed on
 9    adopting the mark as you have described, what
10    internal discussions, if any, took place about the
11    similarity of VGo's desired marks with other marks?
12        MR. PATEL: To the extent the
13    internal discussions involved communications with
14    your attorneys, I instruct you not to answer.
15    Everything else you're allowed to answer.
16  Q.   I'm looking for internal discussions so
17    not where counsel was present.
18  A.   None.
19  Q.   So you never discussed with Ned Semonite
20    the results of the search reports?
21  A.   No.
22  Q.   Other than the research that you have
23    described did VCI undertake any other types of
24    studies or research pertaining to its desired mark?
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 1  A.   No.
 2  Q.   Did VCI after receiving the search results
 3    consider at that time going in a different direction
 4    and using a different logo and mark?
 5  A.   No.
 6  Q.   Does VCI advertise or promote its products
 7    using television ads?
 8  A.   No.
 9  Q.   Radio ads?
10  A.   No.
11  Q.   News print or other media?
12  A.   No.
13  Q.   Has VCI assigned the right to use the logo
14    or mark to anyone?
15  A.   No.
16  Q.   So earlier we were talking about the
17    direct mail activities that the company undertakes
18    to sell and market its products.  Is VCI aware of
19    any health care professional who treats people with
20    diabetes, is VCI aware that they received any direct
21    mail promotions?
22  A.   I'm not aware of any.
23  Q.   But you're here testifying on behalf of
24    VCI.
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 1  A.   Correct.  As far as my understanding of
 2    the company, yes.  We are not aware of any.
 3  Q.   Who is Brad Kayton, K-A-Y-T-O-N?
 4  A.   He was the CEO of the company at the time.
 5    Sorry.  In 2010.
 6  Q.   Was he CEO for VCI during the entire
 7    period of 2010?
 8  A.   No.
 9  Q.   Do you recall when Mr. Kayton stopped
10    being CEO of VCI?
11  A.   I don't recall.
12  Q.   Was it sometime in 2010?
13  A.   I think it was in 2011.
14  Q.   Was Mr. Kayton involved in any way in
15    VCI's creation or adoption of the mark or logo
16    depicted on Exhibit 2?
17  A.   He was one of the people that contributed
18    to suggestions.
19  Q.   So it was Mr. Kayton and yourself and
20    Mr. More and Mr. Root?
21  A.   And Mr. Semonite.
22  Q.   And Mr. Semonite who participated with Mr.
23    Geer in creating the VCI logo and mark?
24  A.   Yes.
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 1  Q.   Was anyone else involved besides those
 2    individuals?
 3  A.   As I mentioned, other members of the staff
 4    came in and contributed their thoughts.  I think we
 5    might have voted.  Had everybody come in and say,
 6    yeah, I like this one.  I don't like that one so,
 7    you know.
 8  Q.   Can you identify any other VCI employees
 9    who participated in that process?
10  A.   I don't remember which engineers said they
11    liked it or didn't like it.
12  Q.   Do you remember the names of the engineers
13    who worked for company in 2010?
14  A.   Yes.
15  Q.   Can you tell me what those names are?
16  A.   Jeff Muller, Barrett Wolber.
17  Q.   I'm sorry.  Jeff Muller?
18  A.   Muller.
19  Q.   Can you spell the last name, please?
20  A.   M-U-L-L-E-R.
21  Q.   And who was the second person you
22    identified?
23  A.   Barrett Wolber, W-O-L-B-E-R.  Dave
24    Johnson.  I'm sure there are other engineers.
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 1  Q.   Anyone else you can identify sitting here
 2    today as being someone involved in the process of
 3    selecting or working on VCI's mark in 2010?
 4  A.   No.
 5  Q.   Who is Peter Vickers?
 6  A.   He is our current CEO.
 7  Q.   Did he replace Mr. Kayton as CEO?
 8  A.   Yes.
 9  Q.   Do you recall when that took place?
10  A.   In the end of 2011.  September of 2011 I
11    believe.
12  Q.   Who is John Nye?
13  A.   VP of sales.
14  Q.   Does Mr. Terry report to Mr. Nye?
15  A.   No.  Mr. Nye is no longer with the
16    company.
17  Q.   Do you recall when Mr. Nye left the
18    company?
19  A.   I do not.
20  Q.   Do you know where Mr. Nye is now?
21  A.   I do not.
22  Q.   Do you know where Mr. Kayton is now?
23  A.   He's with a startup in Cambridge that does
24    like smart energy, digital thermometer type things.
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 1  Q.   Do you know where Mr. Kayton lives?
 2  A.   He lives in Holliston, Maine.
 3  Q.   Do you know where Mr. Nye lives?
 4  A.   I do not.
 5  Q.   Who is John Rodella, R-O-D-E-L-L-A?
 6  A.   I'm going to say he's CEO of RoData, one
 7    of our resellers.
 8  Q.   Where is RoData located?
 9  A.   Pennsylvania.  Just because the name
10    sounds like it.  I think that's who he is.  I'm not
11    sure.
12  Q.   You're right.  Can I ask you to take a
13    look at Exhibit No. 2 again?
14  A.   Yes.
15  Q.   And just to go back over this, Exhibit 2
16    contains on the upper part VCI's mark or logo as it
17    appears on VCI products as they're sold in the
18    marketplace; correct?
19  A.   Yes.
20  Q.   And on the bottom can you identify what is
21    depicted on the bottom portion of Exhibit 2?
22  A.   You have told me that that is the logo for
23    Valeritas.
24  Q.   Do you have any knowledge to dispute that?
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 1  A.   No.
 2  Q.   Are the two marks identical?
 3  A.   No.
 4  Q.   Is VCI's mark similar to Valeritas's mark?
 5        MR. PATEL: Objection.  Vague.
 6  A.   They both use the letters V-G-O.
 7  Q.   Are they similar in any other ways?
 8  A.   The V slants.
 9  Q.   Any other ways?
10  A.   No.
11  Q.   Do both logos or marks have a large
12    capital letter V?
13  A.   Yes.
14  Q.   Are they both -- is the capital letter V
15    followed by the word go in both of the marks?
16  A.   Yes.
17  Q.   And is the word go in smaller capital
18    letters in both the VCI mark and the Valeritas mark?
19  A.   They're both the same size so I would
20    assume that that means -- you're saying that's a
21    capital O?  I'll trust that that's correct.
22  Q.   I'm just asking you to look at Exhibit 2
23    and tell me whether it's true or not that the
24    capital letter V is followed by the word go in
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 1    smaller capital letters?
 2  A.   The capital letter V is followed by the
 3    letters G and O.
 4  Q.   Is it fair to say that both of the logos
 5    or marks depicted on Exhibit 2 have a horizontal
 6    line element in them?
 7  A.   Is that a thermometer?  It looks like a
 8    tilted thermometer.  Is that what you mean by a
 9    horizontal line?  Yes.  Then both of those are
10    horizontal.
11  Q.   Thank you.
12  A.   Can you tell me if that's a thermometer?
13  Q.   I'm asking the questions here today.
14  A.   Okay.  Sorry.
15  Q.   That's okay.  In the horizontal design
16    element that you have identified in the VCI mark is
17    there a spherical shape on the right-hand side of
18    the horizontal design?
19  A.   Yes.
20  Q.   And on the Valeritas mark is there also a
21    spherical element at the right-hand side of the
22    horizontal mark?
23  A.   It's incorporated in the mark.
24  Q.   But both have a spherical element to the
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 1    horizontal mark; right?
 2  A.   Well, theirs is incorporated and on ours
 3    it's separate but yes.  There's some spherical
 4    element to that.
 5  Q.   Is it fair to say that both of the marks
 6    depicted on Exhibit 2 are similar?
 7        MR. PATEL: Objection.  Vague.
 8  A.   No.
 9  Q.   And why is it not fair to say that they're
10    both similar?
11  A.   Because this one is for disposable
12    insulin.  I'm sorry.  The lower one is for disposal
13    insulin delivery something.  I guess it's system.
14  Q.   So other than the text underneath
15    Valeritas's logo or mark, how else are they
16    different?
17  A.   Well, it's in lime green the letters and
18    then it's got that thermometer thing.
19  Q.   Just so the record is clear you're
20    pointing to the --
21  A.   I'm sorry.  I'm pointing to the lower one.
22  Q.   And that's the Valeritas mark; right?
23  A.   Yes.
24  Q.   Do you think a person could mistake the
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 1    two marks?
 2  A.   No.
 3  Q.   Do you think a person would think that the
 4    two marks identify the same company?
 5  A.   No.
 6  Q.   Why not?
 7  A.   Because they are different.
 8  Q.   They are different in the ways you
 9    described earlier?
10  A.   Yes.
11  Q.   Have any doctors confused VCI with
12    Valeritas?
13  A.   The only one I'm aware of is the one that
14    Valeritas informed us and I believe there's a doctor
15    that they have hired to do trials and he has
16    confused the two or said he has confused the two.  I
17    don't know him personally.
18  Q.   And the doctor that you described, VCI
19    learned of that through this proceeding; right?
20  A.   Correct.
21  Q.   VCI did not learn of that independent of
22    this proceeding?
23  A.   Correct.
24  Q.   Have any patients confused the two marks
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 1    depicted on Exhibit 2?
 2  A.   No.
 3  Q.   Have any members of a hospital staff
 4    confused the two marks depicted on Exhibit 2?
 5  A.   No.
 6  Q.   Have any buyers of VCI's products confused
 7    the two marks depicted on Exhibit 2?
 8  A.   No.
 9  Q.   How about IT directors at hospitals?  Is
10    VCI aware of any IT director or individual who
11    purchases VCI's products on behalf of hospitals that
12    has confused VCI with Valeritas?
13  A.   No.
14  Q.   Have any purchasers of VCI's products
15    indicated that they believe Valeritas and VCI are
16    connected in some way?
17  A.   No.
18  Q.   Is VCI aware of any instance where a
19    person confused or mistook VCI's product with a
20    Valeritas product?
21  A.   No.
22  Q.   Has VCI ever received communications from
23    any person that were intended for Valeritas?
24  A.   No.

Min-U-Script® Jones Reporting Company
617-451-8900

(22) Pages 85 - 88



Valeritas v.
VGo Communications

VGo Communications by thomas Ryden
June 24, 2013

Page 89

 1  Q.   Has VCI ever been contacted by any person
 2    thinking VCI was Valeritas or the source of any
 3    Valeritas product or service?
 4  A.   No.
 5  Q.   Has VCI ever marketed or sold any product
 6    to the Florida Hospital Diabetes Institute?
 7  A.   We sold product to Florida Hospital.  I do
 8    not believe it's the diabetes institute.  I'm not
 9    sure if those two are related.
10  Q.   But VCI has sold products to the Florida
11    Hospital?
12  A.   Yes.
13  Q.   Do you know what the Sanford Burnham
14    Translational Research Institute is?
15  A.   No.
16  Q.   Is that a customer of VCI?
17  A.   Can you repeat the name?
18  Q.   Sure.  Sanford Burnham Translational
19    Research Institute.
20  A.   No.
21  Q.   Does VCI market or promote its products
22    through phone calls?
23  A.   Yes.
24  Q.   Does it conduct those marketing phone
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 1    calls internally or does it use a third party?
 2  A.   We have used a third party.  We primarily
 3    do it internally now.
 4  Q.   On the occasions VCI used a third party to
 5    conduct phone marketing, can you tell me the name or
 6    names of the vendor used?
 7  A.   There was a local vendor.  I don't recall
 8    the name.
 9  Q.   So a company in Nashua, New Hampshire?
10  A.   Nashua I believe.
11  Q.   Would VCI have any records that identify
12    the vendor that was used?
13  A.   Yes.
14  Q.   Can you describe for me how VCI has
15    conducted phone marketing, how does it do it?  How
16    do you do it?
17  A.   We call the customers.  So we solicit
18    customers that we think might be interested in the
19    product.  We research.  We find maybe a major
20    hospital and try to determine who is in the IT
21    department that we could, you know, make a call to.
22  Q.   So does VCI use publicly available contact
23    information in order to conduct its phone marketing?
24  A.   Yes.
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 1  Q.   Does VCI use any contact lists purchased
 2    from a third party to conduct its phone marketing?
 3  A.   No.
 4  Q.   Who at the company conducts phone
 5    marketing on behalf of VCI to health care potential
 6    clients?
 7  A.   Bern Terry.
 8  Q.   Anyone else?
 9  A.   Primarily Bern.  Tom Thornton handles
10    mostly education but might do some health care.
11  Q.   Does VCI know whether Mr. Thornton has
12    contacted any health care providers that provide
13    services to patients with diabetes in the context of
14    VCI's phone marketing campaign?
15  A.   I would assume a lot of hospitals provide
16    as part of their thing diabetes.
17  Q.   Let me try to give you a more specific
18    question.  Is VCI aware of Mr. Terry contacting any
19    health care providers that specialize in the
20    treatment of patients with diabetes?
21  A.   I think there's one.  I think maybe yes to
22    one.
23  Q.   Which one is that?
24  A.   I knew you were going to ask me that.  I
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 1    don't know.
 2  Q.   So why do you believe sitting here today
 3    that Mr. Terry has contacted on behalf of VCI a
 4    health care provider that specializes in the
 5    treatment of patients with diabetes?
 6  A.   I think he was trying to determine which
 7    customers might be interested in the product, would
 8    contact all of them, you know, all the major
 9    departments in terms of trying to determine what IT
10    and supporting the IT folks where they could
11    potentially find doctors who might use this type of
12    product in their communications so I think it's just
13    more educational rather than --
14  Q.   What information would Mr. Terry provide
15    to a health care provider who specializes in the
16    treatment of patients with diabetes to sell the
17    product or inform them that they may be interested
18    in purchasing the product?
19        MR. PATEL: Objection.  Compound,
20    vague.
21  A.   They ask them if they use
22    videoconferencing equipment, tell them this is a
23    mobile type of videoconferencing equipment and find
24    out their communication methods.
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 1  Q.   With patients?
 2  A.   It doesn't have to be with patients.
 3    Within the hospital or, you know, are you remote, do
 4    you travel, how do you make -- you know, essentially
 5    how do you make your calls, how do you run your
 6    business.  Really has nothing to do with the
 7    services they provide so it doesn't really matter
 8    what kind of doctor they are.  It's really do they
 9    do remote visits or do they have patients who are in
10    multiple clinics, would they like to be in different
11    clinics at different times.  So really, as I said,
12    it has little to do with the type of doctor they
13    are.  It more has to do with the type of style or
14    the type of practice they're in.
15  Q.   What information does VCI provide to
16    doctors or health care providers as a way to promote
17    VCI's products and get physicians to purchase their
18    products?  What does VCI tell doctors about what it
19    can do for their practices?
20  A.   Well, we provide them the materials, tell
21    them how to extend their communications or extend
22    their capability through mobile communications.
23  Q.   Does VCI convey to health care providers
24    any information about how VCI products can help them
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 1    service their patients?
 2  A.   In terms of how to communicate, yes.  How
 3    to be able to do two-way audiovisual communication.
 4  Q.   Does VCI market or promote any particular
 5    advantages of its products to physicians?
 6  A.   Just the ability to be remote and to
 7    extend that communication reach.
 8  Q.   So it's no different than a phone call?
 9  A.   It's no different than a phone call.
10  Q.   So VCI products don't provide physicians
11    with any particular advantages as compared with a
12    phone call?
13  A.   Well, that's putting words in my mouth.
14    No.  I mean there's a lot of benefits to the
15    product, the ability to be able to remote control
16    that device and go in and visit, you know, go to a
17    conference room or a lab or something like that,
18    remotely be able to do that.  It's much more than a
19    phone.  You can't do that with a phone.
20  Q.   So why is VCI's product advantageous to
21    physicians?
22  A.   So if physicians can't be in -- if they're
23    pulled in many different directions.  If they want
24    to be in two places at once, our product allows them
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 1    to do that, to physically be in maybe a rural
 2    clinic, to be in an office, to be in an elder care
 3    facility, to be in a lab when they're not there.
 4    Maybe they're in one location but really want to be
 5    at that separate location.  It gives them that
 6    ability.
 7  Q.   Do VCI products have any particular
 8    advantages that VCI uses to market its products as
 9    compared to say Skype or videoconferencing?
10  A.   Yes.  So the mobility is the key there,
11    the differentiator between Skype.  So in Skype you
12    can be in that remote location or videoconferencing
13    but you're not mobile.  You're stuck to wherever
14    that location of that PC or screen is as opposed to
15    our product.  You can be where you need to be.  You
16    can go where you need to go.
17  Q.   And other than what you have described
18    does VCI tell physicians of any other types of
19    advantages to the use of its product over other more
20    traditional types of teleconferencing equipment?
21  A.   No.  Those are the highlights.
22  Q.   What about the look of the unit?  Does VCI
23    convey to physicians that the look of its products
24    provide certain advantages to physicians in their
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 1    practices?
 2  A.   We do explain that the look is not -- when
 3    people think of robots, they think of something
 4    they've seen in a movie or something like that.  So
 5    we do tell them about the look of the product, that
 6    it is very pleasing to have in an office.
 7  Q.   Is there any reason why the product has a
 8    particular height?
 9  A.   Yes.  It's 48 inches tall at the camera
10    height and that's a very comfortable height for
11    where you're sitting or standing.  The camera pivots
12    so you can look up and down but it's not too big and
13    intimidating and it's a comfortable height and it
14    moves nicely.
15  Q.   Are those elements that you have just
16    described to me conveyed by VCI to physician
17    customers and potential physician customers as
18    advantages to using VCI's products?
19  A.   The size of the product, yes.
20  Q.   What about the look of the product, how
21    the product presents to a patient?
22  A.   Yes.
23        MR. CONNOLLY: It's almost
24    12 o'clock.  I think this is a good time to stop for
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 1    a lunch break.  Can we go off the record?
 2        (A break was taken for lunch.)
 3  Q.   Could you please turn to Page 3 of
 4    Exhibit 1?
 5  A.   Okay.
 6  Q.   Do you recognize Page 3 of Exhibit 1?
 7  A.   It is our VGo trademark, the form from the
 8    patent office.
 9  Q.   Is it accurate for me to state that Page 3
10    of Exhibit 1 is VCI's trademark registration
11    certificate?
12  A.   Sure.  Yes.
13  Q.   Can you please turn to Page 26 of
14    Exhibit 1?
15  A.   Yes.
16  Q.   In early 2010 did VCI consider whether or
17    not to use the letters V-I-D-G-O as its trademark
18    logo?
19  A.   Certainly it looks like that.  I don't
20    recall that but maybe we did because the search is
21    on that.
22  Q.   Just putting aside the documents, just
23    from your memory did VCI at any time consider using
24    Vidgo as its trademark or logo?
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 1  A.   We looked at a number of different
 2    combinations of letters and words and so forth so we
 3    could have.
 4  Q.   So there was Ego; right?
 5  A.   There was Ego, yes.
 6  Q.   And was there Vidgo as well?
 7  A.   There could have been.
 8  Q.   You don't know?
 9  A.   I don't know.  It did not -- we never --
10    so with Ego we had developed a logo and so forth.  I
11    don't recall any logo or any work done around that
12    name so we didn't get very far if we did look to use
13    that name.
14  Q.   Thank you.  Sitting here today can you
15    recall any other names that VCI considered?
16  A.   No.  I mentioned we looked at other
17    letters in the alphabet and so forth so I know we
18    looked at other combinations before we settled on
19    VGo.
20  Q.   Prior to March 1, 2012 was VCI focused on
21    health care as a market?
22  A.   No.
23  Q.   In 2012 was VCI focused on health care as
24    a market?
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 1  A.   It was one of the markets we were going
 2    after, yes.
 3  Q.   Does VCI consider the health care market
 4    to be divided into segments?
 5  A.   Yes.
 6  Q.   What are the segments?
 7  A.   We determine it based on the applications
 8    of our product so within the market themselves I
 9    think other people will find different ways to
10    segment it.  Health care itself is such a broad term
11    but we look specifically on applications so we
12    divide it more into remote visits, different ways
13    that the product can be used from our perspective.
14  Q.   So internally does VCI divide the health
15    care market into segments --
16  A.   Yes.
17  Q.   -- for purposes of marketing and promoting
18    its products?
19  A.   For purposes of discussion, yes.
20  Q.   And what specifically are the segments?
21  A.   The different applications so whether we
22    do remote visits.  So as an example having family
23    members visit in a hospital is different than having
24    a doctor have a product in a hospital or go to a
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 1    rural clinic.  It's a different user, different
 2    application.
 3  Q.   So is remote visits one of the segments
 4    that VCI divides the health care market into?
 5  A.   Right.  Yes.
 6  Q.   So are there others?
 7  A.   Yes, although I don't think we have nice
 8    names for them but in terms of the way we discuss it
 9    more, as I said, on the applications.
10  Q.   Can you tell me the names?
11  A.   So we have the application of where the
12    doctor is in hospitals so a doctor visiting within a
13    hospital.  Maybe a doctor -- we also look at doctors
14    visiting other locations so rural clinics and then
15    elder care facilities would fall into that and then
16    we look at applications where it would be used with
17    a patient so visiting in a patient's home.
18  Q.   So have you identified the following as
19    targeted segments of the health care market, remote
20    visits, doctors visiting patients in hospitals,
21    doctors visiting remote clinics and patients using
22    VCI's products at home?
23        MR. PATEL: Objection.  Compound.
24  A.   No.
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 1  Q.   All I want to do is understand how VCI
 2    identifies the segments it has identified in the
 3    health care market.
 4  A.   Right.  You have stated the last one
 5    incorrectly.  So doctors using it in the patient's
 6    home.  You said patients using it.  Patients don't
 7    use the product.
 8  Q.   So doctors using VCI's products in the
 9    patient's home?
10  A.   Right.
11  Q.   Did I get the other ones right?
12  A.   I think so.
13  Q.   All right.  Just so I have a complete
14    listing.
15  A.   Yes.
16  Q.   Does VCI identify the follows segments of
17    the health care market, remote visits; is that
18    correct?
19  A.   Correct.
20  Q.   And is the second one doctors using VCI's
21    products in the hospitals?
22  A.   Correct.
23  Q.   And is the third one remote clinics?
24  A.   Doctors using it in, yes.
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 1  Q.   Doctors using VCI's products in remote
 2    clinics?
 3  A.   Yes.
 4  Q.   And the fourth one was doctors using VCI's
 5    products in the patient's home?
 6  A.   Correct.  Although the numbering means --
 7    there's no numbering or ranking as you have ranked
 8    it.
 9  Q.   It is just for purposes of identifying it
10    here today.  I agree.  Other than those we have just
11    mentioned, are there others?
12  A.   Well, when you said rural clinics, I
13    talked about elder care and other facilities so
14    other potential facilities that they could be in.
15  Q.   What are some of the other potential
16    facilities that they could be in?
17  A.   Elder care facilities, assisted living
18    facilities, something like that.
19  Q.   Any others?
20  A.   I think that basically, you know, between
21    the remote clinics and that, I think that covers it.
22  Q.   In 2012 was VCI expanding its business in
23    those segments that we have just discussed?
24  A.   Yes.
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 1  Q.   But earlier I asked you whether VCI had a
 2    health care focus in 2012 and I think you answered
 3    in the negative; am I misstating your testimony?
 4  A.   If you read back the question, I think you
 5    asked it slightly differently so we have had a focus
 6    on health care in 2012, not for the entire year.  It
 7    was more something that was developed towards the
 8    end of the year.
 9  Q.   Was your earlier testimony that VCI does
10    not attend any consumer shows; is that correct?
11  A.   Correct.
12  Q.   In the past has VCI attended any consumer
13    shows?
14  A.   We have been in partners' booths.  We have
15    not had a booth.  So Verizon for instance.  Verizon
16    goes to the Consumer Electronics Show.  Again,
17    that's not -- although it's called Consumer
18    Electronics Shows, it's actually not targeted at
19    consumers.  It's targeted at resellers and so forth.
20    We were in their booth so we had a product in their
21    booth.
22  Q.   So you don't consider that as VCI
23    attending the CES?
24  A.   Correct.  We weren't trying to sell
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 1    product.  We were supporting our partner.
 2  Q.   Does VCI discuss internally a goal of
 3    replacing hospital monitoring with home-based
 4    monitoring for health care patients?
 5  A.   No.
 6  Q.   Is it true that mobile robots are now
 7    being used in hundreds of hospitals nationwide as
 8    the eyes, ears and voices of doctors who can not be
 9    there in person?
10  A.   Yes.
11  Q.   So that includes mobile robot producers
12    other than VCI; correct?
13  A.   Correct.
14  Q.   Do you have an understanding as to how
15    many hospitals VCI has its robotic telepresence
16    product in?
17  A.   Probably around a hundred.
18  Q.   Can you turn to Page 268 and 269, please?
19  A.   Yes.
20  Q.   Can you tell me which of the VCI customers
21    identified here are in the field of health care?
22  A.   Sure.  So Palomar, Glendale, Montreal
23    Children's Hospital, Children's Hospital of Boston,
24    Capital Health, Florida Hospital, Intermountain
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 1    Health Care, Advanced Pediatric.  No.  Advanced
 2    Dermatology.  VTS Medical.  I think that's it.
 3  Q.   Do you know what VTS Medical Systems is?
 4  A.   I do not.
 5  Q.   Do you know what the Macy Center is?
 6  A.   I do not.  It says learning lab.  I don't
 7    know what that means.
 8  Q.   How about Capital Health?  Do you know
 9    what they do?
10  A.   I do not.
11  Q.   Do you know what a CRM is?
12  A.   Yes.
13  Q.   Can you tell me what it is?
14  A.   Relationship.  Customer relationship
15    management system.
16  Q.   Does VCI have a CRM?
17  A.   Yes.
18  Q.   Does it list VCI's customers by name?
19  A.   Yes.
20  Q.   Do you use the CRM?
21  A.   Yes.
22  Q.   Have you ever seen a customer identified
23    in the VCI CRM with the word diabetes in its name or
24    title?
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 1  A.   I don't recall.  I mentioned one before.
 2    I think there is one but I don't -- it's not --
 3  Q.   Which one did you mention before?
 4  A.   I don't remember the name.  I think I've
 5    seen it.  I don't recall the actual name so I would
 6    have to go look.
 7  Q.   You would ascertain that information by
 8    going into the CRM system and looking?
 9  A.   I would have to do a search in the system.
10  Q.   And you can print off reports from the
11    CRM; right?
12  A.   Yes.
13  Q.   I think I asked you earlier whether VCI
14    promoted its products on television.  Do you recall
15    that?
16  A.   Yes.
17  Q.   Has the VCI's robotic telepresence product
18    appeared on television?
19  A.   Numerous times.
20  Q.   Can you give me some examples?
21  A.   It's been on the Today show.  It has been
22    on a Verizon commercial that ran nationwide during a
23    lot of football names and so forth.  It has been on
24    Fox News, CNBC, CBS, ABC, most of the local
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 1    affiliates although some national coverage on those
 2    pretty much throughout the country.  I'm trying to
 3    think what else.  It has been on Bloomberg TV last
 4    week or the week before.  It's generally on TV
 5    almost every month.
 6  Q.   Bringing your attention back to early 2010
 7    when VCI was, as you testified, collaborating with
 8    Mr. Geer on the design of VCI's logo.  Do you recall
 9    whether VCI gave sort of an initial sketch or design
10    to Mr. Geer or it was the opposite, Mr. Geer
11    provided the initial sketch or design of the logo to
12    VCI?
13  A.   I believe Mr. Geer provided the initial.
14  Q.   Do you recall what it looked like?
15  A.   I do not.
16  Q.   Have you seen that design, initial design
17    at any time after 2010?
18  A.   No.
19  Q.   Can you recall any other health care
20    customers that the company VCI sold its products to
21    other than the ones you have identified previously?
22  A.   You mean the ones I just read off?
23  Q.   Yes.
24  A.   I'm sure I can think of more.  Let me
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 1    think.  Eastern Maine, Hospice of the North Shore,
 2    Atlanticare.  I don't know if I mentioned that
 3    before.  You know, there's others.  I'm sure if I --
 4    how long do you want me to spend thinking about our
 5    customer list?
 6  Q.   I just want you to do the best you can
 7    because that's why you're here today.
 8  A.   I think that's it.
 9  Q.   Do you know whether any departments in the
10    hospitals to which VCI has sold products are using
11    VCI's product in connection with the diagnosis or
12    treatment of patients with diabetes?
13        MR. PATEL: Objection.  Vague.
14  Q.   So we talked about hospitals earlier and
15    you identified that while there are a lot of
16    departments in hospitals so I'm asking you whether
17    you're aware of VCI's products being used in any
18    departments in hospitals that specialize in the
19    treatment of patients with diabetes.
20  A.   Not that I'm aware of.
21  Q.   Has VCI prepared any specific papers on
22    using its products in health care?
23  A.   Yes.
24  Q.   Can you identify that for me?
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 1  A.   We created a white paper about the use of
 2    VGo in health care.
 3  Q.   When you previously looked through Exhibit
 4    1, did you see the white paper there?
 5  A.   I think it was in there; right?  I would
 6    have to look through.  That's not the white paper.
 7    That's a shorter version.  I think there's a longer
 8    one.  I think I saw it in here.  I don't recall.  I
 9    would have to go look through all of pages but it's
10    probably in here or maybe not.  I don't know.
11  Q.   It's kind of an important point and I
12    don't see it in there.
13  A.   Okay.
14  Q.   So I'm not asking you to look through it.
15  A.   If you don't see it, then it's just a
16    longer version of this which basically it's the same
17    thing.  It's on our web site.
18        MR. CONNOLLY: The witness is
19    pointing to Page 1 and 2 of Exhibit 1.
20  Q.   And so VCI's white paper is a longer
21    version?
22  A.   It's just a couple more pages than this.
23  Q.   That's available to the public on your web
24    site?
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 1  A.   Yes.
 2  Q.   And can you tell me what additional
 3    information is in the longer version of the white
 4    paper?
 5  A.   It just talks about using the application,
 6    using it in the health care application.
 7  Q.   Anything specific?
 8  A.   No.
 9  Q.   You can't recall or you don't know?
10  A.   It's general.
11  Q.   Is patient monitoring one of the ways that
12    VCI's products can be used by health care
13    organizations?
14  A.   Can you define patient monitoring?
15  Q.   Well, does VCI use the term patient
16    monitoring as one of the ways its products can be
17    used in health care?
18  A.   Patient observation, yes.  So more
19    recently there's been more definition around what
20    patient monitoring is.
21  Q.   Okay.
22  A.   So we don't have devices that hook up to
23    it but you can absolutely view a patient through our
24    device.  So, yes, in that general term.  One of our
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 1    competitors is starting to say that you need FDA
 2    this and that for certain things so we're trying to
 3    be more careful about what the language is but
 4    that's not my area so.
 5  Q.   Earlier we talked about I'll use the term
 6    selling points.
 7  A.   Yes.
 8  Q.   That VCI uses to promote its products in
 9    health care to physicians.
10  A.   Yes.
11  Q.   Other than what we discussed previously
12    are there any other selling points that VCI makes
13    health care providers aware of?
14  A.   No.
15  Q.   What about cost containment?  Does VCI
16    promote its products to health care providers as a
17    way to save costs?
18  A.   Yes, to all our customers.
19  Q.   Can you tell me what VCI says to
20    physicians about that?
21  A.   We see it as a way because of its
22    extensive reach it allows you to be in other
23    locations.  You can lower your costs by visiting
24    patients remotely or visiting sites remotely.
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 1  Q.   Is that also important because there's a
 2    shortage of trained health care professionals?
 3  A.   I'm sure that's a reason, yes.
 4  Q.   Is that one of the reasons that VCI notes
 5    in its sales materials to health care customers?
 6  A.   That there's a shortage of doctors?
 7  Q.   Yes.
 8  A.   Well, it's a way to extend the reach of
 9    doctors so make them more efficient, yes.
10  Q.   We discussed and I asked you questions
11    earlier about Positive ID Corporation.  Do you
12    recall that?
13  A.   Yes.
14  Q.   Did Positive ID Corporation and VCI host a
15    joint demonstration of wireless health solutions at
16    ATA in 2011?
17  A.   Yes.  That's what I had mentioned before.
18  Q.   That was in Florida?
19  A.   Are you telling me or asking me?
20  Q.   I'm asking you was it in Florida?
21  A.   I don't know.
22  Q.   And do you know what Positive ID
23    Corporation's product was that was demonstrated?
24  A.   No.
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 1  Q.   Do you know what it was called?
 2  A.   No.
 3  Q.   Do you know what their product was used
 4    for?
 5  A.   No.
 6  Q.   Do you remember anything about the details
 7    of the demonstration?
 8  A.   No.
 9  Q.   Were you there?
10  A.   I was at the show.  I was not involved in
11    the demonstration.
12  Q.   Can you tell me who was involved?
13  A.   Ned Semonite.
14  Q.   Anyone else?
15  A.   I think Ashley Wells.
16  Q.   Ashley Wells is the employee you
17    identified earlier as someone who was reporting to
18    you but she is no longer with the company; correct?
19  A.   Correct.
20  Q.   Is VCI's product a videoconferencing
21    telepresence solution?
22  A.   Yes.
23  Q.   Can you describe for me the ways that
24    doctors and nurses use VCI's products to monitor
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 1    patients when they can't be there in the room with
 2    them?
 3  A.   So it's two-way audiovisual communication
 4    so if the product is there, the robot itself, the
 5    doctors can call in and communicate as if they were
 6    there.
 7  Q.   Did Mr. Semonite select VCI's mark in
 8    early 2010?
 9  A.   Yes.
10  Q.   Did he do that alone?
11  A.   Well, as mentioned before, it was a
12    collaborative.  We all agreed but in terms of the
13    final decision making it was his.
14        MR. CONNOLLY: Why don't we take ten
15    minutes and I'll see what I need to do to finish;
16    okay?
17        MR. PATEL: Okay.
18        (A break was taken.)
19  Q.   Does VCI customize its products?
20  A.   No.
21  Q.   Between 2007 and 2009 did VCI have a
22    business plan?
23  A.   Yes.
24  Q.   Was it written?
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 1  A.   Yes.
 2  Q.   And did it identify health care
 3    specifically as an important market to the company?
 4  A.   I do not believe so.
 5  Q.   In 2009 did VCI consider that health care
 6    was an important market for its products?
 7  A.   I do not believe so, no.
 8  Q.   In early 2010 did VCI consider that health
 9    care was an important market for the company?
10  A.   I believe it was just viewed as one of the
11    markets.
12  Q.   Just one of several markets?
13  A.   One of several markets.
14  Q.   As of January 2010 had VCI identified the
15    markets that it would pursue for its products?
16  A.   Yes.
17  Q.   What were they?
18  A.   So they were, as I mentioned before,
19    enterprise, which is obviously a broad topic within
20    enterprise, any type of remote communication whether
21    it's in factories or office buildings or anything
22    like that, any type of area where video
23    communications is being used so, again, we looked at
24    a lot of our resellers, what markets they were in
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 1    and determined that those markets would be
 2    applicable to us.  If they bought traditional
 3    videoconferencing equipment, they could potentially
 4    buy our equipment so that meant health care was
 5    certainly on that list.  Education was on that list
 6    but that was prior to us announcing the product and
 7    selling the product so we didn't know which ones we
 8    would get traction from.
 9  Q.   Before launching the product or selling
10    the product did you conduct any market studies
11    relating to health care specifically about the level
12    of interest for your intended product?
13  A.   No.
14  Q.   Did the company have a written business
15    plan in January 2010?
16  A.   We did not write a plan in January of
17    2010.
18  Q.   As of January 2010 did a business plan in
19    written form exist for VCI?
20  A.   I think one of the previous ones.  I'm not
21    sure it was updated.
22  Q.   Does the company have a copy of the
23    business plan that was in place in January of 2010?
24  A.   It should have.
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 1        MR. CONNOLLY: I don't have any
 2    further questions for the witness.
 3        MR. PATEL: No questions.
 4        MR. CONNOLLY: Off the record.
 5        (Whereupon, at 1:25 p.m., the
 6        deposition was concluded.)
 7    
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 1                 C E R T I F I C A T E
   
 2             I, THOMAS RYDEN, do hereby certify
   
 3  that I have read the foregoing transcript of my
   
 4  testimony, and further certify that it is a true and
   
 5  accurate record of my testimony (with the exception
   
 6  of the corrections listed below):
   
 7  Page   Line            Correction/Reason
   
 8  _____  _____  ___________________________________
   
 9  _____  _____  ___________________________________
   
10  _____  _____  ___________________________________
   
11  _____  _____  ___________________________________
   
12  _____  _____  ___________________________________
   
13  _____  _____  ___________________________________
   
14  _____  _____  ___________________________________
   
15  _____  _____  ___________________________________
   
16  _____  _____  ___________________________________
   
17  _____  _____  ___________________________________
   
18                ___________________________________
   
19                THOMAS RYDEN
   
20        Sworn and subscribed to before me this ____
   
21  day of ____________________, 2013.
   
22                  ________________________________
   
23                          Notary Public
   
24  My commission expires:
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 1                     CERTIFICATE
   
 2  Commonwealth of Massachusetts
   
 3  Suffolk ss.
   
 4 
   
 5        I, Karen A. Morgan, Certified Shorthand
   
 6  Reporter and Notary Public in and for the
   
 7  Commonwealth of Massachusetts, do hereby certify
   
 8  that THOMAS RYDEN, the witness whose deposition is
   
 9  hereinbefore set forth, was duly sworn by me and
   
10  that such deposition is a true record of the
   
11  testimony given by the witness.
   
12        I further certify that I am neither related to
   
13  or employed by any of the parties in or counsel to
   
14  this action, nor am I financially interested in the
   
15  outcome of this action.
   
16        In witness whereof, I have hereunto set my
   
17  hand this second day of July, 2013.
   
18 
   
19                          _________________________
   
20                          Karen A. Morgan
   
21                          CSR/RPR
   
22 
   
23  My commission expires:
   
24  November 5, 2015
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