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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 3,697,442,
For the mark EXCELSIOR HENDERSON,

In the matter of Registration No. 3,772,079,
For the mark X EXCELSIOR HENDERSON,

In the matter of U.S. Registration 3,915,734,
For the mark EXCELSIOR HENDERSON,

In the matter of Ser. No. 77/886,667,
For the mark EXCELSIOR HENDERSON,

Excelsior-Henderson Motorcycles, : CancellatiorNo.: 92052259*
Petitioner/ Opposer, :. CancellatiorNo.: 92052333

VS. CancellatioMNo.: 92053604

John’sRepair,Inc., :. OppositiorNo.: 91198561

Registrant Applicant.
CONSENT MOTION AND STIPULATION TO CONSOLIDATE

COMES NOW the Petitioner / Opposer, Exgaiddenderson Motorcycles (hereinafter
“Petitioner / Opposer”), by couak The Swyers Law Firm, PLLGnd pursuant to § 511 of the
TBMP, hereby files the instarfonsent Motion and Stipulation to Consolidate the above-
captioned matters. In support thereoftitiRamer / Opposer states as follows:

Statement of the Case

John’s Repair, Inc. (hereinafter “Registrant / Applicant”) is the registrant of U.S.
Registration No. 3,697,442 for the mark EXICSIOR HENDERSON,U.S. Registration
3,772,079 for the mark X EXCELSIOR HENDBRN, U.S. Regisation 3,915,734 for the
mark EXCELSIOR HENDERSON, and Applicafar U.S. Serial No. 77/886,667 for the mark

EXCELSIOR HENDERSON.



Cancellation Nos. 92052259 and 92052333 wereviously consolidated under
Cancellation No. 92052333. Since that time, Retér / Opposer has instituted Cancellation No.

92053604 as well as Opposition No. 91198561.

The parties to the above-t¢emmed matters now wish to consolidate the same into one

global action under Cancellation No. 92052333.
Argument

When cases involving common questions of taviact are pending before the Board, the
Board may order the consolidaticof the cases. TBMP 8 51Zkit{ng Fed. R. Civ. P.
42(a)citations omittedl Cases may be consolidated despdriations in the marks or the goods
upon which they are used so long as the questions of law or fact common to those cases are the
same See Ritchie v. Simpsofl USPQ2d 1859 (TTAB 1996%Vv’d on other groundsl70 F.3d
1092, 50 USPQ2d (Fed. Cir. 1999). Moreoverceflation and opposition proceedings may be
consolidated into one matter.See Hilson Research Inc. v. Society for Human Resource
Management27 USPQ2d 1423 (TTAB 1993).

In deciding upon a motion to consolidateg tBoard should weigh the savings in time,
effort, and expense, which may be gainedmir consolidation, agast any prejudice or
inconvenience that may be caad thereby. TBMP 8§ 51titing World Hockey Ass’n v. Tudor
Metal Products Corp.185 USPQ 246 (TTAB 1975)(consolidati ordered where issues were
substantially the same andrsolidation would be advageous to bbtparties)).

Although consolidation is dcretionary by the Board, may be ordered upon a motion
granted by the Board or upon a stipulation of the parties approved by the Board. TBMP § 511.

When matters are consolidatéioe oldest of the consolidatedses will be treated as the

“parent” case and the Boardhaild reset the trial and discovedates for the consolidated



proceeding by adopting the trial dates set in rii@st recently instituted of the cases being
consolidated. TBMP § 511.

Applying the above to the matters at issuegaech of the four proceedings sought to be
consolidated the Petitioner / Oppodas alleged and intends tdyrapon the idetical theories
of prosecution in each proceeding. As such, it is Petitioner / Opposer's contention that
Registrant / Applicant’s marks not be permitteadgister and/or be maintained on the Principal
Register as registered due to the geographical significance of the terms.

Correspondingly, it is anticipated that Re&gant / Applicant will defend the instant
proceedings on similar if not identical grounds.

Accordingly, all proceedings will involve the same or substantially identical questions of
law of as well as a significant overlap of ttfeets supporting the appliten of the law to the
matters before the Board.

In evaluating the instant motion, PetitioneOpposer asserts that the interests of
judicial economy the requested consolidation will serve to significantly decrease both the
Board’s time and effort in presiding over thesetera as well as the parties’ respective efforts
and expense in prosecutingd#or defending the sameSee World Hockey Ass'a85 USPQ
246. Moreover, the parties have consented tchamnd stipulated to thiestant consolidation.

WHEREFORE for good cause shown it is herebguested that the instant proceedings
be consolidated under the oldest matterndgiation No. 92052333, and that trial dates be
rescheduled for the new consolidated matter consistent with the most recently instituted matter

consolidated Qacellation No. 92053604.



Respectfullysubmittecthis 21 day of March 2011.

TheSwyersLaw Firm, PLLC

[MatthewH. Swyers/
MatthewH. Swyers Esq.
344Maple AvenueWest,Suite 389
Vienna VA 22180
Tel.(866)455-8800x704
Facsimilg270)477-4574
nmewyers@SwyersLaw.com




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE

The Trademark Trial and Appeal Board

In the matter of U.S. Registration 3,697,442,
For the mark EXCELSIOR HENDERSON,

In the matter of Registration No. 3,772,079,
For the mark X EXCELSIOR HENDERSON,

In the matter of U.S. Registration 3,915,734,
For the mark EXCELSIOR HENDERSON,

In the matter of Ser. No. 77/886,667,
For the mark EXCELSIOR HENDERSON,

Excelsior-Henderson Motorcycles, : CancellatiorNo.:
Petitioner/ Opposer, :. CancellatiorNo.:

VS. CancellatioMNo.:

John’sRepair,Inc., :. OppositiorNo.:

Registrant Applicant.

CERTIFICATE OF SERVICE

92052259*

92052333

92053604

91198561

| HEREBY CERTIFY that a true and acctgaopy of the foregoing pleading was sent,

via agreement, via email this2day of March, 2011 to the following:

Daniel J. Kelly

Winthrop & Weinstine, P.A.

225 South Sixth Street, Suite 3500
Minneapolis, MN 55402-4629
dkelly@winthrop.com

/Matthew H. Swyers/

Metthew H. Swyers



