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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
TRADEMARK TRIAL AND APPEAL BOARD  

    
CHRISTIAN M. ZIEBARTH,   
 

Petitioner,  
 

vs.        Reg. No. 1,043,729 
 Cancellation No. 92053501 

DEL TACO LLC 
       

Respondent.  
_____________________________________________________________________  

 RESPONDENT DEL TACO LLC’S NOTICE OF FILING 
CROSS-EXAMINATION TESTIMONY OF CHRISTIAN ZIEBARTH A ND EXHIBITS 

Pursuant to Rule 703.01 of the Trademark Trial and Appeal Board Manual of 

Procedure and Trademark Rules 2.123(h), Respondent Del Taco LLC (“Del Taco”), by its 

counsel, hereby files the cross-examination testimony of Christian Ziebarth and 

accompanying Exhibits 1-11, A-B, D-J, L-N, and P-R.   

Please note that Exhibit R has been marked as CONFIDENTIAL, and therefore has 

been filed separately under seal in accordance with the Stipulated Protective Order filed 

with the Board on June 12, 2012 and Trademark Rule 2.126(c).  In addition, the portion of 

the testimony of Mr. Ziebarth set forth below has been marked CONFIDENTIAL and is also 

being separately filed under seal pursuant to the Stipulated Protective Order and 

Trademark Rule 2.126(c). 

CONFIDENTIAL Deposition Testimony:  

•  140:19 to 158:1 
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     Respectfully Submitted,  

 

Dated: January 1 5, 2014  / April L Besl / 
  April L. Besl 

Joshua A. Lorentz 
DINSMORE & SHOHL LLP 
255 East Fifth Street 
Cincinnati, Ohio  45202 
(513) 977-8527-direct 
(513) 977-8141-fax 
april.besl@dinslaw.com 
 
Attorneys for Respondent 
Del Taco LLC 
 
 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a copy of the foregoing was sent by certified first-class 

mail, with courtesy copy via email, on this 15th day of January, 2014, to Kelly K. Pfeiffer, 

Amezcua-Moll Associations PC, Lincoln Professional Center, 1122 E. Lincoln Ave. Suite 

203, Orange, CA 92865.   

 
 / April L Besl /  
            April L Besl 
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                                  )
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                   Respondent.    )

      ____________________________)

                 CROSS-EXAMINATION DEPOSITION OF:

                       CHRISTIAN M. ZIEBARTH

                     Monday, October 28, 2013

      Reported by:

      Stephanie Leslie

      CSR No. 12893
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15                The Cross-Examination Deposition of CHRISTIAN
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               By:  Kelly Pfeiffer
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                    Attorneys at Law
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1                Monday, October 28, 2013, 10:09 a.m.

2                         Orange, California

3

4                       CHRISTIAN M. ZIEBARTH,

5       was called as a witness by and on behalf of the

6       Respondent, and having been first duly sworn by the

7       Certified Shorthand Reporter, was examined and

8       testified as follows:

9

10                             EXAMINATION

11       BY MS. BESL:

12           Q    Could you state your name for the record.

13           A    Christian Ziebarth.

14           Q    "Ziebarth"?

15           A    Yeah.  I understand people say "Ziebarth," and

16       that's fine.

17           Q    Okay.  I will make sure to use "Ziebarth."  We

18       have been introduced, but my name is April Besl, and

19       I'm counsel for Del Taco.  I will be taking your

20       cross-examination deposition today.  Have you ever been

21       deposed before or given live testimony?

22           A    No.

23           Q    Okay.  If you have any questions as we go

24       through -- if I ask something that you don't

25       understand, ask me to repeat the question or clarify.
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1       This is all being taken down by the court reporter.

2       This is all going to be written.  There's no video

3       recording to be made; so if you could, refrain from

4       shrugging shoulders, nodding your head, always making

5       sure you have a verbal response.  That would be much

6       appreciated so she can take it down.  And as we go

7       through, if your attorney makes any objections -- she

8       might occasionally make an objection.  Wait until she's

9       done speaking before you answer; and then we can go

10       forward, if that works for you.

11           A    Yes.

12           Q    Excellent.  Thank you very much.

13                MS. BESL:  Could the court reporter or

14       Kelly -- one of you handed -- request we have what's in

15       Folder No. 1 marked as Exhibit No. 1 for the

16       Respondent.

17                (Whereupon, Respondent's Exhibit 1 was

18                marked for identification.)

19                THE WITNESS:  Okay.  I have it.

20       BY MS. BESL:

21           Q    And have you ever seen this document before?

22           A    Yes.

23           Q    And can you identify what it is for the

24       record.

25           A    It's a notice of cross-examine deposition.
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1           Q    And you received this before today about the

2       live cross-examination of your affidavit testimony?

3           A    Yes.

4           Q    And in preparation for today's deposition, did

5       you review any documents?  Did you meet with anyone?

6       How did you prepare?

7           A    I reviewed documents, and I've had

8       communications with my attorney.

9           Q    Okay.  And without going into anything you

10       discussed with your attorney, what kind of documents

11       did you review?

12           A    What kind?  Different papers that have come

13       about because of the case and things that were, like,

14       copies of e-mails and such, and various filings.

15           Q    Sorry.  What was that again?

16           A    And various trademark board filings.

17           Q    And what kind of e-mails were you reviewing?

18       Who were they between?

19           A    Some to Barbara Caruso, some to Jeff Naugle,

20       some to Rob Hallstrom, possibly others.

21           Q    And were these all the e-mails that were

22       attached to your affidavit; or were these others as

23       well, to your knowledge?

24           A    You're asking what e-mails were -- are in the

25       exhibits?
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1           Q    The e-mails you reviewed -- were these the

2       ones that were in the exhibits, or were these other

3       e-mails?

4           A    Oh.  They were in the exhibits.

5           Q    Did you do anything else to prepare for today?

6           A    That's -- what I've told is a good summation

7       of my preparation.

8           Q    What do you mean you were told that's a good

9       summation?

10           A    No.  I didn't say I was told.  I'm just saying

11       what I have said so far is a good summation of my

12       preparation.

13           Q    Okay.  Thank you.  Have you talked to anyone

14       else besides your attorney about today?

15           A    I mentioned very vaguely to a couple people

16       that I had a cross-examination this morning.

17           Q    And who were they?

18           A    Two business partners and a cousin.

19           Q    And who was the -- who were the business

20       partners?

21           A    Dan Dvorak and Joshua Maxwell.

22           Q    And who was the cousin?

23           A    Scott Parks.

24           Q    Okay.  And that was all the preparation and

25       discussions you've had, basically what you just told
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1       me?

2           A    Basically, yes.

3                MS. BESL:  Okay.  All right.  If the court

4       reporter could mark what's in Folder No. 2 as Exhibit 2

5       and then hand it to you, I'd appreciate it.

6                (Whereupon, Respondent's Exhibit 2 was

7                marked for identification.)

8                THE WITNESS:  Okay.  I have Exhibit 2 now.

9       BY MS. BESL:

10           Q    Thank you.  Have you ever seen this document

11       before?

12           A    Yes.

13           Q    Okay.  And can you identify it for the record,

14       please, the title.

15           A    The title simply says "Stipulation" or -- is

16       that the title you were referring to?

17           Q    Yes.  Thank you.

18           A    Okay.

19           Q    So have you reviewed this stipulation before?

20           A    Yes.

21           Q    Okay.  And you understand it to involve the

22       right for parties to conduct live cross-examination

23       testimony of affidavits in this case?

24           A    Yes.

25           Q    Thank you.
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1                MS. BESL:  And if the court reporter could,

2       please, mark Exhibit 3 and give a copy to the witness,

3       I'd appreciate it.

4                (Whereupon, Respondent's Exhibit 3 was

5                marked for identification.)

6                THE WITNESS:  Okay.  I have Exhibit 3 now.

7       BY MS. BESL:

8           Q    Okay.  And can you identify this document for

9       the record, please, the title of it.

10           A    "Petitioner's Testimony, Affidavit of

11       Christian Ziebarth."

12           Q    And you've seen this document before?

13           A    Yes.

14           Q    And you've -- you've signed this document as

15       your sworn testimony in this proceeding; is that

16       correct?

17           A    Yes.

18           Q    Okay.  Now, did you draft this document

19       yourself; or did you have help in drafting it?

20           A    I had legal help.

21           Q    Your counsel hoped you draft it, I'm assuming?

22           A    Yes.

23           Q    Okay.  How much of this was your own words --

24       put into your own words that you personally drafted?

25           A    I don't know about a percentage, but I think a
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1       lot of it came from my wording and then was kind of put

2       into the format for this affidavit by my legal counsel.

3           Q    Okay.  Kind of -- I'd like to take you through

4       some of the statements that you made here.  Let's kind

5       of start with your background, who you are.  It says

6       here in paragraph 2 on page 1 since 2005 you've been an

7       online blogger, focusing mainly on food in Orange

8       County, California.  Is that your primary source of

9       employment, or are you employed elsewhere as well?

10           A    The blog is mainly a hobby.  I have employment

11       elsewhere.

12           Q    What is your current employment?

13           A    Basically, I'm a Web developer.

14           Q    Are you operating on your own, or are you with

15       an organization?

16           A    A little of each.

17           Q    You do consultant work for an organization, or

18       how does that work?

19                MS. PFEIFFER:  April, I'm going to just insert

20       an objection here.  This is outside the scope of the

21       direct exam.  He doesn't go into any of this in his

22       affidavit, so I have a continuing objection to this

23       line of questioning.

24                MS. BESL:  Okay.  Understood.

25                MS. NOWELS:  You can answer, though.
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1                MS. PFEIFFER:  Go ahead and answer.

2                THE WITNESS:  Yes, I do consulting work, and I

3       do some projects on my own.  Some of each.

4       BY MS. BESL:

5           Q    And since graduating school, has that

6       primarily been your career, in the Web-development

7       field?

8           A    Primar- --

9                MS. PFEIFFER:  Objection, outside the scope of

10       his direct testimony.  This is really irrelevant.

11                THE COURT REPORTER:  And I didn't hear you

12       completely.  Can you repeat your question?  I'm sorry.

13                MS. PFEIFFER:  She needs you to repeat the

14       question.

15                MS. BESL:  Oh, yes.

16       BY MS. BESL:

17           Q    I was just asking, since graduating from

18       school, would that have been your primary employment,

19       as a Web developer?

20           A    Primarily, yes.

21           Q    Have you ever worked in the restaurant

22       industry before?

23           A    Yes.

24           Q    And what was your employment in the restaurant

25       industry previously?
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1                MS. PFEIFFER:  Objection, outside the scope of

2       the direct exam.

3                THE WITNESS:  I have worked with two different

4       fast-food chains before.

5       BY MS. BESL:

6           Q    And what as your position at the fast-food

7       chain?

8                MS. PFEIFFER:  Ongoing objection.  Are you

9       going to go really far down this road, April?

10                MS. BESL:  No.  Essentially, I'm just trying

11       to figure out -- since part of the issue here is his

12       standing, just what kind of experience he's had in the

13       restaurant industry would contribute to his ability to

14       open up a restaurant at the time of his filing.  So I

15       think just in terms of figuring out what kind of

16       experience he's had in the restaurant industry -- I

17       think that's relevant to the standing question, so as

18       far as --

19                MS. PFEIFFER:  I'm sorry.  Are you saying that

20       you think whether or not he had intent to use the

21       mark -- that equates to you need information about his

22       restaurant history?

23                MS. BESL:  I think the extent of the

24       experience in the restaurant industry contributes to a

25       lot of what is said throughout the affidavit, which I'm
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1       happy to point out as we go.  But I do think the work

2       experience is -- and whether or not he was employed in

3       the restaurant field is relevant.

4                MS. PFEIFFER:  Okay.  Whether or not you take

5       the position that it's relevant, it's outside the scope

6       of the direct; and if you had wanted that information,

7       I guess a deposition would have been the way to go; but

8       that was not contained in his affidavit, so my

9       objection to this entire line of questioning continues.

10                Go ahead, Christian.

11                Can you repeat?

12                MS. BESL:  I think throughout his

13       understanding and his ability -- the affidavit talks

14       about throughout his ability to open up the restaurant,

15       partner his assumptions and his beliefs in terms of Del

16       Taco's intentions to go forward with certain things

17       demonstrate an apparent understanding of the restaurant

18       industry, which I think is duly relevant; and his

19       background in the restaurant industry would be relevant

20       to the assumptions and the opinions that he has leveled

21       throughout his affidavit.

22                So I understand you have an objection that

23       it's outside the scope; but I think it is truly within

24       the scope if there's going to be testimony as to his

25       assumption being correct as to a practice in the
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1       restaurant industry by Del Taco; his experience and

2       knowledge for that basis is relevant.  And I'm happy to

3       get to one of those points and ask these questions and

4       keep this thing moving.

5                MS. PFEIFFER:  I respectfully disagree.  The

6       objection that it's outside the scope of the direct

7       stands.  He hasn't testified to any of this stuff, so

8       ask your question and let's keep going, please.

9       BY MS. BESL:

10           Q    You said that you worked in two fast-food

11       restaurants previously.  Were these positions in

12       management, or were you working behind the counter?

13       What were your positions?

14           A    I was working behind the counter.

15           Q    Okay.  And how long did you do that?

16           A    Approximately three years.

17           Q    Okay.  All right.  Let's turn back to your

18       affidavit where you say you wrote a blog entry in

19       2008 -- this is in paragraph 2, page 1 -- about the old

20       fast-food chain Naugles which you say "used to exist in

21       the 1970s and 1980s."  You say, "At first I intended

22       that blog entry to be a remembrance of the chain; but

23       after I posted it, I noticed the entry got a lot of

24       attention by way of people posting responses indicating

25       how much they liked Naugles food and wished it would
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1       return."  How did you gauge the interest by the people?

2       Was it by number of hits?  What were you using to

3       gauge?

4           A    When I analyze Web traffic to my blog, I can

5       see what search terms people are using that lead them

6       to my blog, and I -- back then, five, six years ago, I

7       could see that a lot of people were finding my blog by

8       a search on the term "Naugles."  And it was, actually,

9       to me, a surprising amount.

10           Q    What do you mean by "a surprising amount"?

11       Are we talking thousands? hundreds? tens of thousands?

12           A    As one example, like, in a -- I could view the

13       statistics for the last 100 visits to my blog, and

14       sometimes 20 of those 100 visits were related to

15       Naugles; and I could also see that no other restaurant

16       that I had mentioned on my Web site had as many

17       searches.

18           Q    Okay.  Have you had any experience in

19       marketing before?

20                MS. PFEIFFER:  Objection, outside the scope of

21       direct.

22                MS. NOWELS:  You can answer.

23                MS. PFEIFFER:  Go ahead.

24                THE WITNESS:  Not directly.  I have had --

25       worked in things that deal with it indirectly.
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1                MS. PFEIFFER:  I'd also like to interject a

2       belated objection that it's irrelevant.

3                Go ahead, Christian.

4       BY MS. BESL:

5           Q    Now, you had indicated that you had determined

6       that this was a high level of public interest.  Have

7       you done any studies to show -- to support that belief

8       that Web hits translate to public interest and

9       purchasing?

10           A    I think it might be mostly informal and just

11       the buzz that I've personally been able to perceive on

12       the subject.

13           Q    So you've had no training or any kind of

14       previous experience to determine if your belief here

15       was true?

16                MS. PFEIFFER:  Objection, irrelevant, outside

17       the scope of direct.

18                THE WITNESS:  I never did a formal study.

19       BY MS. BESL:

20           Q    Okay.  Let's turn now to paragraph 3, page 2

21       of your affidavit.

22           A    Okay.

23           Q    You said that you learned -- in the middle of

24       that paragraph you say, "When I learned legally Del

25       Taco had, most likely, abandoned its use of the Naugles
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1       mark" -- what do you mean you "learned legally"?

2           A    Because prior to that point in time I didn't

3       know very much about trademark law.  I had a

4       layperson's understanding, which was not much.  And

5       then I heard that trademarks could be considered

6       abandoned if they're not used for a certain duration of

7       time.

8           Q    And how did you learn that?

9           A    The first person that tipped me off to that

10       was Rob Hallstrom; but then when he did tip me off to

11       it, I then did my research on my own and found that to

12       be the case.

13           Q    And what kind of research did you do?

14           A    Internet searches about trademark abandonment

15       turned up all sorts of sources.

16           Q    Did you review the actual trademark act, the

17       Lanham Act?

18           A    Can you repeat that?

19           Q    Did you review the actual Lanham Act, the

20       trademark act?

21           A    I can't remember.  That might have been part

22       of my research approximately five years ago, four years

23       ago.

24           Q    And did you talk to an attorney who gave you

25       legal opinion?
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1                MS. NOWELS:  Objection, attorney-client

2       privilege.

3                To the extent that it doesn't breach your

4       privilege, you can answer.

5                THE WITNESS:  Yes, actually, I did have brief

6       informal conversations with a couple IP attorneys on

7       the subject, without getting into too much detail on

8       the particular subject, as -- mainly, to get a general

9       overview of the law.

10       BY MS. BESL:

11           Q    Let's go on to your application.  On May 17,

12       2010, you filed an Intent to Use Trademark Application

13       with the United States Patent and Trademark office for

14       Naugles for cafeteria and restaurant services.  If the

15       court examiner -- or the court reporter could hand you

16       Exhibit A, which has previously been marked as

17       Exhibit A by your counsel.

18                (Whereupon, Respondent's Exhibit A was

19                marked for identification.)

20                THE WITNESS:  Okay.  I have that.

21       BY MS. BESL:

22           Q    Okay.  And you've seen this application, this

23       document, before?

24           A    Yes.

25           Q    And you filed this yourself; is that correct?
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1           A    Yes, with legal help.

2           Q    What do you mean "with legal help"?

3           A    I retained an attorney who filed it for me,

4       but I was aware of all the proceedings of it.

5           Q    Who was the attorney that filed it for you?

6           A    It was either Greg or Susan at Knobbe,

7       Martens, Olsen & Bear.

8           Q    Why did you not appoint them as the attorney

9       of record on the file?

10           A    I did.

11                MS. PFEIFFER:  Objection, irrelevant.

12                THE WITNESS:  I believe I did, but I'd have to

13       go back in time, and I think -- I'm pretty sure I good

14       at that point in time.

15       BY MS. BESL:

16           Q    Now, this application was filed in your name

17       personally; is that correct?

18           A    Yes.

19           Q    And not by a corporation?

20           A    Correct.

21           Q    Okay.  Not by an LLC?

22           A    Correct.

23           Q    Okay.  At the time of filing this application,

24       May 17, 2010, had you filed -- had you formed a

25       corporation, LLC, or other entity for the purposes of
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1       this business?

2           A    Not at that point in time.

3           Q    So you have formed a corporation or LLC at

4       this time?

5           A    No.

6           Q    At any time between filing and now, have you

7       had a corporation, LLC, or other entity for purposes of

8       this Naugles business?

9           A    No.

10           Q    If the court reporter could hand you what was

11       previously marked as Exhibit B by your counsel.

12                MS. NOWELS:  April, real quick before we move

13       on, do you want us to have these exhibits with the

14       letter designation that were previously attached to the

15       affidavit as exhibits to the deposition that we're

16       doing right now? because I think that would make for a

17       more complete record.

18                MS. BESL:  I think that's a good idea.

19                MS. NOWELS:  So maybe we'll mark it as 2-A and

20       -B and letters after 2 so we don't mess up your other

21       numbering.  Does that make sense?

22                MS. BESL:  Honestly, I figured we were going

23       to keep doing the letters as we go through, so if she

24       wants to keep your designation -- because these are

25       already of record in the proceeding, so I didn't think
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1       we'd need to change -- I just thought, for purposes of

2       her reporting, if she wants to go ahead and leave them

3       as A and B, I'm fine with that.

4                MS. NOWELS:  Should we put them on in as

5       Exhibits 2 attached to the declaration to the -- I'm

6       sorry.  Maybe this could be an off-the-record

7       conversation?

8                MS. BESL:  Yes.

9                (A discussion was held off the record.)

10                MS. NOWELS:  Back on the record now.  Sorry

11       for that brief --

12                MS. BESL:  Not a problem.  I think I had asked

13       the court reporter to hand what has previously been

14       marked B to the witness.

15                THE WITNESS:  We've got a lot of shuffling of

16       files going on.

17                (Whereupon, Respondent's Exhibit B was

18                marked for identification.)

19                THE WITNESS:  Okay.  I have it now.

20       BY MS. BESL:

21           Q    Have you ever seen this document before?

22           A    Yes.

23           Q    And can you confirm that this is an office

24       action issued on your application for Naugles?

25           A    Yes.
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1           Q    You mentioned in your affidavit in

2       paragraph 4, page 2, that you received an office action

3       containing a final refusal of your application because

4       of Del Taco's registration for Naugles in connection

5       with restaurant services.  However, there is a second

6       issue raised in the application, is there not?

7           A    Yes, there is.

8           Q    You also have "asserting refusal on this

9       application," do you not?

10           A    That's correct.

11           Q    And you are not a member of the Naugles

12       family?

13           A    No.

14           Q    And you have not issued a response to the

15       trademark office to date on asserting refusal have you?

16           A    Not yet.

17           Q    And have you determined how you're going to

18       respond to this refusal at this time, without revealing

19       any attorney-client privilege?

20                MS. PFEIFFER:  Yes.  Objection, obviously.

21       Attorney-client privilege and irrelevant.

22                Go ahead, Christian.

23                THE WITNESS:  We haven't finalized our plans

24       yet.

25
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1       BY MS. BESL:

2           Q    Turning now to paragraph 5 of your affidavit,

3       you say that prior to filing this application for

4       Naugles, your Intent to Use application, that you

5       shared your ideas with many people.  You list the

6       names -- if you could confirm this is correct, I would

7       appreciate it -- Barbara Caruso; is that correct?

8           A    Yes.

9           Q    And she did not offer an affidavit in this

10       case, did she?

11           A    Correct.

12           Q    William "Bill" O'Dell -- is he listed on here?

13           A    Yes.

14           Q    And he did not offer an affidavit in support

15       of your petition?

16           A    He was willing to.

17           Q    But he did not; is that correct?

18           A    He did not.

19           Q    You mentioned Rob Hallstrom; is that correct?

20           A    Correct.

21           Q    You mentioned Jeff Naugle; is that correct?

22           A    Correct.

23           Q    And he did not offer an affidavit in support

24       of the petition?

25           A    Correct.
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1           Q    You mentioned Josh Maxwell; is that correct?

2           A    Correct.

3           Q    And he did not offer an affidavit in support

4       of your petition; is that correct?

5           A    We never approached him about that.

6           Q    Okay.  So he did not?

7           A    He did not.

8           Q    You mentioned Dan Dvorak; is that correct?

9           A    Yes.

10           Q    Did I say that right?

11           A    Yeah.  Dvorak, yeah.  Say the "D" and the "v"

12       in there.

13           Q    And then, finally, you mentioned Nancy Luna;

14       is that correct?

15           A    Yes.

16           Q    And she did not offer an affidavit in support

17       of your petition; is that correct?

18           A    That's correct.

19           Q    Can we turn first to paragraph 8, page 4.  And

20       you're sharing ideas with Mr. Bill O'Dell.  You said

21       you mentioned -- you had a conversation with him in

22       late 2009; is that correct?

23           A    Yes.

24           Q    And this conversation was about not opening up

25       your own store, but about bringing the idea to Del
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1       Taco; is that correct?

2           A    Both possibilities were discussed with him.

3           Q    And what do you mean by that?

4           A    For approximately a year, possibly a little

5       more, I discussed with him that I had brought the idea

6       up to Del Taco.  And then at some point in time it

7       shifted to me working with the Naugles concept.

8           Q    And do you have any -- and you have no notes

9       or records of these meetings to support their

10       existence; is that correct?

11           A    They were mostly oral conversations in person.

12           Q    But you took no notes at these meetings; is

13       that correct?

14           A    That's correct.

15           Q    And Mr. O'Dell has not signed any agreements

16       with you to open up a Naugles restaurant; is that

17       correct?

18           A    That's correct.

19           Q    And he has not entered into a formal

20       partnership agreement with you; is that correct?

21           A    That's correct.

22           Q    And Mr. O'Dell has not written any checks to

23       support this arrangement; is that correct?

24           A    Very correct.

25           Q    So, essentially, you had some conversations
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1       with him in 2009 regarding your idea and to discuss

2       with Del Taco a Naugles revival; would that be

3       accurate?

4           A    Yes.

5                MS. PFEIFFER:  His testimony speaks for

6       itself, so objection to the extent that you're

7       misstating the evidence.

8                MS. BESL:  Did you say "misstating the

9       evidence"?

10                MS. PFEIFFER:  Yes.  I said I believe that his

11       testimony and his answer to your question speak for

12       itself, so to the extent that you just paraphrased

13       something -- I have an objection to the extent that you

14       may be misstating the evidence.

15                MS. BESL:  Okay.  Understood.

16       BY MS. BESL:

17           Q    Let's next talk about Mr. Jeff Naugle.  You

18       first talk about him in paragraph 9, page 4 of your

19       affidavit.  You say he left a comment on your blog

20       asking you to contact him, about September 8th, 2009.

21       What was this blog post that he responded to?

22           A    I -- there's a couple that it could be.  It

23       might be the one that I actually wrote about his own

24       restaurant.

25           Q    And that would be Naugles?
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1           A    No.

2           Q    That would be Bun & Taco?

3           A    Buns & Torts.

4           Q    Buns & Torts.  Thank you.  And you did not

5       submit a copy of this comment from your blog attached

6       to your affidavit, did you not?

7           A    I can't remember right now.  I don't think I

8       did.  I can't remember right now.

9           Q    And you do not still possess a copy of this

10       comment from your blog?

11           A    I can locate it again on the Internet.

12           Q    All right.  You say you met with Mr. Naugle

13       personally on February 13th, 2010, in your affidavit;

14       is that correct?

15           A    That's correct.

16           Q    And the purpose of this meeting was to discuss

17       a Naugles restaurant venture; is that correct?

18           A    That's correct.

19           Q    Okay.  And you stated you were informed to

20       believe that Jeff Naugle is the nephew of Richard J.

21       Naugle.  And who informed you of that?

22           A    He did.

23           Q    Mr. Jeff Naugle informed you of his relation?

24           A    Yes, but also an employee of his may have told

25       me first.
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1           Q    And you say you were informed to believe that

2       Dick Naugle is the individual that founded the old

3       fast-food chain called Naugles, primarily based in

4       Southern California; is that correct?

5           A    Yes.

6           Q    And who informed you of that?

7           A    Public knowledge.

8           Q    And where did you obtain this public

9       knowledge?

10           A    My knowledge of the Naugles chain back in the

11       '80s and other sources I've read since then.

12           Q    So would it be fair to say Internet sources is

13       where you got the information or somewhere else?

14           A    Those are secondary, but they are there.

15           Q    You say during this meeting on February 13th,

16       2010, going in the same paragraph on page 5 -- you

17       talked about a Naugles revival, including old recipes

18       that you could use.  Were these recipes from the

19       original Naugles location?

20           A    I believe.

21           Q    And how did Mr. Jeff Naugle have these in his

22       possession?

23           A    They're in his family's possession by virtue

24       of being Dick Naugle's nephew.

25           Q    And you have copies of recipes that were
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1       provided to you at this meeting?

2           A    I don't have copies, and they've never been

3       provided.

4                MS. PFEIFFER:  Objection, you're misstating

5       the evidence.  I don't believe he ever testified that

6       Jeff gave him recipes.

7                MS. BESL:  Let me rephrase.

8       BY MS. BESL:

9           Q    Did he give you copies of the recipes at this

10       meeting?

11           A    No.

12           Q    Did you write down any recipes at this

13       meeting?

14           A    No.

15           Q    You say you talked about possible locations.

16       Do you have any specific addresses that he gave you at

17       this meeting?

18           A    No.  In that meeting locations were not

19       discussed.

20           Q    Okay.  You said that you discussed many other

21       specifics about starting a restaurant or some type of

22       food establishment under the Naugles name at this

23       meeting; is that correct?

24           A    Yes.  It was a general discussion to that

25       effect, but --
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1           Q    What do you mean by that?

2           A    -- but just general.

3           Q    Did you discuss supply chains for restaurants

4       at this meeting?

5           A    None at that meeting.

6           Q    Did you discuss any other -- what types of

7       specifics did you discuss at this meeting?

8           A    We discussed that we wanted to go ahead with

9       this venture.  We discussed that we would use the

10       recipes that we had.  I did tell him that Rob Hallstrom

11       and I had looked at locations so that -- I knew -- he

12       knew that I knew of locations, but me and Jeff didn't

13       talk about specific ones.

14           Q    Okay.

15           A    But he knew that specific locations were in my

16       mind.

17           Q    And at this meeting you took no notes; is that

18       correct?

19           A    I believe that's correct.

20           Q    And at this meeting he did not sign any

21       agreements to enter into this endeavor with you; is

22       that correct?

23           A    That's correct.  Nothing was signed.

24           Q    And he did not sign any formal partnership

25       agreements at this meeting?
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1           A    That's correct.

2           Q    And you say at this meeting you discussed

3       capital, and he volunteered to supply capital; is that

4       correct?

5           A    That's correct.

6           Q    And did you have anything in writing from

7       Mr. Naugle regarding this agreement to supply capital?

8           A    No.

9           Q    And has he written you a check since to supply

10       capital for this venture?

11           A    No, he has not.

12           Q    In the next paragraph of your affidavit, you

13       say since first meeting with him in February of 2010

14       you have exchanged numerous e-mails regarding your

15       efforts to open a Naugles food establishment; is that

16       correct?

17           A    That's correct.

18                MS. BESL:  Could the court reporter, please,

19       hand the witness Exhibit G, previously marked Exhibit G

20       to the petitioner's affidavit.

21                MS. PFEIFFER:  "G," as in girl?

22                MS. BESL:  Yes.

23                MS. PFEIFFER:  Yes, we can.

24                (Whereupon, Respondent's Exhibit G was

25                marked for identification.)
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1                MS. BESL:  Okay.  I have that now.

2       BY MS. BESL:

3           Q    Thank you.  And have you seen these documents

4       before?

5           A    Yes.

6           Q    And these are -- you would confirm that these

7       are e-mails between you and a person named as Jeff

8       Naugle?

9           A    Correct.

10           Q    And these are the whole of all e-mails

11       exchanged between you and Mr. Naugle since February of

12       2010?

13           A    No.

14           Q    So there are others?

15           A    Yes.

16           Q    And have they been subsequently destroyed?

17           A    I don't believe so.

18           Q    Were they not involving the Naugles project?

19           A    They were, but they were pretty general.

20           Q    All right.  Can you take a minute to review

21       these e-mails and get yourself familiar with them?  Or

22       are you already familiar with them that you could speak

23       about their content?

24           A    Okay.

25           Q    Can you point to me where in these e-mails
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1       Mr. Naugle says he will be a part of this Naugles

2       transaction?

3           A    It's not specifically said.  It's implied.

4           Q    And is there anywhere in these e-mails where

5       Mr. Naugle says that he will supply capital for this

6       venture?

7           A    Not in this e-mail chain.

8                MS. PFEIFFER:  Irrelevant.

9       BY MS. BESL:

10           Q    Is there any e-mail chain where he does say he

11       will supply capital for this venture?

12                MS. PFEIFFER:  Objection, irrelevant.

13                THE WITNESS:  I believe that was only oral

14       conversation.

15       BY MS. BESL:

16           Q    On the second page of these e-mails,

17       Mr. Naugle appears to ask you about any potential

18       operators on May 27th, 2010.  Are these operators for

19       your restaurant, or is this something else?

20           A    I believe he was asking if I knew of any

21       operators for the restaurant, yes.

22           Q    And did you identify any operators to him?

23           A    I did at some point in time, around the time

24       of this conversation.

25           Q    Was this written down, or was that oral?



866-228-2685
REGAL COURT REPORTING, INC.

Page 36

1           A    That was likely an e-mail, but not in this

2       particular exhibit.

3           Q    And in these e-mails there is nowhere where

4       Mr. Naugle identifies potential locations for a

5       restaurant; is that correct?

6           A    I don't believe Mr. Naugle ever identified

7       locations.

8           Q    And then nowhere in these e-mails does he

9       discuss recipes for Naugles food products; is that

10       correct?

11                MS. PFEIFFER:  Do you mean specifically in

12       this exhibit?

13                MS. BESL:  Yes.

14                THE WITNESS:  I don't believe he does in this

15       exhibit.

16       BY MS. BESL:

17           Q    Are there any other e-mails where he does?

18           A    Yes, I think there are some.

19           Q    Have they been subsequently destroyed?

20           A    I don't believe so.

21                MS. PFEIFFER:  Do you mean -- are you asking

22       him if he destroyed them or if he no longer has them in

23       his possession?

24                MS. BESL:  I'm not implying any destruction.

25       I'm just asking -- I figure e-mails get deleted.
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1       That's all I'm going for.

2                MS. PFEIFFER:  Do you understand that,

3       Christian?  She's not asking you if you deleted them.

4       She just wants to know if you still have them or if

5       they went by the wayside like e-mails normally do

6       sometimes.  Do you still have those e-mails?

7                THE WITNESS:  I believe I still have those

8       e-mails, but the content is extremely general and is

9       not divulging any recipes.

10       BY MS. BESL:

11           Q    When you say "the content is extremely

12       general," are you just referring to it's not about the

13       Naugles venture or something else?

14           A    You were asking about the recipes, and he has

15       never divulged the recipes.

16           Q    Either orally or in writing?

17           A    In any form of communication.

18           Q    And then you say in your affidavit that in the

19       May 27th, 2010, e-mails you informed Mr. Naugle of

20       filing your application, and he wrote, "Great.  Keep me

21       posted."  Can you confirm that the writing on the

22       May 27th e-mail was not "Great.  Keep me posted"; it

23       was something else?

24           A    I'm confused here.

25                MS. PFEIFFER:  Can you rephrase that question?
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1                MS. BESL:  Yes.

2       BY MS. BESL:

3           Q    On your affidavit you say, "My impression was

4       that Jeff was supportive; he wrote," quote, "'Great!

5       Keep me posted!'"  And on the second page of this that

6       is not what he says; correct?

7           A    I think he wrote, "Great!  Keep me posted" on

8       March 8th, 2010, which seemed to be a general summation

9       of his attitude towards the venture.

10           Q    All right.  In paragraph 11 of your affidavit,

11       you say that you were informed and believe that he was

12       supportive of you taking this venture and is willing to

13       help you with recipes and anything else he can; is that

14       correct?

15           A    That's correct.

16           Q    And who informed you of this?

17           A    That's just a summation of my general

18       impression from conversations with him.

19           Q    And Mr. Naugle -- Jeff Naugle has not said

20       this to you directly?

21           A    Oh, he has.

22           Q    But not in writing?

23           A    I believe there are e-mails to that effect.

24                MS. PFEIFFER:  Objection, irrelevant.

25
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1       BY MS. BESL:

2           Q    So you're saying it's your impression "that

3       Mr. Naugle is basically just waiting for this trademark

4       dispute to be over so we can have the green light to go

5       forward."  Who gave you that impression?

6           A    General impression from all of my

7       conversations with him.

8           Q    And is that contained in the -- anywhere in

9       the e-mails that you attach as Exhibit G to your

10       affidavit?

11           A    Just that it had an implication from --

12                MS. PFEIFFER:  Wait.  Wait.  Wait.  You're

13       mischaracterizing his response.  He told you that he

14       just gave you a general summation, so that is the exact

15       opposite of a verbatim statement in an e-mail.

16                MS. BESL:  I'm just asking if there's any

17       written support for his impression.

18                THE WITNESS:  The overall impression from

19       Exhibit G.  Everything that Jeff Naugle wrote.

20       BY MS. BESL:

21           Q    So Mr. Naugle told you explicitly that once

22       this trademark dispute is over, he will support you?

23           A    Yes.

24           Q    In writing or orally?

25           A    Both.
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1           Q    And is the writing something that was not

2       attached to your affidavit?

3           A    It is attached to the affidavit, and there may

4       be other material that's the same thought content.

5           Q    You say your last meeting with him was in

6       September 2013.  At this meeting what did you discuss?

7           A    That was my last in-person meeting with him,

8       and it was -- again, it was just a general conversation

9       that we're still moving forward with this.

10           Q    And you have no notes from this meeting?

11           A    No written notes.

12           Q    And you have no formal agreement signed as of

13       this meeting?

14           A    That's correct.

15           Q    And you have no formal partnership signed with

16       him as of this meeting; is that correct?

17                MS. PFEIFFER:  Objection, irrelevant, outside

18       the scope of direct.

19                Go ahead.

20                THE WITNESS:  That's correct.

21       BY MS. BESL:

22           Q    Now let's briefly talk about Mr. Rob

23       Hallstrom, who you talk about in paragraph 12 --

24       starting in paragraph 12 on page 6 of your affidavit.

25       You say that Rob Hallstrom is -- the first time he
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1       shared with you -- we already talked about him sharing

2       with you the legal concept of abandonment of

3       trademarks.  Is Mr. Hallstrom an attorney?

4           A    No, I don't believe he is.

5           Q    And does Mr. Hallstrom work in marketing?

6                MS. PFEIFFER:  Objection, irrelevant, outside

7       the scope of direct.

8                THE WITNESS:  Actually, he does, and in the

9       restaurant industry.

10       BY MS. BESL:

11           Q    Let's move on to paragraph 13.  You say you

12       approached him with your idea because of his experience

13       in the restaurant and food industry.  Has Mr. Hallstrom

14       opened up numerous restaurants previously?

15           A    Yes.

16           Q    And that is his primary employment, I would

17       assume?

18                MS. PFEIFFER:  Objection, irrelevant, lacks

19       personal knowledge.

20                To the extent that you know -- you're not

21       him -- go ahead and answer.

22                THE WITNESS:  To the extent that I know, he

23       has opened restaurants, and --

24                MS. PFEIFFER:  Her question was about his

25       primary employment.
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1                THE WITNESS:  I believe it is his primary

2       employment, but I believe he also does marketing as

3       secondary employment.

4       BY MS. BESL:

5           Q    You say that in approximately January of 2010

6       you first asked him if he would be willing to help you

7       make this idea of opening a Naugles restaurant a

8       reality; is that correct?

9           A    Approximately January 2010, yes.

10           Q    You said based on your interactions with him,

11       it was your belief he was interested in helping.  What

12       supported that belief?

13           A    The positive response he sent back to me.

14           Q    And that was in an e-mail; is that correct?

15           A    That's correct.

16           Q    All right.  If the court reporter could hand

17       you what's previously been marked as Petitioner's

18       Exhibit H, I would appreciate it.

19                MS. PFEIFFER:  Let's slow down for a minute,

20       because I want to make sure she gets G.

21                Are you done with G, April?

22                MS. BESL:  Yes, I'm done with G.

23                MS. PFEIFFER:  Here's H.

24                (Whereupon, Respondent's Exhibit H was

25                marked for identification.)
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1                THE WITNESS:  Okay.  I have Exhibit H now.

2       BY MS. BESL:

3           Q    Okay.  And have you seen this document before?

4           A    Yes.

5           Q    And these are e-mails between you and

6       Mr. Hallstrom; is that correct?

7           A    That's correct.

8           Q    And they range from, it looks like,

9       January 2010 until February of 2010 as well as March of

10       2010.  Do those date ranges seem accurate?

11           A    That sounds accurate to me.

12           Q    And are these the whole summary of e-mails

13       between you and Mr. Hallstrom to date?

14           A    No.

15           Q    There has been further correspondence between

16       you regarding this Naugles project; is that correct?

17           A    Yes.

18           Q    And have those been deleted or lost, or are

19       they still in your possession?

20           A    I believe I have everything still in my

21       possession.

22           Q    And these -- in your affidavit, page 7,

23       paragraph 14, you say that you had meetings after the

24       e-mail exchange in January of 2010, attached to your

25       affidavit as Exhibit H.  You say that you had several
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1       meetings in person with Mr. Hallstrom; is that correct?

2           A    That's correct.

3           Q    And you say that at one or more of these

4       meetings the issue of financial backing was discussed,

5       and Mr. Hallstrom agreed to provide it; is that

6       correct?

7           A    Yes.

8           Q    And did he put anything in writing regarding

9       the agreement to support the endeavor financially?

10           A    No.

11           Q    And has he written a check?

12           A    No.

13           Q    Have you entered into a formal partnership

14       agreement with him?

15           A    No.

16           Q    Has he signed any agreements agreeing to

17       provide financial backing?

18           A    No.

19           Q    Is there any written document regarding his

20       financial backing?

21           A    No, except -- except that I did recently tell

22       him that -- I pointed out to him that he hasn't

23       provided any.  That was the extent of it.

24           Q    Was that in a written e-mail or other

25       correspondence?
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1           A    That was in an e-mail.

2           Q    And that was more recent than 2010?

3           A    Yes.

4           Q    You say you also -- after your meeting in

5       January 2010, Mr. Hallstrom had mentioned to you a

6       building he remembered being an old Naugles location;

7       is that correct?

8           A    That's correct.

9           Q    And you drove by it and saw a "for lease"

10       sign; is that correct?

11           A    That's correct.

12           Q    And you had called the number to inquire how

13       much the rent would be; is that correct?

14           A    That's correct.

15           Q    Did you have at that time any financial

16       backing or funding to begin renting a location?

17           A    At that point in time, I just wanted to find

18       out what the leasing company said the price was.

19           Q    And was this with the intention of leasing the

20       location?

21           A    We were considering it, yes.

22           Q    And Mr. Hallstrom agreed to pay rent for such

23       a location?

24                MS. PFEIFFER:  Objection, that's not anything

25       he testified to.
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1                THE WITNESS:  The conversation never went that

2       far because somebody else ended up leasing that

3       building.

4       BY MS. BESL:

5           Q    And you have the address of this building?

6                MS. PFEIFFER:  Objection, irrelevant.

7                THE WITNESS:  I don't know the address.  I

8       know it's at Brookhurst and Commonwealth in Fullerton.

9       BY MS. BESL:

10           Q    So you can't identify a general location for

11       this building?

12           A    Yes, I can.

13           Q    You said that you were informed and believe

14       that not too long after, the building was leased by

15       someone else, who made it into a Golden Ox restaurant.

16       Who informed you of this?

17           A    I don't remember for sure, but I think it

18       might have been me seeing it as I drove by a week or so

19       later.  I am a little fuzzy on that, but I did see it

20       in person at some point in time.

21           Q    So you've actually personally observed the

22       location is a Golden Ox?

23           A    Yes, and I ate there twice after it became

24       Golden Ox.

25           Q    You say that between January and the end of
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1       this -- we're on paragraph -- on page 7.  Between

2       January 2010 and May 2010 you and Mr. Hallstrom "also

3       had many more discussions about potential locations for

4       my Naugles restaurants, and we looked at a few

5       properties."  Did you take any notes of these

6       locations?

7           A    I took notes of one of them.

8           Q    Do you still have these notes today?

9           A    Yes.

10           Q    And the other properties -- you have no

11       written record regarding which locations were scouted?

12           A    I don't believe I do.

13           Q    You said you also did a little research into

14       old Naugles locations.  What do you mean by that?

15           A    I believe I meant that I -- just in driving

16       around, if I noticed a location that had been a Naugles

17       spot, I tried to see if it might be for lease or sale

18       or whatever.

19           Q    And is your only locations located in the

20       general vicinity of Orange, California?  Would that be

21       accurate?

22           A    Basically, in Orange County, California, yes.

23           Q    So you have not researched every single

24       previous Naugles location; is that correct?

25           A    That's correct.
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1           Q    Do you have any notes from this research

2       written down?

3                MS. PFEIFFER:  Objection, irrelevant.

4                Go ahead, Christian.

5                THE WITNESS:  Just the one other location that

6       me and Rob Hallstrom discussed.

7       BY MS. BESL:

8           Q    And is this one location one you are still

9       considering?

10           A    Possibly.

11           Q    Now, turning back to your e-mails with

12       Mr. Hallstrom on Exhibit H -- could you, please, turn

13       to page 9.  I believe it's been marked in black at the

14       bottom.

15           A    Oh.  Page 9.  I'm almost there.  Okay.

16           Q    And on March 8th, 2010, in the middle of the

17       page, you write, "Finally heard back from Jeff.  He

18       didn't have much new to say.  He just still seems

19       interested in the project while also being interested

20       in having other people do the majority of the work,

21       which is fine by me and understandable that he would

22       feel that way at his age"; is that correct?

23           A    Yes.

24           Q    And on Tuesday, March 9th, Mr. Hallstrom

25       writes back to you, "So it seems you want to be
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1       associated by name only"; is that correct?

2           A    Yes, that's correct.

3           Q    And he's referring to Jeff Naugle; is that

4       correct?

5           A    That's correct.

6           Q    And is this your understanding, that

7       Mr. Naugle only wants to be affiliated in name only

8       with your Naugles venture?

9           A    Nothing's been set in stone yet.

10           Q    As to the nature of his participation?  Is

11       that what you mean?

12           A    Correct.

13           Q    Mr. Hallstrom next says, "If this is the case,

14       you should be president of the corporation"; is that

15       correct?

16           A    Yes, that's correct.

17           Q    At the time were you considering entering into

18       a corporation for purposes of this venture?

19           A    It was under consideration, yes.

20           Q    But you did not enter into a corporation at

21       the time?

22           A    That's correct.

23           Q    It next says, "Look at it as sort of a

24       licensing of the -- his Naugles name from a credibility

25       standpoint," is that correct, the next line?
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1           A    That's correct.

2           Q    And he's referring again to Jeff Naugles --

3           A    That's correct.

4           Q    -- and him licensing you the rights to the

5       Naugle name; would that be accurate?

6                MS. PFEIFFER:  Objection to the extent you're

7       asking him to give you Rob's state of mind.  It lacks

8       personal knowledge.

9                You can answer your understanding of what you

10       thought he was thinking when he wrote that, but go

11       ahead.

12                THE WITNESS:  I believe that's correct.

13       BY MS. BESL:

14           Q    And to date has Mr. Naugle granted you a

15       license to his name?

16           A    That's correct -- no, he has not.

17           Q    He has not?

18           A    That's correct.

19           Q    Either verbally or in writing?

20           A    That's correct.

21           Q    Turn now to page 11 of this same document, in

22       the black numbering at the bottom.

23           A    Uh-huh.

24           Q    On March 4th, 2010, you write to

25       Mr. Hallstrom, "Now I have to see if Jeff could front
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1       the $10,000 attorney fee"; is that correct?

2           A    That's correct.

3           Q    And you were referring to Jeff Naugle here?

4           A    That's correct.

5           Q    And the $10,000 attorney fee is, I assume, a

6       retainer?

7           A    I believe that's correct.

8           Q    And was this for filing of the Naugle

9       application?

10                MS. NOWELS:  Objection, attorney-client

11       privilege.

12                To the extent that it doesn't get into your

13       agreement with your attorney and violate your

14       privilege, you can answer.

15                MS. BESL:  Yeah.  I don't want any details in

16       that realm.

17                THE WITNESS:  I believe it may have been in

18       part.  I'd have to -- that's the best I know right now.

19       BY MS. BESL:

20           Q    And did Mr. Naugle give you $10,000 for the

21       attorney fee?

22           A    No.

23           Q    Did anyone else give you the $10,000 for the

24       attorney fee?

25           A    No.
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1           Q    Did you end up paying the $10,000 attorney

2       fee?

3           A    Yes.

4           Q    And was this from you personally?

5           A    Yes.

6                MS. PFEIFFER:  Objection, irrelevant.

7                MS. NOWELS:  Can we take a short break -- I'm

8       sorry -- for water?

9                MS. BESL:  Do you want about ten or 15

10       minutes?

11                THE WITNESS:  That's great.  My mouth is

12       getting dry.

13                (A short break in the proceedings was

14                taken.)

15                MS. BESL:  Back on the record.

16       BY MS. BESL:

17           Q    If I could turn you now to page 8 of your

18       affidavit -- I think we're about done with Exhibit H,

19       if you want to set that aside for now.  Turning to page

20       8 of your affidavit, you refer to a gentleman by the

21       name of John Joseph, quote, "JJ," end quote, Naugle; is

22       that correct?

23           A    That's correct.

24           Q    And you exchanged e-mails with this JJ Naugle;

25       is that correct?
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1           A    Correct.

2           Q    Including recipes of the original Naugles

3       recipes; is that correct?

4           A    Yes.

5           Q    And was this an exchange of the recipes

6       themselves or something else?

7           A    It was not an exchange.

8           Q    So what was the general discussion?

9           A    He had the same thought of running a Naugles,

10       and we discussed it in general.  We didn't get into

11       much detail.

12           Q    Was this Mr. JJ Naugle associated with the

13       original Naugles restaurant chain before being

14       purchased by Del Taco -- or split into Del Taco?

15                MS. PFEIFFER:  Objection, lacks personal

16       knowledge.

17       BY MS. BESL:

18           Q    To your knowledge.

19                MS. PFEIFFER:  To your knowledge, if you know.

20                THE WITNESS:  To my knowledge, he was never an

21       employee.

22                MS. BESL:  If the court reporter could,

23       please, hand you what's previously been marked as

24       Exhibit I to your affidavit.

25                MS. PFEIFFER:  You said Christian was done
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1       with H; is that right?

2                MS. BESL:  Yeah.  I think I'm about done with

3       that.  I might have one more question, if you want to

4       keep it nearby.

5                (Whereupon, Respondent's Exhibit I was

6                marked for identification.)

7       BY MS. BESL:

8           Q    Do you have Exhibit I in front of you?

9           A    I have it now.

10           Q    And have you seen this document before?

11           A    Yes.

12           Q    And these are a series of e-mails, would it be

13       correct, between you and this Mr. JJ Naugle?

14           A    Yes.

15           Q    And do these represent the whole of all

16       e-mails between you and Mr. JJ Naugle?

17           A    I believe so.

18           Q    And were these e-mails also placed, would it

19       be accurate to state, in October of 2010?

20           A    I believe so.

21           Q    And you had no contact with Mr. JJ Naugle

22       prior to October of 2010; is that right?

23           A    I believe it was just those two to three days

24       of e-mailing.

25           Q    And you say in your affidavit, "The content of
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1       these e-mails discuss how I want to open Naugles

2       restaurants, but I am in the process of trying to get

3       Del Taco's registration for the trademark canceled, and

4       I have been in contact with other members of the Naugle

5       family about doing this"; is that correct?

6           A    Yes.

7           Q    And Mr. JJ Naugles did not submit an affidavit

8       in support of your position; is that correct?

9           A    Yes.

10           Q    And he is not a -- he has not signed any type

11       of agreement with you; is that correct?

12           A    Yes.

13           Q    And he has not written any capital

14       contributions or checks for you; is that correct?

15           A    Yes.

16           Q    And you have not entered into any kind of oral

17       partnership with him; is that correct?

18           A    Yes.

19           Q    And he has not provided you with any recipes

20       or other support for a Naugles venture; is that

21       correct?

22           A    Yes.

23           Q    All right.  You can put -- I'm done with

24       Exhibit I, if you want to put that one aside.  Turning

25       now to paragraph 16, page 8, of your affidavit, you
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1       mentioned an individual named Bill Naugle; is that

2       correct?

3           A    Yes.

4           Q    And you state that he is -- you are informed

5       and believe that he is JJ Naugle's father and another

6       relative of Dick Naugle; correct?

7           A    Yes.

8           Q    And who informed you of this?

9           A    I believe Bill did himself.

10           Q    Mr. Bill Naugle informed you of this?

11           A    I believe that's the case.

12           Q    And to your knowledge, was Mr. Bill Naugle

13       involved with the original Naugles restaurants prior to

14       their ownership by Del Taco?

15                MS. PFEIFFER:  Objection, irrelevant.

16                THE WITNESS:  To my knowledge, he had some

17       employment with them.

18       BY MS. BESL:

19           Q    To your knowledge, was he an owner of the

20       original Naugles restaurants prior to their ownership

21       by Del Taco?

22                MS. PFEIFFER:  Objection, irrelevant.

23                THE WITNESS:  To my knowledge, no, he was not.

24       BY MS. BESL:

25           Q    You say in your affidavit that you first met
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1       his acquaintance when Mr. Bill Naugle left a comment on

2       one of your blog posts and asked you to contact him; is

3       that correct?

4           A    Yes.

5           Q    And was this -- do you know the blog post

6       specifically he commented on?

7           A    Not offhand.  It's one of six possible ones.

8           Q    And you did not attach a copy of this comment

9       to your affidavit, did you not?

10           A    I don't think it's attached.

11           Q    And is this comment still available today?

12           A    I believe so.

13           Q    You say you and Bill talked by e-mail about

14       this proceeding where you were trying to get Del Taco's

15       registration for the trademark canceled because you

16       want to open Naugles restaurants yourself; is that

17       correct?

18           A    Yes.

19           Q    And I don't know if I already asked you this.

20       I apologize.  Are these e-mails -- do you have

21       Exhibit J in front of you?

22           A    Not yet.

23           Q    Could the court reporter, please, hand you

24       Exhibit J.  I'm getting ahead of myself.

25           A    That's fine.
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1                (Whereupon, Respondent's Exhibit J was

2                marked for identification.)

3                THE WITNESS:  Okay.  I have Exhibit J now.

4       BY MS. BESL:

5           Q    And do you recognize this document?

6           A    Yes.

7           Q    And these are -- can you confirm these are

8       e-mails between you and Mr. Bill Naugle?

9           A    Yes.

10           Q    And are these the whole of all e-mails between

11       you and Mr. Bill Naugle?

12           A    I believe that's it.

13           Q    And if you could, turn to page 1 with the

14       little black number at the bottom of this e-mail chain.

15       In the middle of the page, on December 27, 2011, I

16       believe it is Mr. Bill Naugle who wrote, "You are

17       right.  If you are not a Naugle or family member, it

18       would be a major issue."  Is that the writing by

19       Mr. Naugle or you?

20                MS. PFEIFFER:  What are you asking him?  If he

21       wrote that or if Mr. Naugle wrote that?

22                MS. BESL:  Yeah.  It's been redacted, so I'm

23       trying to look at and confirm that that's Mr. Bill

24       Naugle saying it's not him.

25                THE WITNESS:  From what I can tell and from
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1       what I remember, it looks like that was Bill Naugle

2       saying that.

3       BY MS. BESL:

4           Q    And in response, you write to his comment,

5       "Yes, that could be.  I have considered that it would

6       actually help, but it is still a gamble, especially

7       when starting up."  Are you referring to not being a

8       member of the Naugle family?

9           A    I'd have to look over the conversation again.

10           Q    All right.  Take your time.  Go ahead.

11           A    I don't think that was the issue.  I don't

12       think it had to do with the surname there.

13           Q    Was that involving the trademark, then?

14           A    Yes, I believe so.

15           Q    Okay.  Thank you.  If you go on to page 2, on

16       December 27th, 2011 -- can you confirm that Mr. Bill

17       Naugle wrote that e-mail at 12:24 and not you?

18           A    I believe that was Bill.

19           Q    And he says to you, "You do not need the

20       trademark to open a restaurant"; is that correct?

21           A    Correct, that's what he said.

22           Q    And if you look at the bottom of that page, on

23       December 27, 2011, Mr. Bill Naugle says, "Yes, I have

24       everything: recipes, manuals, restaurant plans, and

25       over 20 years of restaurant experience running his
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1       concept"; is that correct?

2           A    Yes.

3           Q    And when he says "his," was he referring to

4       Mr. Dick Naugle?

5                MS. PFEIFFER:  To your knowledge.

6                THE WITNESS:  I believe so.

7       BY MS. BESL:

8           Q    And to date, Mr. Bill Naugle has not provided

9       you with any recipes; is that correct?

10           A    That's correct.

11           Q    And he's not provided you with any manuals?

12           A    That's correct.

13           Q    And he's not provided you with any restaurant

14       plans?

15           A    That's correct.

16           Q    And he is not in partnership to your Naugles

17       venture; is that correct?

18           A    That's correct.

19           Q    And he has not signed any agreement with you?

20           A    Also correct.

21           Q    And he has not provided any capital

22       contributions; is that correct?

23                MS. PFEIFFER:  Objection, irrelevant.

24                Go ahead, Christian.

25                THE WITNESS:  That's correct.
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1       BY MS. BESL:

2           Q    All right.  Oh.  And one last question on

3       this.  These all took place in 2011; is that not

4       correct?

5           A    That appears to be correct.

6           Q    And this was all after the filing of your

7       Intent to Use application; correct?

8           A    That's correct.

9           Q    I want to jump back a couple pages in your

10       affidavit, if you don't mind.  Page 3 of your

11       affidavit, at paragraph 6, you mention a woman named

12       Barbara Caruso; is that correct?

13           A    That's correct.

14           Q    And you say you are informed and believe that

15       Ms. Barbara Caruso is or was a long-time public

16       relations representative for Del Taco; is that correct?

17           A    Yes.

18           Q    And who provided you with that information?

19           A    To the best of my memory, she contacted me.

20           Q    And she told you she is the long-time public

21       relations representative for Del Taco?

22           A    I believe so.

23           Q    Was this in writing, or was this orally?

24           A    I believe it was e-mail communication.

25           Q    You say that you first met her acquaintance
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1       when she began sending you information to post on your

2       blog about new Del Taco items; is that correct?

3           A    Yes.

4           Q    And this is your Mexican food blog, I assume?

5           A    Yes.

6           Q    And these were promotions for Del Taco items

7       you were featuring; would that be right?

8           A    Yes.

9           Q    And do you remember when this was, when --

10       approximately the year when she started sending you

11       these?

12           A    Probably 2008.  It could have been 2006 or '7.

13           Q    You say that on July 31st, 2008, you and

14       Ms. Caruso had a lunch meeting; is that correct?

15           A    Yes.

16           Q    And you say that at this meeting you told her

17       that you thought Del Taco should bring back the food

18       items that used to be served at the old Naugles food

19       chains; is that correct?

20           A    Yes.

21           Q    And this was not a meeting where you said you

22       wanted to -- can you confirm that this was not a

23       meeting where you were discussing your intentions with

24       the Naugles venture; correct?

25                MS. PFEIFFER:  The July 31st, 2008, meeting
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1       only?

2                MS. BESL:  Correct.

3                THE WITNESS:  That's correct.

4       BY MS. BESL:

5           Q    You said it was your understanding that

6       Ms. Caruso thought it was a good idea and was going to

7       bring it back to Del Taco's marketing people; is that

8       correct?

9           A    Yes.

10           Q    And how did you come to that understanding?

11           A    Because she said, "That's a good idea.  I'm

12       going to take it back to the marketing people."

13           Q    Fair enough.  You said, Ms. Caruso contacted

14       me shortly after that meeting indicating that Del

15       Taco's marketing people wanted to meet with you; is

16       that correct?

17           A    Yes.

18           Q    And was this over phone or e-mail?

19           A    E-mail.

20           Q    And you say that you and she communicated back

21       and forth for several months, "and it seemed to me like

22       she was trying to get a meeting set up, but it never

23       happened"; correct?

24           A    Yes.

25                MS. BESL:  Could the court reporter, please,
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1       hand the witness Exhibit D, previously marked to

2       petitioner's affidavit.

3                (Whereupon, Respondent's Exhibit D was

4                marked for identification.)

5                THE WITNESS:  Okay.  I have Exhibit D.

6       BY MS. BESL:

7           Q    Have you ever seen these documents before?

8           A    Yes.

9           Q    And do these represent the whole -- can you

10       confirm that these are e-mails between you and

11       Ms. Caruso?

12           A    Yes, I can confirm that.

13           Q    There are no other e-mails between you and

14       Ms. Caruso?

15           A    There are, I believe.

16           Q    And are these involving the ideas you had for

17       Del Taco with its Naugles mark, these e-mails that also

18       exist?

19           A    Yes, basically.  I think it was mainly saying

20       that I was still interested in that meeting going

21       through.

22           Q    And these e-mails that are attached to your

23       affidavit as Exhibit D -- these are from only 2009 and

24       then 2011; is that correct?

25           A    Let me verify.
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1           Q    Take your time.

2           A    That appears to be the case, yes.

3           Q    Now, you said in your affidavit that she

4       contacted you shortly after your July 31st, 2008,

5       meeting.  Is that e-mail in this exhibit, or is it

6       somewhere else?

7                MS. PFEIFFER:  Objection, misstating the

8       evidence.  He never said it was an e-mail.  He just

9       said she contacted him.

10       BY MS. BESL:

11           Q    When she contacted you after the meeting, was

12       that an oral, or was it in writing?

13           A    I believe that was e-mail.

14           Q    And that was from 2008 --

15           A    Yes.

16           Q    -- when she sent that e-mail?  Yes?

17           A    I'm pretty sure that's the case, yes.

18           Q    And this e-mail is not in this exhibit; is

19       that correct?

20           A    I think a further part of that conversation is

21       in this exhibit.

22           Q    Can you take a look and show me where that

23       conversation is in this exhibit?

24           A    On Saturday, May 2nd, 2009, 12:04 p.m. -- or

25       her communication from May 1st, 2009, 10:36 a.m. she
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1       said, "I'm trying for next Wednesday or Thursday," so

2       that was following up from our prior conversation to

3       have such a meeting.

4           Q    This was about a year later, after your

5       July 31st, 2008, meeting?

6           A    Yes, a little short of a year.  Yes.

7           Q    So you had no other communication with

8       Ms. Caruso between July 31st, 2008, and May 1st, 2009?

9           A    I believe there might have been some.

10           Q    Your affidavit says that Ms. Caruso contacted

11       you shortly after that meeting, in July 31st, 2008; and

12       you said there was an e-mail.  Is that e-mail not in

13       this exhibit?

14           A    I don't think it's in this exhibit.

15           Q    Okay.  Is that e-mail still in existence, or

16       has it been deleted or lost?

17           A    It might have been deleted.  That's my best

18       guess.  I'm not positive.

19           Q    If you could, turn to page 2 of that exhibit,

20       based on the markings at the bottom in black.  There's

21       an e-mail dated September 28, 2009, from you to

22       Ms. Caruso at the top; is that correct?

23           A    September 28th, 2009?  Yes.

24           Q    And in the middle of the first paragraph you

25       say, "With the nostalgia factor that is driving
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1       business so heavily at places like Bob's Big Boy and

2       Farrell's, this could be a huge selling point for Del

3       Taco and would require little in the way of new

4       ingredients needing to be stocked or whatever"; is that

5       correct?

6           A    That's correct.

7           Q    And this is referring, of course, to your idea

8       to have a Naugles submenu at Del Taco; correct?

9           A    That's correct.

10           Q    And you made the note that it "would require

11       little in the way of new ingredients needing to be

12       stocked or whatever"; is that correct?

13           A    That's correct.

14           Q    And how did you come to that understanding?

15           A    It was my best evaluation of the situation at

16       that time.

17           Q    And how did you come to that evaluation?

18           A    It was merely a guess.

19           Q    And is this based on discussions you had with

20       Del Taco representatives?

21           A    No.

22           Q    Is this based on a review of recipes between

23       Del Taco and Naugles items?

24           A    No.

25           Q    Was it based on your understanding of Del
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1       Taco's general food products?

2           A    Somewhat, possibly.

3           Q    Just a second.

4                MS. BESL:  If the court reporter could,

5       please, take out Folder 6 and mark this -- I think

6       we're on, actually, Exhibit 4.  If you want to go ahead

7       and mark that 4, that works for me.

8                MS. PFEIFFER:  Wait.  You want to mark --

9                MS. NOWELS:  -- Exhibit 6 as 4.

10                MS. PFEIFFER:  So Folder 6?

11                MS. BESL:  Yes, please.  I know we're going

12       out of order, but it was the best way I could try and

13       guess.

14                MS. PFEIFFER:  That's fine.

15                (Whereupon, Respondent's Exhibit 4 was

16                marked for identification.)

17       BY MS. BESL:

18           Q    Is Exhibit 4 in front of you?

19           A    Yeah.

20           Q    And can you identify this for the record, the

21       subject of the e-mail?

22                MS. PFEIFFER:  Which e-mail?

23                MS. BESL:  The one at the top.

24                MS. PFEIFFER:  The one that he didn't write?

25
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1       BY MS. BESL:

2           Q    Would you identify the subject of your e-mail

3       at the bottom, please.

4           A    "Naugles Affidavit."

5           Q    Okay.  And Ms. Caruso did not submit an

6       affidavit in support of your petition; is that correct?

7           A    That's correct.

8           Q    And here on Exhibit 4, dated October 8th,

9       2013, you sent an e-mail to Ms. Caruso requesting her

10       to submit an affidavit; is that correct?

11           A    I asked if she could, yes.

12           Q    Now, in your e-mail, second paragraph, you

13       tell her, "The affidavit would merely be a written

14       submission, not an in-person encounter"; is that

15       correct?

16           A    Yes.

17           Q    But you are aware, from the stipulation, that

18       in-person trial testimony could be called by the other

19       side; is that correct?

20           A    I was aware that was a possibility.

21           Q    Now, at the end of your e-mail before your

22       closing, you say, "If we win the case, we would

23       definitely want to talk to you about PR work as we move

24       forward in bringing back the Naugles brand"; is that

25       correct?
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1           A    That's correct.

2           Q    And have you discussed further with Ms. Caruso

3       working with her on potential PR work for your Naugles

4       venture?

5           A    No.  No.

6           Q    Had you discussed it with her prior to asking

7       her to submit an affidavit?

8           A    I had the thought in my mind of bringing it up

9       at some point in time, but I hadn't brought it up to

10       her.

11           Q    Did you make a similar affidavit request to

12       Mr. JJ Naugle?

13           A    No.

14           Q    Did you make a similar affidavit request to

15       Mr. Bill Naugle?

16           A    No.

17           Q    Did you make a similar affidavit request to

18       Mr. Josh Maxwell?

19           A    No.

20           Q    Did you make a similar affidavit request to

21       Mr. Jeff Naugle?

22           A    Yes.

23           Q    And Mr. Jeff Naugle declined to submit an

24       affidavit?

25           A    Yes.
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1           Q    Now, at the top -- in your affidavit regarding

2       Ms. Caruso, you state in paragraph 6 that it is your

3       understanding "that Ms. Caruso thought it was a good

4       idea and was going to bring it back to Del Taco's

5       marketing people"; is that correct?

6           A    That's correct.

7           Q    Now, if you would, take a look at Exhibit 4.

8       The top e-mail is -- can you confirm that the top

9       e-mail is from Ms. Barbara Caruso to a Jack Tang; is

10       that correct?

11           A    That appears to be the case, yes.

12           Q    And you recognize the e-mail address next to

13       Ms. Caruso's name as being the e-mail address that you

14       used previously with her; is that correct?

15           A    Yes.

16           Q    And she states in her second paragraph, "Not

17       sure where he got the idea that I endorsed his idea of

18       reviving the chain.  I'm going to decline his request,

19       and I certainly would not want to help them launch!";

20       is that correct?

21                MS. PFEIFFER:  Are you just asking him to

22       confirm what he's reading?

23                MS. BESL:  Yes.

24                MS. PFEIFFER:  Is that what you're reading

25       from the paper in front of you, Christian?
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1                THE WITNESS:  That's what I'm reading.

2       BY MS. BESL:

3           Q    Thank you.

4           A    So this would appear to be contradictory to

5       your understanding of Ms. Caruso's idea, Ms. Caruso's

6       appreciation for your idea; correct?

7                MS. PFEIFFER:  Objection, conclusory.  You're

8       summarizing the evidence.  I think the evidence speaks

9       for itself.

10                To your best knowledge, Christian, you can go

11       ahead and answer.

12                THE WITNESS:  I'm still going off of the

13       conversation I remember having with her, so --

14       BY MS. BESL:

15           Q    All right.  Going now to paragraph 7 of your

16       affidavit --

17                MS. PFEIFFER:  Are you done with what is now

18       Exhibit 4?

19                MS. BESL:  Yes, I am.

20       BY MS. BESL:

21           Q    Turning now to paragraph 7 of page 3 of your

22       affidavit, you reference a man named Noah, and you say

23       that his last name is Chillingworth; is that correct?

24           A    Yes.

25           Q    And you believe this is Del Taco's marketing
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1       vice president; is that correct?

2           A    I believe it is or was.

3           Q    And how did you come to that belief?

4           A    I believe it was stated or implied in an

5       e-mail conversation I had with Ms. Caruso.

6           Q    And is that an e-mail that's contained in

7       Exhibit D, your e-mail chain with Ms. Caruso?  Feel

8       free to take a look.

9                MS. PFEIFFER:  He doesn't have it anymore.

10                THE WITNESS:  I have to get that exhibit

11       again.

12       BY MS. BESL:

13           Q    Sure.  That's not a problem.

14           A    I believe it might have been stated elsewhere,

15       but she does mention a "Noah."

16           Q    And so that's an e-mail that still exists

17       today, or has it been since deleted?

18                MS. PFEIFFER:  Was it an e-mail?

19                THE WITNESS:  I believe it was an e-mail.

20                MS. PFEIFFER:  If you don't know --

21       BY MS. BESL:

22           Q    Okay.  You say in your affidavit that you made

23       one attempt yourself to reach out to Mr. Chillingworth

24       to set up a meeting.  You sent him a LinkedIn request,

25       which he accepted, and then you sent him a private
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1       message; is that correct?

2           A    Yes.

3           Q    And if the court reporter could hand you

4       what's previously been marked as Exhibit E to your

5       petition, I would appreciate it.

6                (Whereupon, Respondent's Exhibit E was

7                marked for identification.)

8                MS. PFEIFFER:  Are you done with D again?

9                MS. BESL:  I think so.

10                THE WITNESS:  Okay.  We're putting D back.

11                MS. PFEIFFER:  Tell me which one you want

12       again.

13                MS. NOWELS:  E.

14                MS. BESL:  Exhibit E, as in Edward.

15                MS. PFEIFFER:  We are juggling folders.

16       BY MS. BESL:

17           Q    Have you seen this document before?

18           A    Yes.

19           Q    And could you identify this document for the

20       record?

21           A    It's just a one-time communication through the

22       LinkedIn Web site to Noah Chillingworth.

23           Q    And this was dated December 22nd, 2009?

24           A    Correct.

25           Q    And in this e-mail you state that you have
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1       some ideas that you think would be great for Del Taco's

2       marketing; is that correct?

3           A    Yes.

4           Q    And this was referring only to your proposed

5       Naugles campaign; is that correct?

6                MS. PFEIFFER:  Objection, misstates the

7       testimony and the evidence.  I don't think Christian

8       ever testified about a Naugles campaign.

9                What are you referring to here, Christian?

10                THE WITNESS:  My -- it was the same idea that

11       I brought up to Barbara Caruso.

12       BY MS. BESL:

13           Q    So that was to having Naugles revival at

14       Del Taco; is that correct?

15           A    Yes.

16           Q    So in December 2009 you were still reaching

17       out to Del Taco; is that correct?

18           A    Yes.

19           Q    And you said at the time -- in your affidavit,

20       paragraph 7, page 3, you said, "At the time, I thought

21       Del Taco was passing up a great opportunity by not

22       capitalizing on the public's interest in Naugles food

23       items which I was witnessing firsthand in response to

24       my blogs"; is that correct?

25           A    I'm trying to find the spot.
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1           Q    Bottom of the paragraph, page 3, paragraph 7.

2           A    Okay.  Yes.

3           Q    Now, this public interest you say you were

4       witnessing -- is this, once again, the blog response

5       you saw at your blog where you discussed in

6       paragraph 2, I believe, of your affidavit?

7           A    In part, yes.

8           Q    Were there other blog posts that you made

9       where you saw such a response?

10           A    I had a few.

11           Q    You say that Mr. Chillingworth never responded

12       to you; is that correct?

13           A    That's correct.  I had never got a response.

14           Q    Did you make any other efforts to reach out to

15       him?

16           A    That, I believe, was the only one.

17           Q    All right.  I'm done with Exhibit E, if you

18       want to put that one aside.

19                I want to go back to some of the research that

20       you did on abandonment in preparation for your Naugles

21       venture.  When you researched abandonment, did you

22       research also the concept of intent to resume use?

23           A    I believe I saw some material to that effect.

24           Q    And did you also research the concept of

25       goodwill?
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1           A    I don't believe that was a prominent aspect of

2       the research.

3           Q    And what is your understanding of the effect

4       of an abandonment?

5                MS. NOWELS:  Objection, calls for a legal

6       conclusion.

7                To the extent that you understand something,

8       you can answer to your layperson knowledge.

9                MS. PFEIFFER:  I also want to interject a

10       belated objection that other than abandonment, to which

11       he testified to in his affidavit, everything else is

12       outside the scope of direct.

13                Go ahead, Christian.

14       BY MS. BESL:

15           Q    What do you understand to be abandonment?

16           A    What do I understand to be abandonment?

17           Q    Yes.

18           A    Disuse of a trademark for at least three

19       consecutive years in the category it's in.

20           Q    Now, you say -- in your research regarding

21       abandonment, did you research any case law?

22                MS. PFEIFFER:  Objection, outside the scope of

23       direct.

24                THE WITNESS:  I believe that came up somewhat

25       in my research.
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1       BY MS. BESL:

2           Q    And you reviewed cases on abandonment as part

3       of your research?

4           A    I think I did.

5           Q    Now, if you'll turn to page 6 of your

6       affidavit.  Going back to your research, you say in

7       paragraph 12 that you did your own research and you

8       learned that because Del Taco had not used the Naugles

9       mark in connection with restaurant services since about

10       1994, and, clearly, as you experienced yourself, from

11       the lack of response from Ms. Caruso and

12       Mr. Chillingworth, Del Taco had no interest in using

13       the mark again for restaurant services; is that

14       correct?

15           A    Yes, I said that.

16           Q    But you based your determination as to a lack

17       of interest in restaurant services based on your two

18       experiences with Ms. Caruso and Mr. Chillingworth?

19                MS. PFEIFFER:  I'm sorry.  Did you say his

20       "two experiences," the number "two"?

21                MS. BESL:  Yes, "two."

22                MS. PFEIFFER:  I don't remember him testifying

23       to only two.

24                THE WITNESS:  At least those two facts.

25                MS. PFEIFFER:  She said "experiences," not
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1       "facts."

2                THE WITNESS:  Yeah.  At least those two

3       experiences.

4                MS. PFEIFFER:  What -- do you know what she

5       means by "experience"?

6                THE WITNESS:  I think.

7                MS. PFEIFFER:  Well, don't think.  Tell her

8       what you think she means.

9                THE WITNESS:  Do you -- do we want a

10       clarification?

11                MS. PFEIFFER:  Yeah.

12                THE WITNESS:  Can you clarify the question?

13       BY MS. BESL:

14           Q    Okay.  So I can't hear sometimes what they're

15       saying in the background.

16           A    No problem.

17           Q    Essentially, what I'm asking is:  You based

18       your determination as to Del Taco's lack of interest in

19       using the mark based on your experiences with

20       Ms. Caruso and your one e-mail to Mr. Chillingworth; is

21       that correct?

22           A    At least on those two things.

23           Q    But those are the only two things you

24       reference in your affidavit; correct?

25           A    Yes, I believe.  Maybe.
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1                MS. PFEIFFER:  April, you're talking over him.

2       He's still testifying.  Can you slow down, please?

3                MS. BESL:  I'm sorry.  I didn't know he was --

4       BY MS. BESL:

5           Q    I'm sorry.  Do you want to finish your

6       response?

7                MS. PFEIFFER:  Well, what question were you

8       answering?

9                THE WITNESS:  Well, I'm wondering -- well, I'm

10       trying to remember everything that's in the affidavit

11       when answering this one question.

12                MS. PFEIFFER:  You can read it.  Go ahead.

13       BY MS. BESL:

14           Q    To review paragraph 12?  I'm happy to let you

15       take a quick look.

16           A    Okay based on paragraph 12, it's correct that

17       it only mentions those two experiences.

18           Q    And your experience with Mr. Chillingworth

19       was, essentially, an unsolicited communication through

20       LinkedIn; is that correct?

21                MS. PFEIFFER:  Objection, conclusory.  It

22       speaks for itself.

23                If you want to give your opinion, Christian.

24       Is that what you think it means?

25                THE WITNESS:  Yes, I think that means that.
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1       BY MS. BESL:

2           Q    And you are -- to your knowledge, Ms. Caruso

3       is not an employee of Del Taco; correct?

4           A    I have been told that.

5           Q    By who?

6           A    I think I'm basing that partly on the fact

7       that her e-mails to me were not coming from a

8       DelTaco.com e-mail address.

9           Q    So it was your understanding that Ms. Caruso

10       is an outside vendor of Del Taco; is that correct?

11           A    Yes, but with some connection.

12           Q    Did Ms. Caruso ever tell you, verbally or in

13       writing, that Del Taco had no interest in using Naugles

14       restaurant services?

15           A    No.  It was implied by lack of response.

16           Q    So she never said they had no interest?

17           A    That's correct.

18           Q    And you had never talked to a Del Taco

19       employee regarding their interest in using the mark for

20       restaurant services, is that correct, the mark of

21       Naugles?

22                MS. PFEIFFER:  Objection, outside the scope of

23       direct, irrelevant.

24                THE WITNESS:  I -- apart from my attempt to

25       contact Noah Chillingworth, no, I haven't.
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1       BY MS. BESL:

2           Q    And Mr. Chillingworth, because he did not

3       respond, never told you Del Taco had no interest in

4       using Naugles for restaurant services; is that correct?

5           A    That appears to be correct.

6           Q    And Ms. Caruso had never told you that Naugles

7       has ceased all -- or, excuse me, Del Taco has ceased

8       all usage of Naugles for restaurant services; is that

9       correct?

10           A    Ms. Caruso didn't, but she might not be

11       authorized to say that.

12           Q    I'm sorry.  Can you repeat the answer?

13           A    Ms. Caruso never told me that, but what I

14       learned in the e-mail today makes it sound like that.

15           Q    What do you mean by that?

16           A    Where she said she doesn't know where I got

17       the idea that she was for such a thing.

18           Q    No.  I'm sorry.  Maybe I'm not clear.  I'm

19       asking:  Did Ms. Caruso ever tell you that Del Taco had

20       ceased all usage of the Naugles mark for restaurant

21       services?

22                MS. PFEIFFER:  Objection, irrelevant.

23                THE WITNESS:  I never received any

24       communication from her to that effect.

25
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1       BY MS. BESL:

2           Q    Either orally or in writing?

3           A    Correct.

4           Q    And, obviously, since Mr. Chillingworth did

5       not respond, he never told you that Del Taco had ceased

6       all usage of the Naugles mark for restaurant services;

7       is that correct?

8           A    That's correct.

9           Q    Have you ever had an employee of Del Taco tell

10       you that Del Taco had ceased all usage of the Naugles

11       mark for restaurant services?

12                MS. PFEIFFER:  Objection, irrelevant.

13                THE WITNESS:  I've never had a Del Taco

14       employee tell me that.

15       BY MS. BESL:

16           Q    I'm going to go forward to page 8 of your

17       affidavit, paragraph 17.  You state that you have taken

18       other concrete steps to further your intentions to use

19       the trademark "Naugles" in connection with cafeteria

20       and restaurant services; correct?

21           A    Correct.

22           Q    And your application was filed in connection

23       with just cafeteria and restaurant services; is that

24       correct?

25           A    Correct.
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1           Q    You state that on January 15th, 2010, you

2       registered the domain name www.nauglestacos.com;

3       correct?

4           A    Correct.

5           Q    And when you registered the domain name, were

6       you advertising cafeteria and restaurant services at

7       the domain name?

8                MS. PFEIFFER:  At what point?

9                MS. BESL:  When he registered it.

10                MS. PFEIFFER:  So on January 13th, 2010?

11                MS. BESL:  Correct.

12                THE WITNESS:  It might not have been that very

13       day.  It might have been shortly thereafter.

14       BY MS. BESL:

15           Q    And would that -- by the time of your filing

16       of your application on May 17th, 2010, were you

17       advertising restaurant services at

18       www.nauglestacos.com?

19           A    Can you repeat or rephrase that?

20           Q    Sure.  As of the filing date of your

21       application, May 17th, 2010, for the Naugles trademark,

22       were you advertising services at www.nauglestacos.com?

23           A    Oh, okay.  I believe I probably was.

24           Q    And how were you doing that?

25           A    Announcing the intent to use on that Web site.
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1           Q    If the court reporter could hand you

2       Exhibit L, as in Lynn, to your affidavit.

3                (Whereupon, Respondent's Exhibit L was

4                marked for identification.)

5       BY MS. BESL:

6           Q    Do you recognize this document in front of

7       you?

8           A    Yes.

9           Q    And this is a screen shot of your

10       nauglestacos.com domain; is that correct?

11           A    Yes.

12           Q    And is this how your Web site appeared as of

13       the filing date of your trademark application on

14       May 17th, 2010?

15           A    Similar, but not exact.

16           Q    And how is it different?

17           A    I can't remember back to then.  I think it may

18       have had only the introductory paragraph and a little

19       information below that, and maybe some of those YouTube

20       videos.

21           Q    So by "the introductory paragraph," are you

22       referring to the paragraph that states, "The Naugles

23       fast food restaurant chain was founded by Dick Naugle

24       in 1970... Plans are being made to bring the chain

25       back"?
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1           A    I believe that paragraph was the same on the

2       filing date as it is in the screen shot.

3           Q    And this was the sole amount of your

4       advertising on this Web site for your restaurant

5       services?

6                MS. PFEIFFER:  You're misstating his testimony

7       and his evidence.

8       BY MS. BESL:

9           Q    Okay.  As of the filing date of your

10       application, that paragraph and some YouTube videos was

11       all that was at your domain name; is that correct?

12           A    And I believe the motto from Dick Naugles was

13       there and a link from some Facebook and Twitter pages

14       and a Wikipedia page were there as well.

15           Q    As of the filing date of your application, you

16       were not offering restaurant services to the public;

17       correct?

18           A    Correct.

19           Q    You did not have a restaurant open?

20           A    Correct.

21           Q    You still do not have a restaurant open to

22       date?

23           A    Correct.

24           Q    You do not have any taco trucks you are

25       operating or food trucks you are operating?
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1           A    No food trucks.

2           Q    As of the filing date of your application, no

3       food trucks?

4           A    Correct.

5           Q    Aside from this Web site, was there any other

6       advertising being made to promote a Naugles restaurant?

7                MS. PFEIFFER:  When?

8                MS. BESL:  As of the filing date of the

9       application.

10                THE WITNESS:  I also have the Twitter account.

11       BY MS. BESL:

12           Q    All right.  Going now to your Twitter account

13       on paragraph 18, page 9, you reference your Señor

14       Naugles Twitter account located @Naugles; is that

15       correct?

16           A    Correct.

17           Q    And you say that you've been offering

18       advertising through this Twitter account; is that

19       correct?

20           A    Correct.

21                MS. BESL:  All right.  If the court reporter

22       could go to Folder 7.  I think we're on Exhibit 5,

23       technically.

24                (Whereupon, Respondent's Exhibit 5 was

25                marked for identification.)
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1       BY MS. BESL:

2           Q    Do you have Exhibit 5 in front of you now?

3           A    Is this Exhibit 5?

4                MS. PFEIFFER:  Yes.

5                MS. NOWELS:  Yes.

6                THE WITNESS:  I think that's what I have in

7       front of me.

8       BY MS. BESL:

9           Q    Could you identify this for the record?

10           A    A screen shot from my Twitter account.

11           Q    So this is your Twitter account, @Naugles?

12           A    Correct.

13           Q    If the court reporter could hand you what's in

14       Folder No. 8, I think that will be marked Exhibit 6.

15                (Whereupon, Respondent's Exhibit 6 was

16                marked for identification.)

17                MS. PFEIFFER:  Hang on.  Are you going to

18       question him on 5, or can he give it back to the court

19       reporter?

20                MS. BESL:  Oh.  5 is done.  I was just using

21       that to make sure I had the right account.

22       BY MS. BESL:

23           Q    Do you have Exhibit 6 in front of you now?

24           A    This is Exhibit 6?

25                MS. PFEIFFER:  Yes.
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1                THE WITNESS:  Okay.  Yes, I do.

2       BY MS. BESL:

3           Q    And can you identify this for the record?

4           A    Certain tweets from and to my Naugles Twitter

5       account.

6           Q    And on September 4th you respond to a user

7       named @Seanny, S-e-a-n-n-y, Rotten, and you say,

8       "Thanks for remembering us"; is that correct?

9           A    Yes.

10           Q    When you say, "Thanks for remembering us,"

11       you're referring to yourself as being the old Naugles

12       restaurant; is that correct?

13                MS. PFEIFFER:  Misstates the evidence.  He

14       didn't testify to that either.

15       BY MS. BESL:

16           Q    All right.  What do you refer to when you say,

17       "Thanks for remembering us"?

18           A    It doesn't specify, and it just means whatever

19       this person might have thought of as Naugles.

20           Q    So when you say "us," are you referring to

21       yourself as being Naugles?

22           A    Me and whoever else I might be in this venture

23       with.

24           Q    And when you say, "Thanks for remembering us,"

25       are you intending people to think of you as the prior
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1       Naugles incarnation?

2                MS. PFEIFFER:  Do you understand the question?

3                THE WITNESS:  Maybe.

4                MS. PFEIFFER:  Can you rephrase, please?

5                MS. BESL:  Sure.

6       BY MS. BESL:

7           Q    The prior -- you stated in your affidavit that

8       Naugles closed and is now being used by Del Taco.  Is

9       that an accurate assessment?

10           A    Yes, roughly.

11           Q    So in your opinion, Naugles no longer exists;

12       would that be a fair statement?

13                MS. PFEIFFER:  As a restaurant?

14                THE WITNESS:  That's very broad.

15       BY MS. BESL:

16           Q    Restaurant, yes.

17           A    Correct, there's no Naugles restaurants that

18       exist.

19           Q    So there was a prior entity that existed

20       separate from Del Taco, is that correct, in your mind?

21           A    There was a prior entity that was owned by

22       different entities at different times.

23           Q    And when you say, "Thanks for remembering us,"

24       are you intending for people to think of you as that

25       prior entity?
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1           A    I'm intending people to think of it as

2       whatever they remember Naugles as.

3           Q    And you want them to associate that with you;

4       is that correct?

5           A    I'm trying to not make it about me as a

6       person.

7           Q    But you are the owner of the Naugles trademark

8       application, are you not?

9           A    One more time.

10           Q    You are the owner of the Naugles trademark

11       application filed on May 17, 2010, are you not?

12           A    Yes, I am.

13           Q    So when you say you are not trying to make it

14       known by you personally, who do you want it to be

15       affiliated with?

16           A    I believe it's bigger than a person.

17           Q    The trademark is bigger than a person?

18           A    Just the overall concept of Naugles.

19           Q    So you do not want people to associate Naugles

20       with you?

21           A    Not as a one-to-one thing.

22                MS. PFEIFFER:  He didn't testify to that.

23       That's misstating his testimony, mischaracterizing the

24       evidence.

25                MS. BESL:  All right.  I'm done with



866-228-2685
REGAL COURT REPORTING, INC.

Page 92

1       Exhibit 6.  If the court reporter could hand you what's

2       been marked -- what's in Folder No. 9, which I believe

3       will be now Exhibit 7.

4                (Whereupon, Respondent's Exhibit 7 was

5                marked for identification.)

6                THE WITNESS:  Okay.  I have that.

7       BY MS. BESL:

8           Q    All right.  And can you identify this for the

9       record?

10           A    More tweets from and to and related to my

11       Naugles Twitter account.

12           Q    Okay.  And in the middle of this page a

13       Twitter user -- you write in response to a Twitter user

14       by the name @drewbreese, b-r-e-e-s-e, "We still are";

15       correct?

16           A    Correct.

17           Q    And the Twitter user says, "Egg Burritos, and

18       not even from Del Taco.  Naugles was fantastic though";

19       correct?

20           A    That's what that person said, yes.

21                MS. PFEIFFER:  I'm inserting a -- it looks

22       like you're going to go down a road about Twitter

23       posts.  I'm just going to insert an ongoing objection

24       to this entire line of questioning as completely

25       irrelevant to the issues in this trademark proceeding
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1       concerning abandonment and Christian's intent to use

2       prior to filing his application.  This has no bearing

3       on that, so I have an ongoing objection to this entire

4       line of questioning.

5                MS. BESL:  All right.  Noted.

6       BY MS. BESL:

7           Q    In your post back you say, "We still are"

8       fantastic, essentially.  Is that what you were trying

9       to say?

10           A    Yes, basically.

11           Q    And when you say "we," you were referring to

12       yourself as being Naugles; correct?

13           A    It would be the same type of answer I gave

14       before, where I'm not trying to make a one-to-one

15       correlation between me and Naugles.

16           Q    Let me ask you a question.  Have you licensed

17       use of your Naugles application to any third party?

18           A    No.

19           Q    Have you licensed it to your partners Rob

20       Hallstrom or Dan Dvorak?

21           A    No.

22           Q    So you are the sole owner of your Naugles

23       application; is that correct?

24           A    Yes.

25           Q    Have you transferred that Naugles application
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1       to any -- have you assigned or transferred that

2       application to any corporation or LLC or other entity?

3           A    No.

4           Q    All right.  I'm done with Exhibit 7.

5                If you'll turn now to what's in Folder 10,

6       which I believe is now going to be Exhibit 8.

7                (Whereupon, Respondent's Exhibit 8 was

8                marked for identification.)

9                THE WITNESS:  Okay.

10       BY MS. BESL:

11           Q    All right.  Can you identify this for the

12       record.

13           A    More tweets from and to my Naugles Twitter

14       account.

15                MS. PFEIFFER:  I'm going to -- April, sorry.

16       I'm just trying to insert another objection.  Again,

17       this is completely irrelevant.  This is kind of

18       borderline -- you're just driving up the cost of

19       litigation.  These are all clearly dated after his

20       filing of his Intent to Use application.  They have no

21       bearing on this case whatsoever.

22                MS. BESL:  All right.  I don't think this is

23       driving up any cost of litigation.  The way the Naugles

24       mark is being handled is completely relevant, and I can

25       assure you we're going to move through these quickly,
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1       so we'll be done shortly.

2                MS. PFEIFFER:  I'm sorry.  What did you say?

3       You think the way the mark is being handled is relevant

4       to this case?

5                MS. BESL:  I think the statements that are

6       being made and the allusions to goodwill and the

7       ownership of the mark and the recognition as an owner

8       is all completely relevant.

9                MS. PFEIFFER:  That's relevant -- that's

10       relevant -- you think that's relevant to whether or not

11       Del Taco used the mark and whether or not Christian had

12       intent to use prior to his filing of application.

13                MS. BESL:  Well, I think it's completely

14       relevant to ownership and who the proper owner of the

15       mark is and whether or not it's being -- there is a

16       bona fide intent to use and whether or not he had it

17       upon filing.  So this all goes back to that.

18                MS. PFEIFFER:  This is not going back to that.

19       It's dated over two years later, so my standing

20       objection to this entire line of questioning continues.

21       Can we, please, stay on course?

22                Christian, answer to the best of your ability.

23       BY MS. BESL:

24           Q    Now, in the tweet that's highlighted as

25       July 13th, you state to a user named @powdertraitor,
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1       "In their mind they don't have a secret Naugles menu,

2       although you can get a couple things there close to how

3       we made them."  And when you say "they," are you

4       referring to Del Taco?

5           A    I think that's the case there, yes.

6           Q    And you were saying "they don't have a secret

7       menu"; is that correct?

8           A    That's what I said, correct.

9           Q    And have you ever discussed with any Del Taco

10       representatives whether or not they believe they have a

11       secret Naugles menu?

12                MS. PFEIFFER:  Objection, irrelevant, outside

13       the scope of direct.

14                THE WITNESS:  Should I answer?

15                MS. PFEIFFER:  Yep.

16                THE WITNESS:  From my in-person conversation

17       with Barbara Caruso on July 31st, 2008, it was heavily

18       implied that they did not -- and that she was going to

19       take my idea of doing such back to them, and she

20       actually said that's a good idea.  But if she had known

21       that they had a secret Naugles menu, I'm pretty sure

22       she would have said so at that time.

23       BY MS. BESL:

24           Q    Are there any e-mails regarding this statement

25       by Ms. Caruso?
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1           A    I think we've discussed some of those.

2           Q    In those e-mails she explicitly stated that

3       Del Taco did not have a secret Naugles menu?

4                MS. PFEIFFER:  Objection, misstates his

5       testimony.

6       BY MS. BESL:

7           Q    Is that your testimony?

8           A    She never stated that.

9           Q    And is it your testimony that in those e-mails

10       she stated that Naugles -- that Del Taco had no

11       interest in having any kind of Naugles menu campaign?

12           A    She never stated that in those e-mails, except

13       what I found out today.  It sounds like -- that they

14       have no interest.

15           Q    And where do you base that from?

16           A    Because of the e-mail that I was shown today

17       where she wrote to -- was it Jack Tang?

18                MS. PFEIFFER:  I don't know.  Ask her.

19                THE WITNESS:  Where she said, "I don't know

20       where he got the idea, and I certainly would not want

21       to help them launch."

22       BY MS. BESL:

23           Q    And how did that statement feel like on the

24       part of Del Taco with respect to Naugles?

25                MS. PFEIFFER:  I couldn't hear you.  I'm
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1       sorry.  What?

2       BY MS. BESL:

3           Q    How did that e-mail statement that you just

4       quoted show any intentions on the part of Del Taco?

5                MS. PFEIFFER:  To the best of your knowledge.

6                Christian can't speak to the intentions of Del

7       Taco.

8                MS. BESL:  He's testifying as to her

9       understanding.  I'm just asking how that came to be.

10                THE WITNESS:  Me?

11                MS. PFEIFFER:  Why do you think that Barbara

12       thought that?

13                THE WITNESS:  Why do I think that Barbara

14       thought they didn't have any intention?

15                MS. PFEIFFER:  Correct.

16                THE WITNESS:  She never told me that they did,

17       when she had ample opportunity to.

18       BY MS. BESL:

19           Q    So in the e-mail you're quoting from, she said

20       she does not want to help your Naugles venture launch;

21       is that correct?

22                MS. PFEIFFER:  He doesn't have that exhibit in

23       front of him anymore.  Do you want me to put it back in

24       front of him?

25                MS. BESL:  Yes, please.
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1                MS. PFEIFFER:  What number?

2                MS. BESL:  I believe 4, Exhibit 4.

3                THE WITNESS:  Okay.  She says, "Not sure where

4       he got that idea that I endorsed his idea of reviving

5       the chain."  What I was referring to was when I said,

6       "Barbara, Del Taco should have a Naugles submenu," and

7       she said, "That's a good idea."  If she knew that they

8       had a Naugles submenu in existence, she would have

9       said, "There already is one in existence."

10       BY MS. BESL:

11           Q    Again, Ms. Caruso is an outside affiliated, is

12       she not?

13                MS. PFEIFFER:  Again, this entire line of

14       questioning is irrelevant.

15                THE WITNESS:  She's a representative, and she

16       clearly has communication with Del Taco.

17       BY MS. BESL:

18           Q    So, again, nowhere in here, in this e-mail

19       does she state that Del Taco does not want to use the

20       Naugles mark; is that correct?

21                MS. PFEIFFER:  Objection, irrelevant.

22                THE WITNESS:  Not in this e-mail.

23                MS. BESL:  You know what, I've still got more,

24       but I know it's about 12:30 your time.  Do you want to

25       take a 30-minute break for lunch or --
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1                MS. PFEIFFER:  It depends on how long you want

2       to keep on going.

3                MS. BESL:  It could be an hour; it could be

4       more, depending on how long it goes.

5                MS. PFEIFFER:  April, could we go off the

6       record to discuss this?

7                MS. BESL:  Yes.  Thank you.

8                (A discussion was held off the record.)

9                MS. BESL:  Back on the record.

10                If you could go ahead and hand the witness

11       what's been put into Folder No. 14, which I believe is

12       now being marked as Exhibit 9.

13                MS. PFEIFFER:  Are you done with new

14       Exhibit 4?

15                MS. BESL:  I'm done with 8.

16                MS. PFEIFFER:  4 and 8?

17                MS. BESL:  Yes.  I'm done with 4 and 8.

18                (Whereupon, Respondent's Exhibit 9 was

19                marked for identification.)

20       BY MS. BESL:

21           Q    Now, to kind of keep this moving quickly, can

22       you confirm that Exhibit 9 is another screen shot from

23       your Twitter account?

24           A    That is correct.

25                MS. PFEIFFER:  I'm just going to insert my



866-228-2685
REGAL COURT REPORTING, INC.

Page 101

1       ongoing objection to this line of questioning and this

2       evidence and all of it --

3                MS. BESL:  So noted.

4                MS. PFEIFFER:  -- the whole issue of

5       irrelevant.

6                MS. BESL:  So noted.  Do you want to keep a

7       continuing objection as to any other question involving

8       the Twitter account?

9                MS. PFEIFFER:  No.  I'll evaluate it as it

10       goes.

11                MS. BESL:  All right.

12       BY MS. BESL:

13           Q    And in the middle of this screen shot, you

14       write that -- this is your Twitter account, and you

15       write back to a user, @FlyingSoccerDad.  You write,

16       "Actually, our friends @DelTaco started before us, then

17       we started, then there was a merger, then Naugles went

18       dormant"; is that correct?

19           A    That is correct.

20           Q    So this is a post where you are telling people

21       that Del Taco and Naugles are separate; correct?

22                MS. PFEIFFER:  Objection, misstates the

23       testimony and misstates the evidence.

24                Go ahead.  What are you telling people in this

25       post?
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1                THE WITNESS:  I believe that Del Taco wants

2       that clear that we are not affiliated with them.

3       BY MS. BESL:

4           Q    Well, you say that Del Taco wants you

5       personally not to be affiliated with them; is that

6       correct?  Is that what you're saying?

7           A    Well, my overall Naugles venture.

8           Q    And you say, "Del Taco started before us."

9       When you say, "Del Taco started before us," are you

10       referring to your venture or the prior Naugles

11       restaurants?

12           A    Loosely, both.

13           Q    So when you say, "then we started," are you

14       referring to your venture or the prior Naugles

15       restaurants?

16           A    Whatever FlyingSoccerDad thinks of as Naugles.

17           Q    And you say, "then there was a merger."  Are

18       you referring to your venture in Del Taco or the prior

19       Naugles restaurant in Del Taco?

20           A    The prior Naugles and Del Taco restaurant

21       chains.

22           Q    So is it an accurate statement to say that you

23       want people to associate your venture with the prior

24       restaurant?

25                MS. PFEIFFER:  Objection, misstates his
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1       testimony, mischaracterizes the evidence.

2                THE WITNESS:  Should I answer?

3                MS. PFEIFFER:  If you understand what she's

4       asking of you, go ahead and answer.

5                THE WITNESS:  Basically, yes.

6       BY MS. BESL:

7           Q    And you are attempting to dispel any notion

8       that Del Taco and Naugles are connected; is that

9       correct?

10                MS. PFEIFFER:  Which?  Are you talking about

11       old Naugles, or are you talking about his Naugles

12       venture?

13                MS. BESL:  Let's start with old Naugles.

14       BY MS. BESL:

15           Q    You wanted to dispel the notion that old

16       Naugles and Del Taco were connected; correct?

17           A    I affirmed that there had been some connection

18       in the past.

19           Q    And that you are now the same old Naugles

20       revived?  Would that be a fair statement?

21           A    Roughly, yes.

22           Q    So when people think of Naugles, you want them

23       to think of your venture; is that correct?

24           A    Yes.

25           Q    All right.  And then one last on the Twitter
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1       account.  If the court reporter could hand you what's

2       been in Folder 15, which will now be marked Exhibit 10.

3                (Whereupon, Respondent's Exhibit 10 was

4                marked for identification.)

5                THE WITNESS:  Okay.  I have that.

6       BY MS. BESL:

7           Q    Okay.  And just to keep this moving, this is a

8       post on your Twitter account; is that correct?

9                MS. PFEIFFER:  I'm just going to insert my

10       objection again to this line of questioning and to this

11       particular piece of evidence as irrelevant, outside the

12       scope of direct.

13                MS. BESL:  So noted.

14       BY MS. BESL:

15           Q    Is this -- can you confirm this is a screen

16       shot of a post on your Twitter account?

17           A    Yes.

18           Q    And in the middle, on January 4th, you

19       responded to a post -- can you confirm that this view

20       you had posted to @DelTaco, "Remember when you were

21       Naugles?  Bam flashback!"; is that correct?

22                MS. PFEIFFER:  I just want to clarify that

23       these posts are January 2013.

24                Go ahead, Christian.

25                MS. BESL:  Yes.  Yes.
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1                THE WITNESS:  That's correct that that person

2       said that.

3       BY MS. BESL:

4           Q    And you responded, "They were two separate

5       chains that merged and then most of the Naugles got

6       converted to Del Tacos"; correct?

7           A    Correct.

8           Q    So this is -- do you agree that this is a

9       person who associates Naugles with Del Taco?

10                MS. PFEIFFER:  Objection, lacks personal

11       knowledge.

12                Do you know his --

13                THE WITNESS:  I don't know his mindset.  My

14       guess is that he knows of a Del Taco location that had

15       been a Naugles location that then converted to Del

16       Taco.  That's my best guess.

17       BY MS. BESL:

18           Q    So why did you choose to respond to this user?

19           A    Because I try to be responsive to the users.

20           Q    But this user did not comment to your account,

21       did they?

22           A    I don't -- not in that first post, but he did

23       subsequently.

24           Q    After you commented to him and told him not to

25       associate Del Taco with Naugles; is that correct?
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1           A    I don't know if that's the best wording of my

2       post.

3           Q    But you informed him that Del Taco was

4       separate from Naugles; is that correct?

5           A    My tweet is merely giving the historical

6       facts.

7           Q    All right.  Turning back to your affidavit --

8       I'm done with all the Twitter posts.  Page 9 of your

9       affidavit, paragraph 19, you state, "I am informed and

10       believe that in 1989 Del Taco announced its intent to

11       cease use of the Naugles trademark and phase out all

12       Naugles restaurants."  Who informed you of that?

13           A    It was not -- it's general knowledge and

14       newspaper articles from the Orange County Register, Los

15       Angeles Times, and elsewhere; also, my own personal

16       experience in the late '80s and early '90s with seeing

17       Naugles locations being converted to Del Tacos.

18           Q    So is it your testimony that in these articles

19       you cited to, Del Taco expressly stated it had no

20       intention to continue using the Naugles trademark?

21                MS. PFEIFFER:  Objection, misstates his

22       testimony.

23                THE WITNESS:  That's what I infer when I see

24       the headline saying, "Adios to Naugles," and then a

25       subsequent copy of that newspaper article.
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1       BY MS. BESL:

2           Q    Okay.  You're referring to -- if the court

3       reporter could hand you Exhibit M.  I think you're

4       referring to this article with "Adios to Naugles."

5                (Whereupon, Respondent's Exhibit M was

6                marked for identification.)

7                THE WITNESS:  Okay.  I have that.

8       BY MS. BESL:

9           Q    And you've seen this document before?

10           A    Yes.

11           Q    And this is an e-mail between you and Nancy

12       Luna; is that correct?

13           A    Yes.

14           Q    And you made the comment you saw "Adios to

15       Naugles."  Is that in reference to this article

16       contained in Exhibit M?

17           A    That's the headline for that article, the

18       title.

19           Q    And it is your belief that this article states

20       Del Taco's intention to cease use of the Naugles

21       trademark; would that be accurate?

22                MS. PFEIFFER:  Misstates his testimony.

23                THE WITNESS:  That seems -- yes, that's what

24       the article is saying.

25
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1       BY MS. BESL:

2           Q    Now if you'll turn to page 1 of Exhibit M, in

3       the middle there's a line that starts, "Soliman said an

4       ad campaign focusing on the quality of Del Taco and

5       Naugles food will continue."  Is that accurate, the

6       statement in that article?

7                MS. PFEIFFER:  Is the statement accurate, or

8       does the article simply state that?

9       BY MS. BESL:

10           Q    Does the article state that?

11           A    The article does state that.

12           Q    And when they say "Soliman," they're referring

13       to Anwar Soliman, who owned those chains; is that

14       correct?

15                MS. PFEIFFER:  Objection, lacks personal

16       knowledge.

17                Is that your --

18       BY MS. BESL:

19           Q    Based on your reading of the article, would

20       you say that "Soliman" refers to Anwar Soliman, who

21       owns both chains in the article?

22           A    Yes, to the best of my knowledge.

23           Q    So if an ad campaign focusing on the quality

24       of Del Taco and Naugles food will continue, how does

25       that show Del Taco's intention to cease all use of the
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1       Naugles trademark, in your mind?

2           A    Do you want me to answer?

3                MS. PFEIFFER:  It's kind of borderline calling

4       for a legal conclusion.

5                To the extent that, you know, you can answer

6       as a layperson, give your opinion to what she's asking

7       you.

8                THE WITNESS:  As a layperson's opinion, the

9       article states that they're closing Naugles

10       restaurants; and based on other information, they did

11       not continue serving Naugles food not too long after

12       that point.

13       BY MS. BESL:

14           Q    Going back to the research that you performed

15       on abandonment, did you also research use of trademarks

16       for restaurant services?

17                MS. PFEIFFER:  Objection, outside the scope of

18       direct, irrelevant.

19                THE WITNESS:  I believe there may have been

20       some general research.

21       BY MS. BESL:

22           Q    As a Mexican food blogger, you cover a variety

23       of Mexican food restaurant; correct?

24           A    Yes.

25           Q    Would you cover, for example, Del Taco?



866-228-2685
REGAL COURT REPORTING, INC.

Page 110

1                MS. PFEIFFER:  Objection, irrelevant.

2                Go ahead.

3                THE WITNESS:  Yes.

4       BY MS. BESL:

5           Q    And you would cover maybe, like, a Taco Bell?

6                MS. PFEIFFER:  Objection, irrelevant.

7                THE WITNESS:  Yes.

8       BY MS. BESL:

9           Q    Are you aware of any tag lines that Taco Bell

10       has used in connection with its restaurants, for

11       example, like "Yo Quiero Taco Bell"?

12           A    Yes.

13           Q    Would the use of a tagline, based on your

14       research and your knowledge, be considered to be in

15       connection with restaurants services?

16                MS. PFEIFFER:  Objection, irrelevant, outside

17       the scope of direct.

18                THE WITNESS:  I don't believe it would be

19       enough to establish that a corporation is running a

20       restaurant with a certain trademark, named after a

21       certain trademark.

22       BY MS. BESL:

23           Q    So is it your belief that a restaurant can

24       only have one trademark for its restaurant services,

25       namely the name of its restaurant?
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1                MS. PFEIFFER:  Objection, irrelevant, outside

2       the scope of direct.

3                THE WITNESS:  If I'm understanding the

4       question correctly, no; but to use -- to continue

5       legitimate use of a trademark, that should be the name

6       of the restaurant, although, there may be other things

7       associated with it.

8       BY MS. BESL:

9           Q    So -- I'm sorry -- let me make sure I

10       understand your answer correctly.  Basically, what

11       you're saying is:  As long as you continue use of a

12       name as the name of a restaurant, that's restaurant

13       services, to your mind?

14                MS. PFEIFFER:  Objection, irrelevant, outside

15       the scope of direct.

16                THE WITNESS:  If it's the name of the

17       restaurant, I believe that's the case.  I can't make a

18       final legal conclusion.

19       BY MS. BESL:

20           Q    So let me ask you:  You say that you use your

21       Web site to advertise and promote your restaurant

22       services, but your restaurant services are not being

23       offered.  How are you offering advertising for those

24       services on a Web site?

25                MS. PFEIFFER:  Objection, misstates his
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1       testimony.  I believe he testified that he was

2       advertising his intent to use.

3                THE WITNESS:  That's correct.  I'm only

4       intending to use at this point in time, so that's -- my

5       advertising is only to that point.

6       BY MS. BESL:

7           Q    Are you aware of the fact that Del Taco sells

8       clothing?  You can put away Exhibit M.  I'm done with

9       that one.  Are you aware that Del Taco sells Naugles

10       clothing in connection with its restaurant?

11                MS. PFEIFFER:  Objection, irrelevant, outside

12       the scope of direct.

13                Go ahead.

14                THE WITNESS:  Am I aware that Del Taco sells

15       clothing in connection with its restaurants?

16       BY MS. BESL:

17           Q    Yes.

18           A    I believe I've seen articles of Del Taco

19       clothing being sold.

20           Q    And have you seen -- are the clothes of

21       Naugles clothing being sold?

22                MS. PFEIFFER:  Objection, irrelevant, outside

23       the scope of direct.

24                THE WITNESS:  Yes.  I --

25
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1       BY MS. BESL:

2           Q    And just in regard to the objection there, the

3       comment -- the testimony has been that Naugles was no

4       longer being used for restaurant services, and I just

5       want to explore his knowledge of what's being done in

6       connection with the restaurant by Del Taco.

7                MS. PFEIFFER:  Why?  He's not --

8                MS. BESL:  Just to clarify what that

9       objection -- because I think this is relevant.

10                MS. PFEIFFER:  My objection of irrelevance

11       stands because he's not an attorney, and what Del Taco

12       uses its mark for -- his opinion on that has no

13       relevance to this case.

14                Go ahead, Christian.  You can answer.

15                THE WITNESS:  So what is the current question?

16       BY MS. BESL:

17           Q    Are you aware that Del Taco sells

18       Naugle-branded clothing in connection with its

19       restaurants?

20           A    I'm aware that Del Taco sells Naugles-branded

21       clothing.

22           Q    And are you aware that Del Taco currently

23       holds a registration for the mark "Naugles" for

24       clothing?

25                MS. PFEIFFER:  Objection, irrelevant to this
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1       proceeding, outside the scope of direct.

2                Go ahead.

3                THE WITNESS:  Can you repeat the question?

4       BY MS. BESL:

5           Q    Are you aware that Del Taco currently has a

6       trademark registration for the mark "Naugles" in

7       connection with clothing?

8           A    I have a lot I could say on that, but yes.

9           Q    Let's go forward.

10           A    Just "yes."

11           Q    What did you mean you had a lot you could say

12       about that?

13           A    I have things I could say that I think are

14       extremely outside the scope of this present discussion.

15           Q    And is that in regard to your opinion as to

16       Naugles -- the sale of Naugles clothing?

17                MS. PFEIFFER:  Objection, this entire line of

18       questioning is irrelevant, outside the scope of direct.

19                MS. BESL:  But with that comment, I'm just

20       asking.

21                MS. PFEIFFER:  And I'm just saying this entire

22       line of questioning is irrelevant.  He's not an

23       attorney.  Calls for a legal conclusion as far as the

24       significance of the use of the trademark by Del Taco at

25       all.
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1                Go ahead, Christian.  You can answer.

2                THE WITNESS:  I keep forgetting what the

3       question is.

4                MS. PFEIFFER:  Sorry.

5                THE WITNESS:  Yes.  I'm aware of their

6       registration of that trademark.

7       BY MS. BESL:

8           Q    Are you aware that Del Taco has filed a design

9       mark application for the mark "Naugles" and design in

10       connection with the restaurant services?

11                MS. PFEIFFER:  Objection, irrelevant, outside

12       the scope of direct.

13                THE WITNESS:  From what I can remember, there

14       was a design filed in connection with the clothing and

15       apparel trademark.

16       BY MS. BESL:

17           Q    So you were not aware of any applications by

18       Del Taco for Naugles and design?

19                MS. PFEIFFER:  Objection, irrelevant.

20                Outside the scope of direct.

21                THE WITNESS:  There is one thing I saw, but I

22       can't remember all the details on it.  I believe it was

23       Del Taco filing an intent --

24       BY MS. BESL:

25           Q    What did you say?
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1           A    I believe it was Del Taco filing an intent to

2       use the trademark.

3           Q    The "trademark" by -- you mean Naugles and

4       design?

5           A    To the best of my memory.

6           Q    Let's go back to when you filed your

7       application for Naugles on May 17th, 2010.

8           A    Okay.

9           Q    As of the date of your filing, had you picked

10       a format for your restaurant?

11                MS. PFEIFFER:  Objection, vague.  What do you

12       mean by "format"?

13       BY MS. BESL:

14           Q    Had you decided if it was going to be a food

15       truck?

16           A    I think I had the very general idea that it

17       would be fast-food, bordering on fast casual, and that

18       was about it.

19           Q    So you had not picked whether it would be a

20       sit-down restaurant or have a drive-through, for

21       example?

22           A    I think I generally thought it could have an

23       eat-inn option and a drive-through option.

24           Q    Besides picking the name "Naugles," had you

25       picked a logo as of the date of filing May 17, 2010?
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1           A    I had some in mind, and some had been worked

2       on.

3           Q    And do you have any copies of these designs

4       that have been put together?

5           A    Yes.

6           Q    And are they currently in existence today?

7           A    I believe so, yes.

8                MS. PFEIFFER:  Objection, this whole line of

9       questioning is outside the scope of direct.  This isn't

10       discovery.

11                MS. BESL:  I'm not considering it to be

12       discovery.  I'm just -- we were going into his claimed

13       intention to use the mark.

14                MS. PFEIFFER:  Yeah.  This is a cross-exam on

15       what he testified to in his affidavit.  It is outside

16       the scope of what he testified to.  That's my

17       objection.

18                Go ahead, Christian.

19                THE WITNESS:  Oh.  I already answered that

20       question.

21                MS. PFEIFFER:  That's fine.

22       BY MS. BESL:

23           Q    Were these logos in writing, these designs?

24           A    They were designed on computer, and some have

25       been printed.
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1           Q    At the time of filing your application

2       May 17th, 2010, had you determined who would be a chef

3       or cook for your restaurant?

4                MS. PFEIFFER:  Objection, outside the scope of

5       direct.

6                THE WITNESS:  At that point in time, no final

7       determination had been made.

8       BY MS. BESL:

9           Q    Now, you state that you have two partners to

10       your Naugles venture; is that correct?

11           A    Yes.

12           Q    And those partners are Rob Hallstrom and Dan

13       Dvorak; is that right?

14           A    Dan Dvorak and Josh Maxwell.

15           Q    Oh.  I'm sorry.  Thank you for the correction.

16           A    That's fine.

17           Q    Now, have you entered into any kind of

18       agreements with Mr. Maxwell or Mr. Dvorak?

19           A    Yes, I have.

20           Q    And these are signed, formal documents?

21           A    Yes.

22           Q    And does this make you each a third owner in

23       the trademark?

24           A    Not exactly.

25           Q    How is the partnership structured?
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1                MS. PFEIFFER:  Objection, irrelevant, outside

2       the scope of direct.

3                THE WITNESS:  The agreement was made some time

4       ago, and I don't have the papers in front of me, but

5       there were certain percentages allotted to each of us.

6       BY MS. BESL:

7           Q    And as of the date of filing your application

8       May 17th, 2010, had you entered into this agreement

9       with Mr. Maxwell and Mr. Dvorak?

10                MS. PFEIFFER:  Just a minute, April.  I want

11       to back up and make sure Christian understands your

12       question.

13                You're talking about percentages of the

14       trademark application?

15                THE WITNESS:  No.

16                MS. PFEIFFER:  Okay.  She -- I believe that's

17       what she was asking about.

18                THE WITNESS:  Oh.  Okay.  No.  I'm the sole

19       owner of the trademark application.

20       BY MS. BESL:

21           Q    Okay.  Now, as of the date of filing your

22       application on May 17th, 2010, had you entered into

23       this agreement with Mr. Maxwell and Mr. Dvorak?

24           A    No.

25           Q    As of the date of filing your application,
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1       May 17th, 2013, had they invested any funding into your

2       Naugles venture?

3                MS. PFEIFFER:  Objection, irrelevant.  Are you

4       asking if he -- if they invested money prior to his

5       filing?

6                MS. BESL:  Correct.

7                THE WITNESS:  No.

8       BY MS. BESL:

9           Q    To date, have they invested money in your

10       Naugles venture?

11           A    Yes.

12           Q    Turning now to paragraph 23 of page 11 of your

13       affidavit.  You refer to an article appearing in the

14       Orange County Register newspaper, dated June 2nd, 2012.

15       Do you see this?

16           A    I do.

17           Q    I believe you're referring to -- if the court

18       reporter could hand you what is Exhibit P, as in Peter.

19                (Whereupon, Respondent's Exhibit P was

20                marked for identification.)

21                THE WITNESS:  Got it.  Okay.  I have that.

22       BY MS. BESL:

23           Q    And this is a June 2nd, 2012, article entitled

24       "Twitter talk suggests comeback for Naugles fast-food

25       brand"; is that correct?
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1           A    Correct.

2           Q    And this article is discussing your Naugles

3       Twitter account; is that correct?

4           A    That's correct.

5           Q    And this is an article referring to your

6       Naugles venture; is that correct?

7           A    That's correct.

8           Q    And this article came out almost two years

9       after the filing of your application; is that correct?

10           A    That's correct.

11           Q    Prior to this article, had there been any

12       other articles referring to your Naugles venture?

13                MS. PFEIFFER:  Newspaper articles?

14                MS. BESL:  Newspaper or online.  I think this

15       might have been Web.

16                THE WITNESS:  I can't think of any offhand.

17       BY MS. BESL:

18           Q    Prior to your application, had there been any

19       press regarding your Naugles venture?

20           A    I don't think so.

21           Q    You said in your affidavit, in the middle of

22       the paragraph, "although at the time I did not want to

23       be directly named, and thus I am not referred to by

24       name, the central focus of the article is the Naugles

25       Twitter account that I run."  Why did you not want to
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1       be directly named?

2           A    Because as I said before, I'm not trying to

3       make a one-to-one correlation between me and Naugles.

4           Q    What is the correlation you want people to

5       have with Naugles?

6                MS. PFEIFFER:  Naugles now?

7                MS. BESL:  Well, he said he doesn't want

8       people to make the correlation between him and Naugles.

9       BY MS. BESL:

10           Q    So in your understanding of what Naugles is,

11       are you referring to your Naugles venture or the prior

12       Naugles?

13           A    Well, in my Naugles venture I don't mind

14       referring to it as my Naugles venture; but I don't want

15       my name to overshadow Naugles itself.

16           Q    So you want people to associate Naugles with

17       your venture, not you?

18           A    Roughly, that's a decent summation.

19           Q    And will your Naugles venture be run by you

20       personally, or will it be run by a corporation, LLC, or

21       other entities?

22                MS. PFEIFFER:  Objection, relevant.

23                THE WITNESS:  Not by me on my own.

24       BY MS. BESL:

25           Q    And the investments that have been made to
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1       date by your investors -- you mentioned that Mr. Dvorak

2       and Mr. Maxwell had invested in your Naugles venture.

3       Have those been made in your name personally or into

4       another entity?

5           A    I don't know how to answer that, but -- I

6       don't --

7                MS. PFEIFFER:  It's also irrelevant.  Can you

8       rephrase?  What are you asking of him?

9                THE WITNESS:  Yeah.

10       BY MS. BESL:

11           Q    Sure.  You said Mr. Maxwell and Mr. Dvorak had

12       made investments into your venture.  Were these

13       monetary investments?

14           A    Yes, they were.

15           Q    And were they monetary investments made out to

16       you personally --

17           A    No.

18           Q    -- or to another entity?  What entity were

19       they made out to?

20                MS. PFEIFFER:  Objection, attorney-client

21       privilege.

22                To the extent you can answer that question

23       without breaching your privilege, you can answer.

24                THE WITNESS:  I'm pretty sure that's all

25       attorney-client privilege, but they didn't make any
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1       checks out to me personally.

2       BY MS. BESL:

3           Q    Okay.  I'm not sure I'm understanding -- I

4       don't want to breach the privilege here, but is the

5       issue that the checks were made out to an attorney or

6       by an attorney's recommendation?  I just want to make

7       sure I understand, because I don't want to tread on

8       anything.

9           A    Okay.  I understand.  To the best of my

10       knowledge -- and I'd largely leave this up to Joshua

11       and Maxwell -- the checks were made out to an attorney,

12       but that's only to the best of my knowledge.

13           Q    Okay.  And without going -- I don't want to go

14       deep into the attorney-client privilege.

15           A    Or at all.

16           Q    Generally, do you have access to the funds

17       that have been invested by Mr. Maxwell and Mr. Dvorak?

18           A    One more time.  I missed the first part of the

19       question.

20           Q    I don't want to go into anything that's

21       attorney-client privilege, but do you personally have

22       access to the funds invested by Mr. Maxwell and

23       Mr. Dvorak that are being withheld by an attorney?

24                MS. PFEIFFER:  Objection, irrelevant, outside

25       the scope of direct, and possibly invading
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1       attorney-client privilege.

2                MS. NOWELS:  When you say you "personally,"

3       are you referring to Christian or to Christian's

4       venture into this Naugles issue?

5                MS. BESL:  I'm talking about Christian

6       Ziebarth alone.

7                THE WITNESS:  I don't have access to those

8       funds.

9                MS. BESL:  All right.  I'm done with

10       Exhibit P, if you want to set that aside.

11                Kelly, are you still okay?

12                MS. NOWELS:  Yes.

13                MS. PFEIFFER:  Yep.

14                MS. BESL:  All right.

15       BY MS. BESL:

16           Q    Turning now to page 12 of your affidavit.  On

17       paragraph 24 you refer to -- actually, why don't we go

18       ahead and pull out Exhibit Q, previously marked

19       Exhibit Q to your affidavit.

20                (Whereupon, Respondent's Exhibit Q was

21                marked for identification.)

22                THE WITNESS:  Okay.  I have that.

23       BY MS. BESL:

24           Q    And you were referring to a July 9th, 2013,

25       article that appeared in the OC Weekly; is that
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1       correct?

2           A    That's correct.

3           Q    And the article is entitled "Naugles,

4       Legendary SoCal Mexican Fast-Food Chain, is Trying to

5       Make a Comeback, and We Have the Proof"; is that

6       correct?

7           A    Yes.

8           Q    And Exhibit M -- or -- excuse me -- Exhibit Q

9       attached to your affidavit is a copy of this article;

10       is that correct?

11           A    Yes.

12           Q    And this is referring to your Naugles venture

13       in this article; is that correct?

14           A    Yes.

15           Q    This article was written by Gustavo Arellano;

16       is that correct?

17           A    Gustavo Arellano, correct.

18           Q    Now, looking at the bottom of this blog -- or

19       this article, on the second page --

20           A    Okay.

21           Q    -- before -- above the wording "Get the Dining

22       Newsletter," it says, "Follow Stick a Fork in It on

23       Twitter @ocweeklyfood or on Facebook."  Is this a

24       separate Twitter account than the one run by you?

25                MS. PFEIFFER:  Objection --
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1       BY MS. BESL:

2           Q    Ocweeklyfood -- is that run by you or run by

3       someone else?

4           A    That's not me.

5           Q    Okay.  Now, this article refers to a

6       delivery -- or to an ability to taste a certain sauce;

7       is that correct?

8           A    That's correct.

9           Q    And this is a Naugles taco sauce?

10           A    Yes.

11           Q    Was this prepared by you personally?

12           A    No.

13           Q    Who prepared this sauce?

14           A    It might have been Jeff Naugle.

15           Q    What do you mean "it might have been"?

16           A    It could have been him or his wife or an

17       employee of his.

18           Q    And this Naugles taco sauce that you dropped

19       off -- is this something that you purchased from Jeff

20       Naugle or he made at your request?  How did you get

21       this Naugles taco sauce?

22           A    He already had it made, and I asked if I could

23       have some, and he gave me some.

24           Q    And is this Naugles taco sauce something that

25       he is serving at his current restaurant, Mr. Naugle, to
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1       your knowledge?

2           A    Yes, but he doesn't label it "Naugles taco

3       sauce" there.

4           Q    And is this a sauce that you intend to serve

5       at your Naugles venture?

6           A    I believe that will be the case.

7           Q    And have you discussed with Mr. Naugle

8       obtaining the rights to these recipes?

9           A    Yes.

10           Q    And was this discussion prior to or after the

11       filing of your trademark application on May 17th, 2010?

12           A    Prior.

13           Q    And do you have any notes from this meeting

14       regarding the recipes?

15           A    No notes except for my journal about that

16       visit took place.

17           Q    But the journal entry does not reference what

18       was discussed?

19           A    Not in detail.

20           Q    And you do not have a formal agreement with

21       Mr. Jeff Naugle regarding the recipes?

22                MS. PFEIFFER:  April, can you hold on one

23       second?

24                MS. BESL:  Sure.

25                THE WITNESS:  I do have an agreement.  I don't
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1       know what counts as "formal" right now, but he has made

2       some agreement to that effect.

3                MS. PFEIFFER:  April, I'm going to insert a

4       belated objection, that the question you just asked

5       misstates the evidence that's already been admitted

6       regarding what is in -- what is contained in the

7       calendar entry of Christian's, recording that he

8       visited Jeff Naugle and what was discussed.

9                MS. BESL:  Okay.  Do you want to -- we can

10       pull that out.  It's Exhibit F, and I believe the court

11       reporter has a copy.

12                MS. PFEIFFER:  Okay.  Pulling out Exhibit F

13       now.

14                (Whereupon, Respondent's Exhibit F was

15                marked for identification.)

16                THE WITNESS:  I have that now.

17       BY MS. BESL:

18           Q    And this Exhibit F, can you confirm, is a copy

19       of a calendar entry from February 13th, 2010?

20           A    That's correct.

21           Q    And it says that you drove with Bill up to

22       Visalia to meet with Jeff Naugle to talk about reviving

23       the old Naugles fast-food chain; is that correct?

24           A    That's correct.

25           Q    And this does not specifically state that
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1       recipes were discussed; is that correct?

2           A    That's correct.

3           Q    And it does not specifically state that any --

4       it does not provide any specifics as to the discussion;

5       is that correct?

6                MS. PFEIFFER:  Objection.  Other than what the

7       evidence clearly states, that they talked about

8       reviving the old Naugles fast-food chain.  Misstates

9       the evidence.

10                Go ahead.

11                THE WITNESS:  That's correct.  It doesn't get

12       into specifics.

13                MS. BESL:  Okay.  Thank you.  I'm done with

14       Exhibit F.

15       BY MS. BESL:

16           Q    Now, you have mentioned that you have entered

17       into an agreement with Mr. Naugle for the recipes.  Is

18       this in writing, or is this oral?

19                MS. PFEIFFER:  Objection, misstates his

20       testimony.  I don't ever remember him using the word --

21       that he entered into an agreement.

22                MS. BESL:  He did write, as you said -- I

23       think you were looking for Exhibit F.

24                THE WITNESS:  It has been discussed.  I just

25       don't know how formal you're talking about.  He has



866-228-2685
REGAL COURT REPORTING, INC.

Page 131

1       said that he would provide those.

2                MS. PFEIFFER:  Did you say that it says it in

3       Exhibit F, April?

4                MS. BESL:  No.  He said it -- he said he had

5       entered into an agreement when you were looking for

6       Exhibit F.

7                MS. PFEIFFER:  Oh.  I'm sorry.  It was hard to

8       hear you.

9                MS. BESL:  I know.  I'm sorry.

10       BY MS. BESL:

11           Q    Do you have anything in writing from

12       Mr. Naugle, saying -- Jeff Naugle -- that he is going

13       to get you recipes from the old Naugles restaurant?

14           A    I believe I have e-mails to that effect.

15           Q    Can you pull out Exhibit G, please?

16           A    Is that the OC Weekly article?

17           Q    No.  G as in George.

18           A    Okay.  We have that again.

19       BY MS. BESL:

20           Q    Okay.  Is there anywhere in Exhibit G which

21       discusses the recipes and Mr. Naugle agreeing to give

22       those to you?

23           A    It doesn't look like there is in Exhibit G

24       itself.

25           Q    So these e-mails where he agreed to give you
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1       the recipes -- do these exist elsewhere, or have they

2       since been deleted or lost or destroyed?

3           A    I believe they still exist elsewhere.

4           Q    Okay.  All right.  I'm done with Exhibit Q.

5           A    And G?

6           Q    And G.

7                MS. BESL:  Could the court reporter pull out

8       what's in Folder No. 20.  And I think -- I'll

9       double-check.  I think we're on Exhibit No. 11.

10                (Whereupon, Respondent's Exhibit 11 was

11                marked for identification.)

12       BY MS. BESL:

13           Q    Do you have Exhibit 11 in front of you?

14           A    I do.

15           Q    Have you ever seen Exhibit 11 before?

16           A    I believe I have, yes.

17           Q    Where have you seen it before?

18           A    I believe it came up in research of prior

19       trademark board filings.

20           Q    Did you say "trademark court filings"?

21           A    "Trademark board filings."

22           Q    Okay.  So you might have seen it in discovery?

23           A    I believe I actually saw it before that.

24           Q    And have you ever seen the phrase "Viva

25       Naugles, Viva Del Taco" before?
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1           A    Yes.

2           Q    And this was a phrase used in connection with

3       Del Taco, to your knowledge, in connection with its

4       restaurant?

5           A    At one point in time, yes.

6           Q    And when do you remember seeing this phrase

7       used?

8                MS. PFEIFFER:  Objection, irrelevant.

9                Go ahead.

10                THE WITNESS:  Personally, I don't -- if I ever

11       saw it before seeing this filing, it was in the early

12       '90s; but I don't even know about that.  I'm not sure

13       that I personally saw it until I saw this filing.

14       BY MS. BESL:

15           Q    So it's possible that this was used throughout

16       the '90s; you just don't remember when?

17                MS. PFEIFFER:  Objection, misstates his

18       testimony.

19       BY MS. BESL:

20           Q    Is this possible that this was used throughout

21       the '90s?

22           A    Anything's possible.  Yes, it's possible.

23           Q    All right.  I'm done with Exhibit 11.

24                Turning back to page 9 of your affidavit,

25       paragraph 19.  Sorry.  Hold on.  I'm on the wrong page.



866-228-2685
REGAL COURT REPORTING, INC.

Page 134

1       One second.  Okay.  Sorry.  Could you go to page 10 of

2       your affidavit.

3           A    Yeah.

4           Q    Okay.  And paragraph 21 -- this is a very long

5       paragraph.  Let's just summarize what it states.  This

6       discusses your review of certain filings at the

7       trademark office for the Del Taco-owned Naugles mark?

8           A    Yes.

9           Q    And you refer to -- if the court reporter

10       could hand you what's previously been marked by your

11       counsel as Exhibit N to your affidavit, N, as in Nancy.

12                (Whereupon, Respondent's Exhibit N was

13                marked for identification.)

14                THE WITNESS:  Okay.  I have Exhibit N.

15       BY MS. BESL:

16           Q    Okay.  And to summarize this document, would

17       it be fair to state this is a copy of a renewal

18       application submitted to the trademark office on the

19       Del Taco Naugles application -- or registration?

20           A    That's what it appears to be.

21                MS. PFEIFFER:  To the extent, you know, it

22       calls for a legal conclusion of what the document is,

23       it's improper.

24                MS. BESL:  I'm just trying to identify it.

25                MS. PFEIFFER:  Go ahead, Christian.  Whatever
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1       you think that document is.

2                THE WITNESS:  I answered, yeah, it appears to

3       be that.

4       BY MS. BESL:

5           Q    Okay.  And it's dated May 18, 2006?

6           A    Correct.

7           Q    Now, your affidavit states that you saw --

8       that Del Taco had renewed its registration in 1996 and

9       again in 2006.  And this is all in paragraph 21 of page

10       10.  You stated, "I couldn't believe it, because I am

11       informed and believed that the last restaurant closed

12       in 1994 and 1995."  Is this an accurate statement from

13       your affidavit?

14           A    That's an accurate statement.

15           Q    And, again, who specifically informed you that

16       the last restaurant of Naugles closed in 1994 and 1995?

17           A    That might have been in discovery documents.

18           Q    So no one specifically informed you that the

19       last restaurant closed in 1994 or 1995?

20                MS. PFEIFFER:  No one specifically?

21       BY MS. BESL:

22           Q    No one person specifically informed you of

23       this fact; is that correct?

24           A    I believe that's correct.  I have what I

25       learned in discovery and my general knowledge of
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1       Naugles closures.

2           Q    You go on to state that on pages 3 to 4 of

3       this Exhibit N there's a sworn statement from Del

4       Taco's vice president and general counsel, Michael

5       Annis, that you remember reading when you first saw

6       this document; is that correct?

7                MS. PFEIFFER:  Are you on physical page 4 of

8       this exhibit? because the first three pages are marked

9       "page 1."

10                MS. BESL:  Oh.  I'm sorry.  I'm quoting from

11       the affidavit.

12                MS. PFEIFFER:  Of Christian's testimony

13       affidavit?

14                MS. BESL:  I'm quoting from Christian's

15       affidavit, paragraph 21, page 10, in the center.  "On

16       pages 3 to 4, there is a sworn statement from Del

17       Taco's vice president," and so on.

18                MS. PFEIFFER:  She's looking at your

19       testimony, Christian.  She's not telling you what she

20       sees.

21                THE WITNESS:  Are we going back here?

22                MS. PFEIFFER:  No.  Right here.  Right here.

23       She's reading this.

24                THE WITNESS:  Oh.

25                MS. PFEIFFER:  She's asking you to confirm
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1       that that's what your affidavit says.

2                THE WITNESS:  Okay.  I see now what you mean.

3       BY MS. BESL:

4           Q    Yeah.  Is that an accurate statement?  That is

5       your statement in your affidavit; correct?

6           A    That's correct.

7           Q    And you stated that Mr. Annis knew that

8       Naugles was currently in use, and he signed it in 2006;

9       is that correct?

10           A    Yes.  Yes.

11           Q    And you state again, "I believe this statement

12       to be untrue, because, again, I am informed and believe

13       that Del Taco closed all of their Naugles restaurants

14       in the early 1990s"; is that correct?

15           A    That's correct that that's what the statement

16       says.

17           Q    Okay.  And, again, no one specifically

18       informed you of Del Taco's closure of Naugles

19       restaurants; is that correct?

20           A    I --

21                MS. PFEIFFER:  That's a very vague question.

22                THE WITNESS:  Yes.

23       BY MS. BESL:

24           Q    I asked you previously if anyone specifically

25       informed you of the closure of Del Taco restaurants,



866-228-2685
REGAL COURT REPORTING, INC.

Page 138

1       and you said "no"; is that correct?  You stated it was

2       general public knowledge; correct?

3           A    General public knowledge, yes.

4                MS. PFEIFFER:  He said he was basing it on

5       what he had received from Del Taco in discovery, and

6       his general knowledge.

7       BY MS. BESL:

8           Q    In coming to this conclusion, did you have any

9       conversation with Michael Annis regarding his filing?

10           A    You're asking if I had any conversations with

11       him?

12           Q    Yes.

13           A    I have never had any conversations with him.

14           Q    You never discussed the filing with any

15       representative of Del Taco; is that correct?

16           A    That's correct.

17           Q    You had no part in the renewal of the Naugles

18       trademark registration by Del Taco in 2006; is that

19       correct?

20           A    That's correct.

21           Q    You have no personal knowledge of Del Taco's

22       renewal in 2006; is that correct?

23                MS. PFEIFFER:  No personal knowledge other

24       than what he read on public record?

25                MS. BESL:  Correct.
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1                MS. NOWELS:  Can you also clarify what time

2       frame you're asking whether or not he had knowledge of

3       this filing?

4       BY MS. BESL:

5           Q    You have no personal knowledge of the basis

6       for Del Taco's renewal application, do you?

7           A    Not at the time it occurred.

8           Q    You only have what you reviewed on a trademark

9       office Web site; is that correct?

10           A    Correct.

11           Q    Have you ever requested an official copy of

12       the trademark files for the Naugles registration owned

13       by Del Taco from the trademark office?

14                MS. PFEIFFER:  Objection to the extent it

15       invades the attorney-client privilege.

16                You can answer regarding anything you did

17       yourself not concerning attorneys.

18                THE WITNESS:  I never requested an official

19       copy.

20       BY MS. BESL:

21           Q    You've only reviewed the Web site?

22           A    Correct.

23                MS. PFEIFFER:  April, I'd like to take a

24       five-minute recess when you're got a good stopping

25       point, maybe when you're done with this exhibit.
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1                MS. BESL:  Yeah.  You know what, I'm done with

2       the exhibit.  I was reviewing my next thing.  So do you

3       want to take a 5-, 10-minute break?  That works for me.

4                MS. PFEIFFER:  Thank you.

5                MS. NOWELS:  We're off the record, then.

6                (A short break in the proceedings was

7                taken.)

8                MS. BESL:  Back on the record.

9       BY MS. BESL:

10           Q    Turning now to -- back to your affidavit on

11       page 12, looking at paragraph 26.  And I understand

12       that I think -- Kelly, I'm going to assume that you're

13       going to want things discussing this exhibit to be

14       designated confidential on the transcript?

15                MS. PFEIFFER:  Correct.  If this entire

16       portion of the transcript could be marked confidential,

17       please.

18                MS. BESL:  No objection.

19

20                (Whereupon, a portion of the transcript

21                was sealed and bound separately upon

22                request of counsel.)

23

24

25
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1                (Whereupon, the nonconfidential portion of

2                the transcript resumed as follows.)

3

4                             EXAMINATION

5       BY MS. PFEIFFER:

6           Q    Okay, Mr. Ziebarth, I just have a few

7       follow-up redirect questions for you.  I want to bring

8       back up the questions that Ms. Besl asked of you

9       regarding your Twitter account and some of the tweets

10       between you and others.  My objection that that entire

11       line of questioning and this -- all these issues --

12                MS. BESL:  I'm sorry, Kelly.  Is it possible

13       for you to get closer to the microphone?

14                MS. PFEIFFER:  Is this better, April?

15                MS. BESL:  That's much better.  Thank you.

16                MS. PFEIFFER:  Do you want me to start over?

17       Or where did I lose you?

18                MS. BESL:  Yeah, if you don't mind.  I

19       apologize.  I was trying to hear you as best I could.

20                MS. PFEIFFER:  Okay.  So I was just telling

21       Mr. Ziebarth that I have a few follow-up questions for

22       him; and the first area I wanted to return to was the

23       line of questioning that you initiated regarding his

24       Señor Naugles Twitter account, some of the exhibits,

25       and the tweets contained therein between him and other
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1       individuals.  And while I maintain my ongoing objection

2       that this entire line of questioning is irrelevant and

3       has no bearing on this proceeding whatsoever, I do want

4       to clarify a few things that I do not believe were

5       clear and give Mr. Ziebarth the chance to explain.

6       BY MS. PFEIFFER:

7           Q    Mr. Ziebarth, how would you characterize any

8       tweets that you have made regarding Del Taco?  Would

9       you say you have acted respectfully --

10           A    Yes.

11           Q    -- of the company in general?

12           A    Yes.  I would make that a specific point to.

13                MS. BESL:  I'm just going to add a last-minute

14       objection as to relevance.

15       BY MS. PFEIFFER:

16           Q    And, quickly, regarding both the tweets and,

17       potentially, some of the posts on your Web site, was it

18       ever your intention to lead the public to believe that

19       you are affiliated with Del Taco?

20           A    No.

21           Q    Was it ever your intention to lead the public

22       to believe that you are the same prior entity that

23       utilized the Naugles trademark back in the '70s, '80s,

24       and possibly a portion of the early '90s?

25           A    No.



866-228-2685
REGAL COURT REPORTING, INC.

Page 160

1           Q    Have you ever put any type of statements on

2       your Web site or in association with your Twitter

3       account regarding whether or not you're affiliated with

4       Del Taco?

5           A    On my Twitter account -- for a while there was

6       say statement saying "We like Del Taco, but are not

7       affiliated with them."  That same type of statement

8       might have been on the Web site.  I'm not as clear on

9       that, but I know it was on the Twitter account.

10           Q    Okay.  I want to turn your attention back to

11       questions that Ms. Besl asked you about e-mails between

12       you and Jeff Naugle.  I believe you testified that,

13       quote/unquote, other e-mails exist, and it seemed a

14       little fuzzy.  I was wondering if you could explain a

15       little better, because the time frames didn't seem

16       clear to me.  When you and Jeff Naugle -- I'll say

17       "Jeff Naugle" because there are a few Naugles --

18       discussed recipes, were there any e-mails between you

19       and Jeff prior to your May 17th, 2010, filing of your

20       Intent to Use application about recipes?

21           A    No.

22           Q    No?

23           A    I don't believe so.

24           Q    Anything in writing that memorialized that you

25       and Jeff talked about recipes back prior to your
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1       filing?

2           A    I think prior to the filing date it was oral

3       conversations on that subject.

4           Q    Okay.  And with regard to e-mails between you

5       and Jeff Naugle, prior to the close of our discovery

6       period in this proceeding, did you look for all e-mails

7       between you and Jeff Naugle having to do with your

8       Naugles venture?

9           A    Yes.

10           Q    You made a good faith, thorough search for

11       them?

12           A    Oh, yes.

13           Q    Did you turn over to either -- well, it

14       wouldn't have been me -- your prior attorneys who

15       handled this proceeding on your behalf during the

16       discovery period -- did you turn over to them --

17                MS. BESL:  I'm going to go ahead and object

18       that it goes beyond the scope of cross-examination.

19                MS. PFEIFFER:  So noted.  I was trying to

20       finish my question.

21       BY MS. PFEIFFER:

22           Q    Did you turn over to your attorneys at the

23       time all relevant e-mails between you and Jeff that

24       existed regarding your Naugles venture up until the

25       close of the discovery period in this proceeding?
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1           A    Yes.

2           Q    Thank you.  With regard to Barbara Caruso,

3       when asked by your --

4                MS. BESL:  Same objection.

5       BY MS. PFEIFFER:

6           Q    When asked by your attorneys, did you make a

7       thorough search of all e-mails between you and Barbara

8       Caruso on the issue of your Naugles venture at the time

9       that it was asked of you?

10           A    Yes.

11           Q    Up until the close of the discovery period in

12       this proceeding, did you turn over all e-mails between

13       you and Barbara Caruso having to do with the Naugles

14       venture?

15           A    Yes.

16           Q    Thank you.

17                MS. BESL:  Same objection.

18       BY MS. PFEIFFER:

19           Q    Mr. Ziebarth, I'm going to hand you again

20       Exhibit P, as in Paul, that was attached to your

21       affidavit testimony that was discussed here today.

22           A    Okay.

23           Q    That is the article from the OC Weekly?

24           A    This is the Orange County Register.

25           Q    Oh.  I'm sorry.  Orange County Register.  Can
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1       you, please, read for me the sentence beginning, "I

2       messaged the Naugles Twitter account."  Please read for

3       me that sentence and the one following.

4           A    Okay.  "I messaged the Naugles Twitter

5       account, asking if the comeback was legitimate.  The

6       response:  'We are a group of Naugles fans working to

7       bring the beloved chain back; this is a serious, bona

8       fide business venture, nothing less.'"

9                MS. BESL:  I'm going to object to the extent

10       it's used as a legal conclusion as to "bona fide,"

11       intent to use.

12                MS. PFEIFFER:  Noted.

13       BY MS. PFEIFFER:

14           Q    Did you make that comment?  Is that quote from

15       you, the "We are a group of Naugles fans working to

16       bring back the chain"?

17           A    I believe the emphasis was on "We are a group

18       of Naugles fans working to bring the beloved chain

19       back."

20           Q    Did you give that quote to them?

21           A    Yes.  That's from me.

22           Q    Is that an accurate assessment of your group?

23           A    Yes.

24           Q    Are you a group of fans?

25           A    Yes.
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1           Q    Thank you.  In paragraph 27 of your affidavit,

2       page 13, you state, "We have also made it a point to

3       research and experiment on menu items."  When you use

4       the word, open quote, "we," closed quote, were you

5       acting as an individual, or were you acting -- even

6       though you, as a person, were the only one doing the

7       work, were you acting on behalf of your partnership at

8       the time?

9           A    I was acting on behalf of the partnership.

10           Q    So it's fair to say that the entire

11       partnership can be attributed to have been researching

12       and experimenting --

13           A    Yes.

14           Q    -- as indicated in paragraph 27?  Yes?

15           A    Yes.

16           Q    And then finally, I just want to go back to

17       the questioning that Ms. Besl asked about vendors.  You

18       gave a qualified "no" --

19           A    Yeah.  Yeah.

20           Q    -- when asked what had been done as far as

21       looking into potential vendors.  Why did you give a

22       qualified "no"?

23           A    Because we have a fairly good idea of who

24       those vendors will be, but they haven't been formally

25       approached.
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1           Q    Have you had discussions with anybody about

2       potential vendors you could use?

3           A    Yes.

4           Q    Who?

5           A    Primarily, Jeff Naugle.

6           Q    And what was the gist of that conversation?

7           A    The gist of it is -- was that we could

8       probably continue using his same vendors.  It was a

9       loose, informal discussion to that effect.

10           Q    And Jeff Naugle -- was it his idea for you to

11       continue using his vendors?

12           A    I believe it was his.

13           Q    So would it be fair to say that Jeff Naugle

14       supported your use of his vendors when the time comes

15       for you to go forward with your Naugles venture?

16                MS. BESL:  Objection.  I'm going to object

17       that that's highly speculative as to Jeff Naugles

18       opinion.

19                MS. PFEIFFER:  Could you, kindly, let me

20       finish my question?  It's hard for the court reporter

21       to take down both of our competing voices.

22                MS. BESL:  Sure.  No problem.

23       BY MS. PFEIFFER:

24           Q    You can answer my question to the best of your

25       understanding, even though she interjected the
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1       interjection.

2                MS. PFEIFFER:  Could you read back my

3       question, please.

4                (Whereupon, the question was read by the

5                court reporter as follows:

6                     "Q   So would it be fair to say that

7                Jeff Naugle supported your use of his

8                vendors when the time comes for you to go

9                forward with your Naugles venture?")

10                THE WITNESS:  Yes.

11       BY MS. PFEIFFER:

12           Q    Does he support it now?

13           A    Yes.

14                MS. PFEIFFER:  That's all the questions I

15       have.  Thank you, Mr. Ziebarth.

16                MS. BESL:  All right.

17                MS. PFEIFFER:  Are we done?

18                MS. BESL:  I think so.  Are you guys going to

19       read the transcript later on?

20                MS. PFEIFFER:  Can we go off the record,

21       April?

22                MS. BESL:  Yes.  I thought we were off.

23       Sorry.

24                (A discussion was held off the record.)

25                MS. NOWELS:  Back on the record.  So we've



866-228-2685
REGAL COURT REPORTING, INC.

Page 167

1       agreed off record to a stipulation that the court

2       reporter will be relieved of her duties under the Code.

3       The transcript will be released to the offices of

4       Amezcua-Moll & Associates at 1122 East Lincoln Avenue,

5       Suite 203, in Orange, California 92865, for purposes of

6       review by the witness; and Amezcua-Moll & Associates

7       will agree to maintain the copy of the original and

8       produce it if it's ever needed for any future

9       proceedings.  We'll also agree that a certified copy or

10       copies of the transcript may be used in proceedings, so

11       long as they're redacted to the extent that they're

12       confidential.  And we're also stipulating that the

13       transcript will be produced and reviewed along normal

14       time frames so the witness will review it within 30

15       days of receipt.  So stipulated?

16                MS. BESL:  Agreed.

17

18       (Whereupon, the deposition was concluded at 2:15 p.m.)

19

20

21

22

23

24

25
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1                         PENALTY OF PERJURY

2

3

4                I, ______________, do hereby declare under

5       penalty of perjury that I have read the foregoing

6       transcript; that I have made any corrections as appear

7       noted, in ink, initialed by me, or attached hereto;

8       that my testimony as contained herein, as corrected, is

9       true and correct.

10                EXECUTED this ____ day of _________, 20____,

11       at _______________, ________________.

            (City)            (State)

12

13

14

15                                      _______________________

                                      CHRISTIAN M. ZIEBARTH

16

17

18

19

20

21

22

23

24

25
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7                The undersigned Certified Shorthand Reporter

8       of the State of California does hereby certify:

9                That the foregoing Proceeding was taken before

10       me at the time and place therein set forth.

11                That the testimony and all objections made at

12       the time of the Proceeding were recorded

13       stenographically by me and were thereafter transcribed,

14       said transcript being a true and correct copy of the

15       proceedings thereof.

16                In witness whereof, I have subscribed my name,

17       this date:  NOVEMBER 11, 2013.
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