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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Bachmann Industries, Inc
Petitioner,
V. :  Cancellation No. 92053426

Scientific Toys, Ltd.
Respondent.

SUPPLEMENTAL DECLARATION OF JOHN F. METZGER

John F. Metzger declares:

1. I am a citizen of the United States, over 18 years of age, and a resident of the state
of Pennsylvania.

2. I am employed as a paralegal with Eckert Seamans Cherin & Mellott, LLC in
Philadelphia, Pennsylvania.’

3. I previously submitted a declaration dated November 11, 2011, in support of
Bachmann’s motion for summary judgment.

4. I am submitting this supplemental declaration in support of Bachmann’s
combined reply in support of its motion for summary judgment and opposition to Scientific
Toys, Ltd,’s cross-motion for summary judgment.

5. Attached as Exhibit A to this declaration are true and correct copies of documents
produced by Respondent Scientific Toys, Ltd. and labeled as SI000070, SI 000014 and

S1000031.



6. Attached as Exhibit B to this declaration are true and correct copies of selected
pages from the deposition transcript of Douglas C. Blaine taken on October 26, 2011, and the

deposition errata sheets signed by Mr. Blaine on December 6, 2011.

I declare under penalty of perjury that the foregoing is true and correct.

Date: January /3 2012 M

J . Metzger ﬂ/




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Supplemental Declaration of John F. Metzger has been served upon counsel for Respondent at

the address and on the date listed below via Federal Express next day delivery.

Chester Rothstein, Esquire
Neil Zipkin, Esquire
Amster, Rothstein & Ebenstein, LLP
90 Park Avenue
New York, NY 10016-1301

S 1 202 AT o
’ ﬁl‘mF Metzger J/
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Applicant;
Trademark:

SCIENTIFIC TOYS, LTD.
EZ TEC (Class 28)

Attorneys:

Chester Rbthstein, Esq.
AMSTER, ROTHSTEIN & EBENSTEIN
(212) 697-5995

S10000070
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US PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK AND APPEAL BOARD

BACHMANN INDUSTRIES, INC.,
Petitioner/Counterclaim Respondent,

Vs. CANCELLATION NO. 92053426

SCIENTIFIC TOYS, LTD.,
Respondent/Counterclaim Petitioner.

Oral deposition of DOUGLAS C. BLAINE,
taken at Eckert Seamans, Two Liberty Place, 50 South
16th Street, 22nd Floor, Philadelphia, Pennsylvania,
on Wednesday, October 26, 2011, beginning at
approximately 10:00 a.m., before Maureen E.
Broderick, Registered Professional Reporter and
Notary Public in and of the Commonwealth of

Pennsylvania.

JOB NO. 43266

Reported by: Maureen E. Broderick, RPR

TSG Reporting - Worldwi 877-702-9580

Page 1 ;




Page 2 |

2 APPEARANCES

3 ECKERT SEAMANS

BY: ROBERTA JACOBS-MEADWAY, ESQUIRE
4 Two Liberty Place

50 South 16th Street, 22nd Floor
5 Philadelphia, PA 19102

Counsel for Petitioner/Counterclaim
6 Respondent

8 AMSTER ROTHSTEIN & EBENSTEIN
BY: NEIL M. ZIPKIN, ESQUIRE

9 90 Park Avenue
New York, NY 10016

10 Counsel for Respondent/Counterclaim
Petitioner

11

12
13
14
15
16
17
18 ALSO PRESENT: Bridget H. Labutta (morning session)
19
20
21
22
23
24

25
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EXAMINATION INDEX

WITNESS PAGE

w N

4 Douglas C. Blaine

5 By Mr. Zipkin 5

6

7 EXHIBIT INDEX

8 NAME DESCRIPTION PAGE

9 Blaine

10 Exhibit 1 Notice of Deposition 17

11 Exhibit 2 Petitioner's Response 19
to First Set of

12 Interrogatories

13 Exhibit 3 Petitioner's Response 20
to Second Set of

14 Interrogatories

15 Exhibit 4 10/26/11 Verification 23

16 Exhibit 5 10/26/11 Declaration 35

17 Exhibit 6 Section of E-Z Track 38

18 Exhibit 7 ' Package of E-Z Track 38

19 Exhibit 8 Bachmann HO Scale 40
Electric Train, Item

20 No. 76336

21 Exhibit 9 Track Planning Book 44

22 Exhibit 10 Package with bubble 46
pack containing two

23 couplers

24 Exhibit 11 '724 Registration file 48
history

25
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1
2 EXHIBIT INDEX (Cont'd)
3 NAME DESCRIPTION PAGE
4 Exhibit 12 '724 Trademark 68
Registration

5

Exhibit 13 10/20/11 Letter 116
6

Exhibit 14 Package for Center 121
7 Shank E-Z Mate Couplers
8 Exhibit 15 Intro copy of 1995 125

Catalog

9

Exhibit 16 Newsletter 127
10

Exhibit 17 Ad insert 128
11

Exhibit 18 Newsletter 129
12

Exhibit 19 Portion of Newsletter 130
13 '

Exhibit 20 Copy of a portion of 132
14 catalog page
15 Exhibit 21 Directory Listing 133
16
17 (Exhibits 6, 7, 8 and 10 retained to be

18 photographed by counsel.)
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Douglas C. Blaine

2 in 1997 on toy train sets?

3 A It was used in connection with marketing
4 for the train sets, marketing and promotional

5 materials.

6 Q You say "marketing and promotional

7 materials." What do you mean? First of all, what
8 do you mean by marketing materials?

9 A Could be advertising, public relations,

10 newsletters, anything of that nature.

11 Q Now, do you recall specifically how E-Z

12 was used in 1997?

13 A I believe it was used on a national

14 advertising campaign that appeared in USA Today as

15 part of the headline.

16 0 Were you involved in that campaign?

17 A Yes.

18 Q Do you recall what the headline said?

19 A Not exactly, but something about that the

20 train would be E-Z to use or E~Z to set up.

21 0 And this occurred in 19977
22 A I believe so.
23 Q And prior to this date, is it correct that

24 the mark E-Z was not used in conjunction with toy

25 train sets?
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Douglas C. Blaine

0] And did you understand that information to
be correct and accurate at the time?

A I did.

Q Has anything happened between then and now
that makes you think that the information provided
in response to Interrogatory 5A, B, C and D is no
longer correct?

THE WITNESS: Can I ask you a question or
let you know what my hangup is with the note?

MS. JACOBS-MEADWAY: If you just say you
can't answer the question as posed, you can't
answer the question as posed.

THE WITNESS: I can't answer the question
as posed.

BY MR. ZIPKIN:

Q Why can't you answer the question as
posed?

A I'm not sure if you're asking about the
use of the mark in relation to E-Z -- for E-Z for

E-Z Track sets or other E-Z marks, or if you're
asking for all production prior to 1997.

Q Let me ask the question again so it's
clear. What I'm asking is for the mark E-Z by

itself, when you answered these Interrogatories, and

TSG Reporting - Worldwide 877-702-9580

Page 25 |




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Douglas C. Blaine
Q Which of the answers to Interrogatories
5A, B, C and D are no longer correct?
A I don't know that they're not correct.
Q You executed these Interrogatory answers
on July 18, 2011. Did you know the answers were

correct on July 18, 20117

A I believe they were correct at that time.
Q And do you believe they're still correct?
A I believe they are.

Q Good. Let's go to Interrogatory 5B,

Interrogatory 5B asked for the date the mark E-Z by
itself was first used on toy trains, and you
provided 1997 as that date.

Can you please tell us the manner in
which the mark was used, the E-Z mark by itself, was
used in 19977

A I believe, without checking, I believe for
sure that there was reference in our catalog
promoting -- promoting our train sets or trains and
train sets.

0 This would be the 1997 catalog?

A I believe so.

Q Now, is that different than the national

advertising campaign that you referred to previously

TSG Reporting - Worl 877-702-9580
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Douglas C. Blaine

first time E-Z was used in
conjunction with train sets; is
that correct?")

MS. JACOBS-MEADWAY: Object to the form of

the question.
MR. ZIPKIN: 1I'll withdraw the question.
BY MR. ZIPKIN:

o] Is it correct that as far as you know, the
first use of E~Z in conjunction with toy trains was
the February 1997 catalog promoting toy trains?

MS. JACOBS-MEADWAY: Object to the form of
the question.
BY MR. ZIPKIN:

Q You can answer.

MS. JACOBS-MEADWAY: If you can. The
question is unclear.
THE WITNESS: Can you repeat the question,

please.

(Whereupon, the Reporter read
back a preceding portion of the
testimony as directed:

"O0. Is it correct that as far

as you know, the first use of
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1 Douglas C. Blaine

2 conjunction with accessories for toy trains, namely,
3 toy train tracks?

4 A I would say 1997.

5 Q And what would be the basis of your

6 testimony that the proper date is 19972

7 A Again, the advertising in the catalog as
8 previously referenced.

9 Q And this is the catalog that came out in
10 February of 19972

11 A Correct.

12 Q And then as far as Interrogatory 5D is
13 concerned, you advised in the answer to

14 Interrogatory 5D that the first time the E-Z mark
15 was used in conjunction with couplers for toy

16 railway carriages was 1997; is that correct?

17 A Correct.

18 o) And what is the basis of that?

19 A The couplers are actually imprinted with
20 E-Z.

21 Q Where does the E-Z mark appear on

22 couplers?

23 A It's on the shank of the coupler.

24 0 As far as you know, that started in 19972
25 A I believe so.
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1 Douglas C. Blaine

2 A No.

3 0 Why not?

4 A I don't —- it's not defined enough for me

5 to answer.
6 Q Is the mark E-Z by itself -- was the mark
7 E-Z by itself in 1998 imprinted on train sets
8 themselves by Bachmann?
9 A No.
10 Q In July of 1998, was the mark E-Z
11 imprinted on trains sold by Bachmann?
12 A No.
13 Q - In July of 1998, was the mark E-Z by
14 itself imprinted on train tracks, toy train tracks
15 sold by Bachmann?
le A No.
17 0 Now, I'd like to refer you to Page 50 of
18 Blaine Exhibit 11 and point out that this is a
19 document entitled Combined Declaration under
20 Sections 8 and 15. You testified earlier that
21 you're involved in the maintenance of trademark
22 registrations.
23 Do you understand what a declaration
24 under Sections 8 and 15 is?

25 A I do.
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Douglas C. Blaine
that when the declaration which
appears on Pages 50 through 51
of Blaine Exhibit 11 was
submitted to the Patent and
Trademark Office and signed by
Walter Reece on September 24,
2004, the mark E-Z had not been
used for five years continuously
on toy train sets?")
MS. JACOBS-MEADWAY: Object to the form of
the question, vague and misleading.
MR. ZIPKIN: So noted.
THE WITNESS: I will -- I don't know.
BY MR. ZIPKIN:
Q Am I correct that the mark E-Z by itself
had never been used on train sets, toy train sets?
A I don't know.
Q Am I correct that you've never seen the

mark E-Z by itself placed on toy train sets by

Bachmann?
A To my knowledge, that's correct.
Q Is it also correct that you've never seen

a mark comprised of just E-Z placed on toy trains by

Bachmann?
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Douglas C. Blaine
you've requested.
MR. ZIPKIN: Off the record.
(Discussion off the record.)
BY MR. ZIPKIN:

Q Mr. Blaine, the petition for cancellation
in this action identifies the E-Z family of marks as
the marks E-Z, E-Z Track, E-Z Mate and E-Z Lube.
I'd like to ask you some questions about the E-2Z
family of marks.

Also, call your attention to the
first -- the second page of Blaine Exhibit 1, which
identifies the E-Z marks as well. Can you tell us,
please, when the E-Z Mate mark was first used?

A I believe that was 1997.

Q And the E-Z Track mark, when was that
first used?

1997.

When was the E-Z Lube mark first used?

- OB

I'm not sure.

Q It would have been later than 1997; would

it not?
A That is correct.
Q Now, as far as the E-Z Mate mark was

concerned, you say 1997. When in 1997 would that
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Douglas C. Blaine

have been?

A I don't know.

Q Would that have been when the catalog was
issued in 19972

A I assume so. I'm not a hundred percent
sure. I'd have to look at the catalog.

0 What month was the 1997 catalog issued?

A Generally comes out in February.

0 Would the E-Z Track mark have been first
used in the February 1997 catalog as well?

A Yes.

Q Would we see the E-Z Lube mark in the 1997
catalog?

A I don't believe so, but I'm not a hundred
percent sure.

Q And previously you said that the first use

of the E-Z mark was the 1997 catalog; is that

correct?
A Correct.
Q Are any of the marks -- first of all, do

you know what the term G Gauge is, letter G, Gauge?
A Yes.

Q What is G Gauge?

A G Gauge is a catch-all terminology. In
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Douglas C. Blaine

7 was marked

number.
(Exhibit Blaine-1
for identification.)
BY MR. ZIPKIN:
Q Mr. Blaine, can you identify Blaine

Exhibit 1772

A

Yes. This was an insert that appeared in

USA Today across the country.

Q
A

Do you recall when that was?

I don't recall specifically.

somewhere in the 1990s.

Q
A

Q

Was this 199772

I don't recall.

It was in --

Was that advertisement prepared while you

were working for the advertising agency?

A

Q

Yes.

So that would have been prior to 1999; is

that correct?

A

Q
A
Q

That is correct.

Now, can you read the title

of this now?

E-Z Track Set-up Makes E-Z Train Fun.

So once again, that's a play on the word

"easy," E-A-S-Y; is it not?

A
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