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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THOMAS SKOLD,
CIVIL ACTION NO.
Plaintiff,
VS.
JURY TRIAL DEMANDED
GALDERMA LABORATORIES, L.P.,
GALDERMA LABORATORIES, INC.
and GALDERMA S.A.,
Defendants.
COMPLAINT

Plaintiff Thomas Skold, located at Bjorné Gard SE-761, 41 Norrtilje, Sweden
(“Plaintiff”), by way of Complaint against defendants Galderma Laboratories, L.P. and
Galderma Laboratories, Inc., both located at 14501 N. Freeway, Ft. Worth, TX 76177,
and Galderma S.A., located at World Trade Center, Avenue de Gratta-Paille 1, Case
Postale 552, 1000 Lausanne 30 Grey, Switzerland (collectively, “Defendants”), says:

INTRODUCTION
1. This civil action arises from Defendants’ unlawful infringement of
Plaintiff’s trademark, “Restoraderm.” Plaintiff developed the trademark, actively used it
prior to the Defendants, owns it exclusively pursuant to a written agreement with the
Defendants and their predecessor-in-interest, and continues to use both the trademark
and the technology associated with it. Defendants’ improper use of the trademark on
dermatological products sold in the United States constitutes a clear and ongoing
infringement, unfair competition, breach of contract, and unjust enrichment. Plaintiff

seeks money damages and injunctive relief.
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JURISDICTION AND VENUE
2, This action arises under the Lanham Trademark Act, 15 U.S.C. §§ 1051, et
seq. (the "Lanham Act"). Accordingly, this Court has federal question jurisdiction over
the subject matter of this action pursuant to 15 U.S.C. § 1221, 28 U.S.C. § 1331 and 28
U.S.C. §§ 1338(a), (b). The Court also has supplemental jurisdiction over the Plaintiff’s
state law claims pursuant to 28 U.S.C. § 1367.
3. Venue in this district is proper under 28 U.S.C. § 1391(b) because a

substantial part of the events giving rise to the Plaintiff’s claims occurred in this District.

PARTIES
4. Plaintiff Thomas Skold is an individual and a citizen of Sweden.
5. Defendant Galderma S.A., is a Swiss corporation with its principal place of

business at World Trade Center, Avenue de Gratta-Paille 1, Case Postale 552, 1000
Lausanne 30 Grey, Switzerland. As part of its business, Galderma S.A. is involved in the
research, development, marketing, and sale of pharmaceutical and therapeutic skin care
products.

6. Defendant Galderma Laboratories, Inc. is a Delaware corporation with its
principal place of business at 14501 North Freeway, Fort Worth, Texas 76177. As part of
its business, Galderma Laboratories, Inc. is involved in the research, development,
marketing, and sale of pharmaceutical and therapeutic skin care products.

7. Galderma Laboratories, L.P. is a Texas Limited Partnership with its
principal place of business at 14501 North Freeway, Fort Worth, Texas 76177. As part of
its business, Galderma Laboratories, L.P. is involved in the research, development,

marketing, and sale of pharmaceutical and therapeutic skin care products.
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8. Upon information and belief, Galderma S.A. is the ultimate owner of
Galderma Laboratories, Inc. and Galderma Laboratories, L.P.

9. Each defendant acted in concert and active participation with each other
in committing the wrongful acts alleged herein.

BACKGROUND OF THE ACTION

10.  Skold is the rightful owner of the trademark “Restoraderm,” which he
developed and consistently used to describe, promote and designate the source of a
dermal delivery technology and product for use with pharmaceuticals and cosmetics.

11.  Skold began development work on the technology that eventually came to
be known as Restoraderm in Summer 2001. He then set about finding an entity that
would be interested in licensing the technology and developing the resulting product for
marketing and distribution at the mass consumer level.

12. In furtherance of this objective, Skold met with Collagenex
Pharmaceuticals, Inc. (“Collagenex”) of Newtown, Pennsylvania, in September of 2001,
at which time he presented different formulations of his Restoraderm technology,
including formulations with specific drugs. Skold used the phrase “Restoraderm
technology” with Collagenex both in his oral presentation and in related written
documents.

13. In February of 2008, Galderma S.A. announced that its U.S. holding
company, Galderma Laboratories, Inc., was acquiring all of the outstanding shares of
Collagenex.

14.  Around the same time that Skold was meeting with Collagenex, Skold also
scheduled meetings to present his Restoraderm technology to several other companies,

including subsidiaries of the Johnson & Johnson family of companies (including its
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Ortho McNeil and Neutrogena units) (collectively, “Johnson & Johnson”), Medicis
Pharmaceuticals and Allergan, Inc. |

15. At his meeting with Johnson & Johnson on September 11, 2001, Skold
used the term “Restoraderm,” both in documents and in his oral presentation.

16.  The meeting with Medicis took place by teleconference, with Skold again
presenting the “Restoraderm” technology.

17.  Skold also used the phrase “Restoraderm technology” in exchanges with
Allergan.

18.  During the Fall of 2001, Skold also marketed the Restoraderm technology
to another prospective licensee, Bi-coastal Pharmaceutical Corporation.

19.  Skold first manufactured a Restoraderm product in its current form in
about October 2001.

20. Skold delivered samples of material labeled “Restoraderm” for topical
application to Collagenex in November and December 2001.

21.  Skold also delivered samples to Collagenex representatives at a January
2002 meeting held in the Caribbean.

22. A Letter of Intent was entered between Skold and Collagenex in December,
2001.

23.  On 11 February 2002, a Co-operation, Development and Licensing
Agreement was signed between Collagenex and Skold (“2002 Agreement”).

24. Under the 2002 Agreement, Skold was to continue to develop the

Restoraderm technology.
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25.  As part of the Agreement, Collagenex was responsible for developing and
maintaining all intellectual property rights pertaining to Restoraderm, including the
registration and protection of the term “Restoraderm” as a trademark.

26. Beginning in 2002, Collagenex began the process of registering the term
“Restoraderm” as a trademark in dozens of different jurisdictions, including the United
States.

27.  For accounting purposes, Collagenex sought to restructure the 2002
Agreement, resulting in an Asset Purchase and Product Development Agreement dated
19 August 2004 (“2004 Agreement”). A true and correct copy of the 2004 Agreement is
attached as Exhibit A.

28. Earlier that same month, Collagenex and Skold signed a Consulting
Agreement whereby Skold was to provide “technical consulting and development
services with respect to the Restoraderm Technology in such manner as shall be
requested by the Company from time to time (the ‘Services’).” “Restoraderm
Technology” was defined to mean the topical drug delivery technology developed by
Skold.

29. The 2004 Agreement formalized Skold’s control of the Restoraderm
development.

30. In the course of negotiating the 2004 Agreement, Collagenex confirmed
that the Restoraderm trademark was part of the assets covered by the 2004 Agreement.

31, During the period prior to the acquisition of Collagenex by Galderma
Laboratories, Inc., the term “Restoraderm” was exclusively used by Collagenex to refer

to Skold’s technology and products using his technology.
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32. The trademark “Restoraderm” was and is well recognized in the
dermatology community as equating with Skold’s technology.

33. In about March, 2008, Galderma Laboratories, Inc. acquired Collagenex.
When Galderma Laboratories, Inc. acquired Collagenex, the Defendants understood
that the trademark “Restoraderm” was equated with Skold’s technology.

34. On November 27, 2009, Galderma Laboratories, Inc. terminated the 2004
Agreement with Skold.

35. Under Section 8.5(b) of the 2004 Agreement, all of the previously
purchased assets, including all “Restoraderm Intellectual Property,” the books and
records relating to the Restoraderm Intellectual Property, and all goodwill relating to
the Restoraderm Intellectual Property reverted to Skold.

36. The parties’ contractual intent was that the Restoraderm trademark would
be returned to Skold if the 2004 Agreement were cancelled by Collagenex (or its
successors-in-interest).

37. The Defendants, which have registered the term Restoraderm as a
trademark in the United States and other jurisdictions, have failed to return the
Restoraderm trademark to Skold in accordance with the 2004 Agreement. A proceeding
is currently pending before the U.S. Patent and Trademark Office which seeks the
cancellation of the Defendants’ registration of the Restoraderm trademark.

38.  After termination of the 2004 Agreement, the Defendants gave mixed
messages concerning their intentions concerning their future use of the Restoraderm

trademark and the Restoraderm technology developed by Skold.



Case 2:14-cv-05280-TJS Document 1 Filed 09/15/14 Page 7 of 43

39. On September 14, 2010, however, a Press Release was issued by Galderma
Laboratories, L.P., announcing the launch of “Cetaphil® Restoraderm® products” in
the United States.

40. This Press Release made it clear that the Defendants intended to use the
mark “Restoraderm” in connection with a product to be sold by them in the United
States.

41.  Prior to September of 2010, the trademark “Restoraderm” was publicly
used by Plaintiff and the Defendants in discussions with pharmaceutical and cosmetic
companies, as well as in discussions with independent scientists and researchers, to
refer to Skold’s Restoraderm technology and products using that technology.

42. The Defendants’ Press Release was the first time that the Defendants had
used the term “Restoraderm” in connection with a U.S. product that did not involve
Skold’s Restoraderm technology.

43. The Press Release conflated the roles of the three named defendants in the
launch, marketing and sale of the new product. For example, while the Press Release
was issued by Galderma Laboratories, L.P., it referred to “Galderma” as “created in 1981
as a joint venture between Nestle and L'Oréal.” Upon information and belief, this
describes the entity now known as Galderma S.A. The Press Release also quoted
Francois Fournier, described as the “President of U.S. & Canadian operations of
Galderma Laboratories.”

44. In the summer of 2013, Skold signed an agreement with a U.S.-based
company for the development of dermatology products based on the Restoraderm

technology, which agreement was amended in November of 2013.
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45. The Restoraderm marks of Skold and the Defendants are the same and
both are directed to topical formulations, or the development of the same.

46. The Galderma Defendants’ “Restoraderm” product is aimed, among other
things, at the treatment of dermatitis. Skold’s Restoraderm is likewise aimed, among
other things, at the treatment of dermatitis.

47. In such circumstances, the Galderma Defendants’ use of the term
“Restoraderm” to identify their product causes a likelihood of confusion.

FIRST COUNT
(Lanham Act - Trademark Infringement)

48.  Plaintiff realleges each allegation set forth in the paragraphs above.

49.  Plaintiff is the rightful owner of the Restoraderm trademark.

50. The mark is valid and legally protectable, and Plaintiff has consistently
used the mark in interstate commerce.

51.  Defendants’ distribution, marketing, promotion, offering for sale, and sale
of goods bearing the Restoraderm trademark in interstate commerce has and will
continue to cause confusion, mistake and deception.

52.  Plaintiff has been damaged and will continue to be damaged as a result of
the Defendants’ unlawful conduct.

53.  Plaintiff has no adequate remedy at law for Defendants’ wrongful conduct
because, among other things, (a) Plaintiff’s trademark is a unique and valuable property
which has no readily determinable market value, (b) Defendants’ infringement
constitutes harm to Plaintiff such that he could not be made whole by any monetary
award, (c) if Defendants’ wrongful conduct is allowed to continue, the dermatological

and pharmaceutical industries and their purchasing publics are likely to become further
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confused, mistaken, or deceived as to the source, origin, or authenticity of the infringing
materials, and (d) Defendants’ wrongful conduct, and the resulting damage to Plaintiff,
is continuing.

SECOND COUNT
(Lanham Act - False Advertising)

54. Plaintiff realleges each allegation set forth in the paragraphs above.

55. Plaintiff is the rightful owner of the Restoraderm trademark.

56. The mark is valid and legally protectable, and Plaintiff has consistently
used the mark in interstate commerce.

57. Defendants’ distribution, marketing, promotion, offering for sale, and sale
of goods bearing the Restoraderm trademark in interstate commerce constitutes false
designations of origin and false descriptions or representations that Defendants’
products originate from or are authorized by Plaintiff, when they are not, or make use of
Plaintiff’s Restoraderm technology, when they do not.

58.  As a result of Defendants’ unauthorized use of the Restoraderm trademark
that is confusingly similar to the Plaintiff’s use of the trademark, the dermatological and
pharmaceutical industries, and their purchasing public, are likely to be misled and
confused as to the source, sponsorship, or affiliation of Defendants’ products.

59. Such conduct limits Plaintiff’s abili’ty to market and license the
Restoraderm name and Restoraderm technology.

60.  Plaintiff has been damaged and will continue to be damaged as a result of
the Defendants’ unlawful conduct.

61.  Plaintiff has no adequate remedy at law for Defendants’ wrongful conduct

because, among other things, (a) Plaintiff’'s trademark is a unique and valuable property
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which has no readily determinable market value, (b) Defendants’ infringement
constitutes harm to Plaintiff such that he could not be made whole by any monetary
award, (c) if Defendants’ wrongful conduct is allowed to continue, the dermatological
and pharmaceutical industries and their purchasing publics are likely to become further
confused, mistaken, or deceived as to the source, origin, or authenticity of the infringing
materials, and (d) Defendants’ wrongful conduct, and the resulting damage to Plaintiff,
is continuing,.

THIRD COUNT
(Lanham Act - Unfair Competition)

62.  Plaintiff realleges each allegation set forth in the paragraphs above.

63.  Plaintiff is the rightful owner of the Restoraderm trademark.

64. The mark is valid and legally protectable, and Plaintiff has consistently
used the mark in interstate commerce.

65. Defendants’ knowing and intentional distribution, marketing, promotion,
offering for sale, and sale of goods bearing the Restoraderm trademark in interstate
commerce in circumstances under which third parties and the public will be misled and
confused as to the source, sponsorship, or affiliation of Defendants’ products constitutes
unfair competition.

66. Such conduct limits Plaintiffs ability to market and license the
Restoraderm name and Restoraderm technology.

67.  Plaintiff has been damaged and will continue to be damaged as a result of
the Defendants’ unlawful conduct.

68.  Plaintiff has no adequate remedy at law for Defendants’ wrongful conduct

because, among other things, (a) Plaintiff’s trademark is a unique and valuable property

10
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which has no readily determinable market value, (b) Defendants’ infringement
constitutes harm to Plaintiff such that he could not be made whole by any monetary
award, (c) if Defendants’ wrongful conduct is allowed to continue, the dermatological
and pharmaceutical industries and their purchasing publics are likely to become further
confused, mistaken, or deceived as to the source, origin, or authenticity of the infringing
materials, and (d) Defendants’ wrongful conduct, and the resulting damage to Plaintiff,
is continuing.

FOURTH COUNT
(Unfair Competition Under Pennsylvania Law)

69.  Plaintiff realleges each allegation set forth in the paragraphs above.

70.  Plaintiff is the rightful owner of the Restoraderm trademark.

71.  The mark is valid and legally protectable, and Plaintiff has consistently
used the mark.

72.  Defendants’ knowing and intentional distribution, marketing, promotion,
offering for sale, and sale of goods bearing the Restoraderm trademark in circumstances
under which third parties and the public will be misled and confused as to the source,
sponsorship, or affiliation of Defendants’ products constitutes unfair competition.

73.  Plaintiff has been damaged and will continue to be damaged as a result of
the Defendants’ unlawful conduct.

74.  Plaintiff has no adequate remedy at law for Defendants’ wrongful conduct
because, among other things, (a) Plaintiff’s trademark is a unique and valuable property
which has no readily determinable market value, (b) Defendants’ infringement
constitutes harm to Plaintiff such that he could not be made whole by any monetary

award, (c¢) if Defendants’ wrongful conduct is allowed to continue, the dermatological

11
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and pharmaceutical industries and their purchasing publics are likely to become further
confused, mistaken, or deceived as to the source, origin, or authenticity of the infringing
materials, and (d) Defendants’ wrongful conduct, and the resulting damage to Plaintiff,
is continuing.

FIFTH COUNT
(Breach of Contract Under Pennsylvania Law)

75.  Plaintiff realleges each allegation set forth in the paragraphs above.

76.  Defendants’ acts constitute a material and ongoing breaches of the 2004
Agreement.

77.  As a result of these breaches, Plaintiff has suffered and continues to suffer
damages.

SIXTH COUNT
(Unjust Enrichment Under Pennsylvania Law)

78.  Plaintiff realleges each allegation set forth in the paragraphs above.

79.  Plaintiff has conferred benefits on Defendants as a result of Defendants’
use of Plaintiff’'s Restoraderm trademark and related good will.

80. Defendants have improperly taken and retained these benefits in
circumstances under which it is inequitable for them to do.

RELIEF SOUGHT

WHEREFORE, Plaintiff respectfully requests that this Court rant judgment in its
favor and against the Defendants, jointly and severally, for (a) compensatory and
statutory damages under the Lanham Act and Pennsylvania law, including treble
damages under the Lanham Act, (b) punitive damages under Pennsylvania law, (c)
disgorgement of profits under Pennsylvania law, (d) attorneys’ fees under Plaintiff’s

statutory claims, (e) a declaration of the parties’ respective rights and obligations under

12
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the 2004 Agreement, (f) permanent injunctive relief prohibiting defendants’ ongoing
unlawful conduct described above, and (g) costs and such other and further relief as the
Court deems just and proper.

JURY DEMAND

Plaintiff hereby demands a trial by jury.

DATED: September 15, 2014

Michael D. LiPuma, Atty ID # 74790
ML-445

Law Office of Michael LiPuma

325 Chestnut Street, Suite 1109
Philadelphia, PA 19106

Ph: (215) 922-2126

Fax: (215) 922-2128

Of Counsel:

Bruce W. Clark
Christopher J. Michie
CLARK MICHIE LLP
103 Carnegie Center
Suite 300

Princeton, NJ 08540

Ph: (609) 955-3477
Fax: (609) 955-3478

13
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EXHIBIT A
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ASSET PURCHASE AND PRODUCT DEVELOPMENT AGREEMENT

by and between
COLLAGENEX PHARMACEUTICALS INC.
and

THOMAS SKOLD

Dated as of August 19, 2004
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ASSET PURCHASE AND PRODUCT DEVELOPMENT AGREEMENT

This ASSET PURCHASE AND PRODUCT DEVELOPMENT AGREEMENT (the
“Agreement™), dated as of August 19, 2004 (the “Effective Date™), is made by and between
CollaGenex Pharmaceuticals Inc., a Delaware corporation having its principal office at 41
University Drive, Newtown, Pennsylvania, United States of America [8940 (“CellaGenex™), and
Thomas Skold, a citizen and resident of Sweden of Bjomo Gaid, S-761 41 Norrtalje, Sweden
(“Skold”). CollaGenex and Skold are cach sometinies referred 10 individually as a “Party” and
together as the “Parties.”

RECITALS

WHEREAS, the Parties entered into that certain Co-operation, Development and
Licensing Agreement dated February 12, 2002 (the “‘Original Agreement™);

WHEREAS, the Parties desire to madify the terms of their relationship by terminating the
Original Agreement and, simultancously therewith, entering into this Agreemient; and

WHEREAS, in connection with such modification of terms, CollaGenex desires 1o
acquire from Skold the topical technology that Skold has developed, as more specifically
described herein, and Skold desires to transfer to CollaGenex, such topical delivery technology.

NOW, THEREFORE, in consideration of the foregoing premises and the representations,
covenants and agreements contained herein, CollaGenex and Skold, intending to be legally
bound, hereby agree as follows:

ARTICLE i
DEFINITIONS

When used in this Agrecement, whether in the singular or plural, each of the tollowing
capitalized terms shall have the meanings set forth in this Adticle .

1.1 “Affiliate” means a Person that, directly or indirectly, through one ar more
intermediates, controls, is controlled by, or is under common control with, the Person specitied.
For the purposes of this definition, control shall mean the direct or indirect ownership ol (i) in
the case of corporate entities, securitics authorized to cast more than fifty pereent (30%) of the
votes in any election for directors, (ii) in the case of non-corporate entjties, more than fifty
percent (50%) ownership interest with the power to dircct the management and policies of such
non-corporate entily, or (iii) such lesser percentage as may be the maximum percentage allowed
ta be owned by a foreipn corporation under the applicable laws or regulations of a particular
jurisdiction outside of the United States) of the equity having the power to vote in the election of
directors or to direct the management and policies of another entity. Notwithstanding the
foregoing, the term “Affiliate” shall not include subsidiaries in which a Person or its Affiliates
owns a majerity of the ordinary voting puwer 1o elect a majority of the board of directors, but is
restricted from electing such majority by contract or otherwise, until such time as such restriction
is no longer in effect.

[-PR/1256533.9
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1.2 “Books and Records” means copies of all books and records of Skold and its
Affiliates related to the Restoraderm Technology or the Purchased Assets.

1.3 *Addilional Records” means any and all records or documentation in whatever
form perlaining to the development, marketing or sales of a Product and ori ginating from or
generated by CollaGenex under this Agreement such as, but not limited to, batch protocols,
sterility protocols, clinical trial documentation, specification over raw materials and markeling
materials.

1.4 “Business Day” means any day except Saturday and Sunday, on which
commercial banking institutions in New York are open for business. Any reference in this
Agreement to “day”, whether or not capitalized, shall refer to a calendar day, noi a Business Day.

1.5 “Commercially Reasonable Efforts” means, with respect to a Party, the efforts
and resources which would be used by that Party consistent with prevailing pharmaceutical
industry standards for a company of similar size and scope to such Party with respect to «
product or potential product at a similar stage in jts development or product life and of similar
market potential, taking into account efficacy, safety, the anticipated Regulatory Authority
approved Jabeling, the competitiveness of altemative products in the market place or under
development, the patent and other proprietary position of the product, the likelihood of
Regulatory Approval, the commercial value of the product and other relevant faciors.

1.6 “Confidential Information” means all secret, confidential or proprietary
information or data, whether provided in written, oral, graphic, video, computer or other form,
provided by one Party (the “Disclosing Party”) to the other Party (the “Receiving Party™)
pursuant to this Agreement or generated pursuant 1o this Agreement, including but not limited to,
information relating to the Disclosing Party’s existing or proposed research, development efforts,
patent applications, business or products and any other information or materials that have not
been made availablc by the Disclosing Party to the general public. The terms of this Agreement
shall also be deemed Confidential Information hereunder, except to the extent disclosed pursuant
to Section 7.5 herein. Notwithstanding the foregoing sentences, Confidential Information shall
not include any information or materials that:

(a) were already known to the Receiving Party (other than under an obligation
of contidentiality) at the time of disclosure by the Disclosing Party 1o the extent such Receiving
Party has documentary evidence to that effect;

(b)  were gencrally available to the public or otherwise part of the public
domain at the time ol its disclosure to the Receiving Party;

©) became generally available to the public or otherwise part of the public
domain after its disclosure or development, as the case may be, and other than through any act or
omission of a Party in breach of such Party’s confidentiality obligations under this Agreement; or

() were subsequently lawfully disclosed to the Receiving Party by a Third

Party who had no obligation to the Disclosing Party not to disclose such information or materials
to others.
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1.7 “Control,” “Controls,” “Controller” or “Controlled” means with respect to
Technology and/or Patent Rights, the ownership thereof, or the possession of the ability Lo grant
licenses or sublicenses thereto without violating the terms of any agreement or other arrangement
with, or the rights of, any Third Party existing as of the date on which such license or sublicense
is granted.

1.8 “FIDA” means the United States Food and Drug Administration, or any suceessor
agency thereof,

1.9 “First Commercial Sale™ means the first sale by CollaGenex or its Affiliates or
sublicensees of a Product to a Third Party for end use or consumption of such Product after a
Regulatory Authority has granted Regulatory Approval of such Product, if applicable.

1.10 “Force Majeure™ means any occurrence beyond the reasonable control of a Party
that prevents or substantially interfcres with the performance by the Party of any of its
obligations hereunder, if such oceurs by reason of any act of God, {lood, fire, explosion,
carthquake, strike, Jockout, [abor dispute, casualty or accident; or war, revolution, civil
commotion, acts of public enemies, terrorist attack, blockage or embargo; or any injunction, law,
order, prociamation, regulation, ordinance, demand or requirement of any government (1o the
extent such government has ruling authority over such Party) or of any subdivision, authority or
representative of any such government; or other similar event, beyond the reasonable control of
such Party, if and only if the Party affected shall have uscd reasonable efforts fo avoid such
occurrence,

LIl “Know-how” means, whether or not pafented or paientable, all ideas, inventions,
trade secrets, dala, instructions, methods, techniques, assays, processes (including technolagy
manufacturing processes), procedures, inventions, know-how, data, designs, formulas,
validations, documentation, technology, materials, equipment, specifications, and information.

1,12 “Losses” means any and all liabilitics, damages. fincs, penalties, deficiencies,
losses and expenses (including interest, court costs, amounts paid in settlement, reasonable fees
of attorneys, accountants and other experts or other reasonable expenscs of litigation or other
proceedings or of any claim, default or assessment); provided, however, that the term “[Losscs”
shall not include any special, consequential, indirect, punitive, provisional or similar damages,
except to the cxtent actually paid by a Pariy pursuant to any Third Party Claim.

.13 “NDA” means a New Drug Application pursuant to 2[ U,S5.C. Section 505(b)(1)
or Section 505(b)(2) submitted to the FDA or any successor application or procedure required for
Regulatory Approval to commence sale of a Product,

.14 “Net Sales” means the gross amounts reccived by CollaGenex or any of its
Affiliates on account of sales of Products to Third Parties (ineluding without limitation Third
Party distributors and wholesalers), less the total of:

() Trade, cash and/or quantity discounts actually allowed or accrued which
are not alrcady reflected in the amount invoiced;
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(b) Excise, sales and other consumption taxes (including VAT on the sale of
such Products) and custom duties to the extent included in the invoice price and to the extent
such taxes are remitted to the applicable taxing authority;

(©) Freight, insurance and other transportation charges to the extent included
in the invoice price and separately identified on the invoice or other documentation maintained in
the ordinary coursc of business;

@ Amounts repaid, credited or accrued by reason of returns, rejections,
defects or recalls or because of chargebacks, retroactive price reductions, refunds or billing
errors;

(e) Payments and rebates directly related (o the sale of Products aces ned, paid
or deducted in a manner consistent with generally accepted accounting principles (“GAAP”),
pursuant to agreements with Third Parties or governmental regulations (including, but not
limited 1o, those granted or given to managed health care organizations, wholesalers and other
distributors, buying groups. health care insurance carrers. or to federal, state and local
governments);

® Amounts written off by reason of uncorrectable debt;

€3] Any royalties payable to Third Parties in the event that a Product contains
one or more ingredients in which royalty amounts arc to be paid on such other ingredients; and

(h)  Any other similar and customary deductions taken in accordance with
GAAP consistently applied.

Use of Products for promational, sumpling or compassionate use purposes or for use in clinical
trials shall not be considered in determining Net Sales. [n the case of any sale of a Product
between CollaGenex and its Affiliates for resale, Net Sales shall be calculated as above only on
the first arm’s length sale thereafter to a Third Party.

LI5S “Patent Rights” means all patents and patent applications and all patent
applications hereafier filed, including any continvations, continuations-in-part, divisions,
provisionals or any substifute applicalions, non-provisional applications, any patent issued with
respect to any such patent applications, any reissue, reexamination, renewal or extension
(including any supplemental patent certificate) of any such patent, and any confirmation patent
or registration patent or patent of addition based on any such patent, and all foreign counterparts
of any of the foregoing.

1.16  “Person” means any individual, firm, corporation, partnership, Jimited liability
company, trust, unincorporaled organization or other entity or a government agency or political
subdivision thereto, and shall include any successor (by merger or otherwise) of such Person.

1.17  “Product” means a product incorporating the Restoraderm Technology.

118 “Regulatory Approval” means the technical, medical and scientific licenses,
registrations, authorizations and approvals (including, without limitation, approvals of NDAs,
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supplenients and amendments, pre- and post- approvals, pricing and Third Party reimbursement
approvals, and labeling approvals) of any national, supra-national, regional, stal¢ or local
regulatory agency, department, bureau, commission, council or other governmental entity,
necessary for the development (including the conduct of clinjcal trials), manufacture,
distribution, marketing, promotion, offer for sale, use, import, reimbursement, export or sale of a
Productin a regulatory jurisdiction.

119 “Regulatory Authority” meaas any national (e.g., the FDA), supra-national,
regional, statc or local regulatory agency, department, bureau, commission, council or other
governmental entity involved in the granting of Regulatory Approval in any country.

120 “Restoraderm Intellectual Property” means all (2) Resloraderm Patent Rights;
(b) Restoraderm Know-How, and all rights in any jurisdiction to limit the use or disclosure
thercof; and (c) rights to sue and recover damages or obtain injunctive relief for past and future
infringement, dilution, misappropriation, violation or breach thereof,

121 “Restoraderm Know-How™ means any and all Know-How owned or Controlled
by Skold or its Affiliates as of the Effective Date relating to the Restoraderm Technology

122 “Restoraderm Patent Rights” means any and all Patent Rights owned or
Controlled by Skold or its Affiliates as of the Effective Date relating to the Restoraderm
Technology. Schedule 1.22 contains those Patent Rights that have previously been assigned to
CollaGenex by Skofd, which Patent Rights are so specified under Schedule 1.22.

123 “Restoraderm Technoloay” means the topical drug delivery technology developed
by Skold and covered by the patent applications recited in Scheduje 1.22. For the avoidance of
doubt technology for oral, nasal or intravenous use shall not, when used in this Agreenient, be
embraced by the term “lopical”,

.24 “Sublicense Income” shall mean royalties actually received from a Third Party by
CollaGenex on account of sales of Products by such Third Party in consideration for the grant of
a sublicense to such third party under the Restoraderm Patent Rights.

1.25  “Third Party(ies)” means any Person other than Skold, CollaGenex and their
respective Affiliates.

126  “Trademark” or “Trademarks” means all trademarks, service marks, trade names,
domain names, and registrations and applications for registration of the foregoing,

127 *Valid Claim” means a claim of an issued and unexpired patent which claim has
not been held invalid or unenforceable by a court or other government agency of competent
Jurisdiction from which no appeal can be or has been taken and hus not been held or admitted to
be invalid or unenforceable through re-exarnination or disclaimer, opposition procedure, nullity
suil or otherwise, which claim, but for the licenses granted herein, would be infringed by the sale
of a Product.
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ARTICLE 2
PURCHASE AND SALE; CONSULTING ARRANGEMENT

2.1 Purchase and Sale of Purchased Assets. Upon the terms and subject to the
conditions set forth herein, on the Effective Date, Skold shall sell, transfer and deliver to
CollaGenex, and cause its Affiliates to sell, transfer and deliver to CollaGenex, free and clear of
any encumbrances, and CollaGenex shall purchase from Skold and its Affiliates, Skold’s and its
Affiliates’ full, complete and irrevocable right, title and interest in and to the assets and rights of
Skold and its Affiliates that are set forth below (collectively, the “Purchased Assets”) comprising
all of the Skold’s and its Affiliates’ right, title and interest in the following:

(a) the Restoraderm Intellectual Property;
(b) the Books and Records relating to the Restoraderm Intellectual Property:

() all rights and claims of Skold and its Affiliates against Third Partics
relating to the Purchased Assets, choale or inchoate, known or unknown, conlingent or
otherwijse; and

{d) all goodwill, if any, relating (o the foregoing.

2.2 Excluded Assets. Notwithstanding anything to the contrary contained herein,
from and after the Effective Date, Skold and its Affiliates shall retain all of the right, title and
Interest in and to, and there shall be excluded from the sale, assignment or transfer hereunder,
and the Purchased Assets shall not include the following specifically cnumerated assets
(collectively, the “Excluded Assets”):

(a)  books and records that Skold or its Affiliates are required to retain
pursuant to any applicable ]aw or regulations, other than the Books and Records; and

(b) general books of account and books of original entry that comprise
Skold’s or its Affiliates’ permanent accounling or tax records.

23 Purchase Price. The purchase price payable to Skold (the “Purchase Price”) for
the sale of the Purchased Assets shall be up to US $1,000,000 payable in United States Dollars as
follows:

(a) US$150,000 within thirty (30) days after the Effcctive Date;
(b) U&$150,000 on Januvary 31, 2005; and

(c) US$700,000 within thirty (30) days after the issnance of a patent covering
the Restoraderm Technology, provided such issuance occurs after the First Commercial Sale,
provided further that if the patent issues prior to the First Commercial Sale, the payment pursuant
to this Section 2.3(c) will be paid within thirty (30) days after the First Commercial Sale of the
first Product, provided that if a patent never issues, no amounts shall be due under this Section
2.3(c) and the sale and transfer of the Purchased Assets shall still occur pursuant to the terms of
this Agreement. If CollaGenex makes a good faith determination for business reasons, in its sole
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discretion, to delay the launch of a commercially viable Product, then, provided that a patent has
issued covering the Restoraderm Technelogy, it will be deemed as if a First Commercial Sale has
occurred and CollaGenex shall pay Skold the US$700,000 payment for such Product within
thirty (30) days after such determination has been made.

24 Further Assurances, Skold shall execute and deliver (and shall cause its Affiliates
to execute and deliver) such additional instruments and other documents and use {and shall cause
its respective Affiliates to use) all reasonable efforts to take, or cause to be taken, all actions and
to do, or cause 10 be doug, 2ll things necessary under applicable law or reasonably requested by
CollaGenex to consummate the transactions contemplated hereby and to confirm and assure the
transfer of the Purchased Asscis to CollaGenex.

2.5 Consulting Agreement. On the Effective Date, Skold and CollaGenex shall enter
into a consulting agreement attached hereto as Exhibit A (the “Consulting Apreement”). Under
the terms of the Consulting A greement, Skold shall act as a consultant exclusively to CollaGenex
regarding the Restoraderm Technology. Any and all Patent Rights, Know-How, technology or
other intellectual property rights, whether developed, conceptualized, generated and/or put into
practice by Skold (individually or in conjunction with CollaGenex) during the term of this
Agreement or the Consulting Agrecment relating to the Restoraderm Technology or any other
topical drug delivery tcchnology shall be the sole property of CollaGenex. Skold shall promptly
notify CollaGenex, in writing, of any such Patent Ri ghts, Know-How, technology or other
intellectual property rights, and Skold will assign and hereby does assign, complete and
irrevocable right, title and interest in and to all such Patent Rights, Know-How, technalogy and
other intelleciual property rights.

ARTICLE 3
JOINT STEERING COMMITTEE; DEVELOPMENT PLAN ; BUSINESS PLAN

3.1 Joint Steering Committec.

(@)  Membership. Within thirty (30) days following the Effective Date, each
of the Partics shall appoint two persons from their respective organizations to serve on a joint
steering comunittee (“Joint Steering Committee”), it being understood that in addition to Skold.
Skold shall appoint an advisor or other designee to serve on the Joint Steering Commitlee,
provided such advisor and/or designec is teasonably acceptable to CollaGenex and js bound by
obligations of confidentiality at least as stringent as those contained herein, Either Party may
appoint, substitute or replace members of the Joint Steering Committee to serve as their
representatives upon nolice to the other Party, The Joint Steering Committee shall be chaired by
one of the CollaGenex representatives. Each representative of CollaGenex shall be entitled 1o
one vote and each representative of Skold shall be entitled to one vote. The Joint Steering
Commitiee shall to the extent practicable seck to operate by consensus, provided tha(
CollaGenex will have the tie-breaking vote on all Joint Steering Commiittee decisions.

(b) Reserved.
(c) Responsibilities. The Jaint Steering Committec shall perform the

following functions: (i) review and agree upon the Products to be developed; (ii) oversee the

275
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development of the Products pursuant to the terms of this Agreement; (ii1) review and agree upon
the Development Plans for Products and any material amendments to the Development Plans;
and (iv) have such other responsibilitics as may be assigned lo the Joinl Steering Commiliee
pursuant to this Agreement or as may be mutually agreed upon by the Parties from time to lime,

(d)  Meetings. The Joint Steering Committee shall regularly meet in person,
by video ar by teleconference (as mutually agreed by the Parties from time (o tme) twice a vear
or more frequently as may be agreed upon, 10 exercise its tesponsibilities, In order for a meeting
ofthe Joint Steering Commitlee w be convened, such meeting must include at least two (2)
committee members of cach Party and, provided this condition is met, a unanimous aclion taken
at such meeting shall have been duly and validly taken by the Joint Steering Committee. The
first meeting of the Joint Steering Commitice shall be convened within thirty (30) days from the
Effective Date, CollaGenex shall reimburse Skold's designee for reasonable out-of-pocket costs
associated with such designee attending any meeting of the Joint Steering Commiltee,

(e) Agendas and Minutes for the Joint Steering Committee. Unless otherwise
decided by the Joint Steering Committee, each Party will use reasonable efforts to disclose to the
chair all proposed agenda items along with appropriate background or supporting information at
least twenty (20) working days in advance of a Joint Steering Committee meeting. The chair
will use reasonable efforts to present an agenda with appropriate background or supporting
information at Jeast ten (10) working days in advance of a Joint Steering Committee mceeling.
After each meeting of the Joint Stecring Committee, the Party whose turn it was hosting such
meeting will prepare, within ten (10) working days after each meeting (whether held in person,
by video or by telecominunication), the minutes reporting in reasonable detail the actions taken
or to be taken by the Joint Steering Committee, or its designees, the attendees, the status of goals
and achievements as well as issues requiring resolution, and resolutions of previously reported
issues, which minutes shall set forth all pertinent information presented during the meeting in
form and content reasonably acceptable to the other Party and shall be signed by one of the Joint
Steering Committee representatives from each of the Partics

03] No Authority to Modify Agreement. The foint Steering Committee shall
have no authority to amend or waive compliance with the terms and conditions of this
Agreement, or to approve aclions of the Parties which are inconsistent with this Agreement.

3.2 Selection of and Responsibility for Development of Prodhucts,

(@) Proposals for Products. At any time after the Effective Date, cither Parly
may make a wriltep proposal to the Joint Steering Committee regarding the development of a
product. Such proposal shall include (i) any data and other mformation in its possession which
may be relevant to the use of the proposad produet, and (ii) an outline of the major devclopment
activities required to obtain Regulatory Approval for such proposed Product in the United States,
including a timeline for performing such activities, Thereafier, the Jojnt Development
Commiltee shall meet in order to review such proposal.

(b) Inclusion of P'roducts. With respect 10 a proposal pursuant 1o Section
3.2(a), if the Joint Steering Commitlee aceepts sueh proposal, such proposed Product shall be
developed by CollaGenex in accordance with the terms of this Agreement and the Development
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Plan prepared by CollaGenex pursuant to Section 3.3 for such Product. If the Joint Steering
Committee cannol agree on the inclusion of any proposed Product for development by
CollaGenex, CollaGenex shall have the final decision as to whether and which Products are
developed by CollaGenex under the terms of this Agreement. Tt is acknowledged and agreed by
the Parties that CollaGenex is currently developing a benzoyl peroxide Product (the “BPO
Product™) and a clobetasal product (the “Clobetasol Product”).

{¢)  Responsibility. CollaGenex shall have sole responsibility and use its
Commercially Reasonable Efforts for developing Products and shall bear all costs and expenses
associated with the development ot such Products.

3.3 Development Plans, Once the Joint Steering Committee agrees (o include, or
CollaGenex has selected, a Product for development, CollaGenex shall prepare a development
plan, including the clinical trials contemplated for each such Product (each, a “Development
Plan”). No later than October 31 of each year [ollowing the first year of a Development Plan,
CollaGenex shall update each Development Plan and provide such Development Plan to the
Joint Steering Committee for review and approval, provided that CollaGenex shall have the
final-decision making authority with respect to any clement of a Development Plan.

34 Devclopment Diligence. CollaGenex shall use its Commercially Reasonable
Efforts in order to meet the following dili gence obligations:

{a) On or before December 31, 2005, CollaGenex shall initiate development
cfforts on at least five Products; and

(b) On or before March 31, 2007, CollaGenex shall either (i) demonstrate that
the initial formulation of each such Product maintains stability for a period of six (6) months or
(11) incur at least US$75,000 in costs and expenses per such Product in the development activitics
attempting to demonstrate such stability. For the avoidance of doubt, CollaGenex, in its sole
discretion, reserves the right at any time to abandon development of a Product if CollaGenex has
not yet incurred 1JS$75,000 in development costs and expenses on such Product, provided that
such abandoned Product shall not count as one of the five Products.

(c) Notwithstanding the foregoing, the Parties acknowledge and agree that
ColtaGenex has satisfied the diligence obligations of paragraphs (a) and (b) above with respect to
the Clobetasol Product and therefore CollaGenex shall only be required to satisfy the diligence
obligations in this Section 3.4 on four (4) more Products.

3.5  Repulatory Approvals. CollaGenex shall have sole responsibility for the
applications for Regulatory Approvals, manufacture, marketing and distribution of the Products
as well as the sole discretion as to how to pursue applications for Regulatory Approvals,
manufacture, market and distribute the Products. Skold shall render CollaGenex such assistance,
as may be reasonably requested or required by CollaGenex, regarding such applications for
Regulatory Approval and the manufacture, marketing and/or distribution of Products.

3.6 Intellcctual Property Rights. CollaGenex, at its sole discretion and expense, shall
use Commercially Reasonable Efforts to develop, administrate, prosecule, procure and maintain
all Restoraderm Intellectual Property Rights, including the Restoraderm Patent Rights, (including
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their issuance, reissuance, reexamination and the defense of any interference, revocation or
opposition proceedings) claiming the composition of matter or manufacture of the Products or
their use. CollaGenex shall solicit Skold’s advice and review of the nature and text of patent
applications and important prosecution matters related to the Restoraderm InteHectual Property
Rights in reasonably sufficient time prior to filings thereof, and CollaGenex shall take into
account Skold’s reasonable comments related thereto.

3.7 Commercialization and Business Plans. CollaGenex shall use its Commercially
Reasonable Efforts 1o market and sell all Products. CollaGenex shall prepare a plan for
marketing research, marketing activities and sales of the Product (each, a “Business Plan”).
CollaGenex shall provide each Business Plan, as well as any amendments or updates to any such
Business Plan that CollaGenex may make, to Skold for his information, review and comments.

ARTICLE 4
FINANCIAL PROVISIONS

4.1 Milestone Payments, With respect 1o each of the first five Products, CollaGenex
shall pay the following milestone payments (the “Milestone Payments™) within thirty (3 0y
calendar days following the first oceurrence of the specified event:

(a) Pilot Stability. One hundred thirty-three thousand U.S. Dollars ($133,000)
upon CollaGenex’s receipt of data, in a form acceptable to CollaGenex, that demonstrates the
initial formulation of the Product is stable for at least six months.

®) Clinical Batch Stabiljty. One hundred thidty-three thousand U.S. Dollars
($133,000) upon completion of the manufacture of clinical batches of the Product under eurrent
Good Manufacturing Practice conditions with demonstrated stability based on (welve months of
data at a pre-specified temperature.

(©) Technology Transfer to a Commereial Facility, One hundred thirty-four
thousand U.S. Dollars ($134,000) upon completion of the manufacturing of three batches of the
Product under current Good Manufacturing Practices and in accordance with requirements for
filing an NDA, irrespective of whether it is intended that an NDA wil] be filed for such Product,
with demonstrated stability based on twelve months of data at a pre-specified temperature,

Upon achievement of a milestone for a particular Product, any previous Milestone
Payment for that Product for which payment was not made shall be desmed achieved and
payment thercforc shall be made. For tlie avoidance of doubt, the Milestone Payments shall be
due only one time for cach of the first five Products with different active ingredients regardless
of how many line extensions, indjcations or dosage strengths are developed for Products with the
same aclive ingredient. Milcstone Payments are only payable on the first five Products with
different active ingredients, and no further Milestone Payments shall be due or owing to Skold
regardless of the number of Products subsequently developed.

4.2 Royalties. Subject to the provisions of this Article 4, CollaGenex shall pay Skold
a five percent (5%) royalty on Net Sales of Products covered by a Valid Claim of the
Restoraderm Patent Rights; provided, however, if CollaGenex, in order to make, use, sell or
otherwise dispose of Products reasonably determines that it must make payments to one or more
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Third Parties to obtain license or similar rights, CollaGenex may reduce the royalties due Skold
by half of the amount of such third party payment, but not to such extent that the royalties due to
Skold decreases below half the royalty earned.

43  Sublicense Income. CollaGenex shall pay fo Skeld twenty-five percent (25%) of
all Sublicense Income that CollaGenex receives.

44 Patent Defense Expense Set-Off. Subject to Section 3.6, CollaGenex may
prosecute any Third Party belicved to be infringing the Restoraderm Patent Rights and/or defend
and control any action (or counterslaim or any defense asserted in any other CollaGenex’s
action) initiated by & Third Party (such as inlerference, revocation or opposition praceedings)
alleging the invalidity or unenforceability of any Restoraderm Patent Right (each, a
“Restoraderm Patent Right Action”). To the extent CollaGenex incurs any nut-of-pocket costs or
expenses in the filing, prosecution or defense of any such Restoraderm Patent Right Action,
CollaGenex shall be entitled to deduct thirty percent (30%) of any such costs or expenses from
amounts that are otherwise duc Skold under this Article 4.

4.5 Statcments and Payment. CollaGenex shall deliver to Skold, within thirty (30)
days after the end of cach calendar quarter, a report setting forth for such calendar quarter the
following information for each Product: (1) Net Sales of such Product on a country-by-country
basis; (ii) the basis for any adjustmenis to the royalties payable on account of sales of such
Product in any country; (iii) the royalties due to Skold on account of sales of such Product; (iv)
the Sublicense Income payments due Skold on account of sales of such Product; and (iv) the
exchange rates used in calculating any of the foregoing. CollaGenex shall make payment in
conjunction with such report, as set forth in Section 4.7,

4.6 Taxes and Withholding. Any payments made by CollaGencx to Skold under this
Agreement shall be reduced by the amount required to be paid or withheld pursuant to any
applicable law, including, bet not limited to, United States federal, state or Jocal tax law
(“Withholding Taxes"). Any such Withholding Taxes required by law to be paid or withheld
shall be an expense of, and borne solely by, Skold. CollaGenex, as applicable, shal] submit to
Skold reasonable proof of payment of the Withholding Taxes, together with an accounting of the
caleulations of such taxes, within thirty (10) days afier such Withholding Taxes are remided to
the proper authority. The Partics will cooperate reasonably in completing and filing documents
required under the provisions of any applicable tax laws or under any other applicable law in
connection with the making of any required tax paymient or withholding payment, or in
connection with any claim to a refund of or eredit for any such payment.

4.7  Payment Currency: Currency Exchange. All payments made by CollaGenex to
Skold hereunder shall be in United States dollars. With respect to Net Sales invoiced or
expenses incurred in UJ.S. dollars, the Net Sales or expense amounts and the amounts due (o
Skold hereunder shall be expressed in U.S. dollars. With respect to Net Sales invoiced or
expenses incurred in a currency other than U.S. dollars, the Net Sales or expensc shall be
expressed in the domestic cwrrency of the entity making the sale or incurring the expense,
together with the U.S. dollar equivalent, calculated using the arithmetic average of the spot rates
on the last Business Day of each month of the calendar quarter in which the Net Sales were made
or the expense was incurred. The “closing mid-point rates” found in the “Dollar spot forward
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against the Dollar” table published by The Financial Times, or any other publication as agreed to
by the Parties, shall be used as the source of spot rates 10 calculate the average as defined in the
preceding sentence. All payments shall be made by wire transfer in U.S. dollars to the credit of
such bank account as shall be designated at Jeast five (5) Business Days in advance by Skold in
writing to CollaGenex.

4.8 Maintenance of Records; Audit. For a period of two (2) years afier the date of the
invoice, CollaGenex shall maintain, and shall require its respective Affiliates to maintain,
complete and accurate books and records in connection with the sale of Products hereunder, as
necessary lo allow the accurate calculation consistent with generally accepted accounting
principles of the royalties and Sublicense Income payments duc to Skold, including any records
required (o calculate any royalty adjustments hereunder. Once per calendar year, Skold shall
have the right to engage an independent accounting firm reasonably acceptable to CollaGenex,
which shall have the right to examine in confidence the relevant CollaGenex records as may be
rcasonably nccessary to determine and/or verify the amount of royalties and Sublicense Income
payments due hereunder. Such examination shall be conducted, and CollaGenex shall make its
records available, during normal husiness hours, after at least fifieen (15) days prior written
notice to CollaGenex, as applicable, and shall take place at the facility(ies) where such records
are maintained. Each such examination shall be limijted to pertinent books and records for any
year ending not more than twenty-four (24) months prior to the date of request; provided that
Skold shall not be permitted to audit the sume period of time more than once. Before permitting
such independent accounting {irm to have access 1o such books and records, CollaGenex may
require such independent accounting firm and its personnel involved in such audit, to sign a
confidentiality agreement (in form and substance reasonably acceptable to CollaGenex) as to any
confidential informalion which is to be provided to such accounting firm or to which such
accounting fim will have access, while conducting the audit under this paragraph. The Skold
independent accounting firm will prepare and provide to each Party a written report stating
whether the royalties and Sublicense Income payment reports submitted and royalties and
Sublicense Income payments paid are correct or incorrect and the details concerning any
discrepancies. Such accounting firm may not rcveal to Skold any information leamed in the
course of such audit other than the amount of any such discrepancies. Skold agrees to hold in
strict confidence all information disclosed to it, except to the extent necessary for Skold to
enforce its rights under this Agreement or i disclosure is required by law, In the cvent there was
an underpayment by CollaGenex hereunder, CollaGenex shall promptly (but in no event later
than thirty (30) days after such Party's receipt of the independent auditor’s report so correctly
concluding) make payment to Skold of any shortfall. In the event that there was an overpayment
by CollaGenex hereunder, Skold shall promptly (but in no event later than thirty (30) days after
Skold’s receipt of the independent auditor’s report so correctly concluding) refund to
CollaGenex or credit to future royalties, at CollaGenex’s election, the excess amount. Skold
shall bear the full cost of such audit unless such audit discloses an underreporting by CollaGenex
of more than ten percent (10%) of the aggregate amount of royalties and Sublicense Income
payments in any twelve (12) month period, in which case, CollaGenex shall bear the full cost of
such audit.
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ARTICLE §
REPRESENTATIONS, WARRANTIES AND COVENANTS

5.1 Mutual Representations, Warranties and Covenanis. Each of Skold and
CollaGenex hereby represents, warrants and covenants to the other Party as follows:

(a) It is duly organized and validly existing, or is a citizen and resident, as
applicable, and in good standing under the laws of such Party’s respective jurisdiction. [t has the
requisile legal power and authority to conduct its business as presently being conducted and as
proposed to be conducted by it and is duly qualified to do business in those jurisdictions where
its ownership of property or the conduct of its business requires;

(b)  Ithasall requisite legal pawer and authority to enter into this Agreement
and to perform the obligations contemplated hereunder. All actions on its part necessary for (i)
the authorization, exccution, delivery and performance by it of this Agreement, and (ii) the
consummation of the transactions contemplated hereby, have been duly taken;

(c) This Agreement is a legally valid and binding obligation of it, enforceable
against it in accordance with its terms (except in all cases as such enforceability may be limited
by applicable bankruptcy, insolvency, reorganization, moratorium, or similar laws affecting the
enforcement of creditors’ rights generally and except that the availability of the equilable remedy
of specific performance or injunctive relief is subject to the discretion of the court or other
tribunal before which any proceeding may be brought);

(d)  None of the exceution and delivery of this Agreement, the consummalion
of the transactions provided for herein or contemiplated hereby, or the fulfillment by it of ihe
tenus hereof or thereof, will (with or without notice or passage of time or both) (i) conflict with
or result in a breach of any provision of any certificate or articles of incorporation or formation,
by-laws, statutes, operating agreement or other governing documents of it, (i) result in a default,
constitute a default under, give rise (o any right of termination, cancellation or acceleration, ot
require any consent or approval (other than approvals that have heretofore been obtained) of any
govemmental authority or under any of the terms, conditions or provisions of any material notc,
bond, mortgage, indenture, Joan, arrangement, license, agreement, lease or other instrument or
obligation to which it is a parly or by which its assets may be bound, (iii) violate any law, rule or
regulation of any govermmnental authority or stock exchange on which such Party’s securilies urc
listed applicable to it or any of its assets, or (iv) any other contractual or other obligations of the
respective Party; and

() it shall comply in all material respects with all laws, rules and regulations
applicable to its performance under this Agreement.

5.2 Additional Representations, Warranties and Covenants of Skold. Skold hereby
further represents, warrants and covenants to CollaGenex that:

(a) There are no existing or threatened actions, suits or other proceedings
pending against him with respect to Restoraderm Iniellectual Property Rights and, Skold has not
reccived writlen notice of any threatened claims or litigation seeking to invalidate the
Restoraderm Patent Rights;
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(b) Skold is not aware of any facts from which it reasonably concludes that
any of the Restoraderm Patent Rights are invalid or that their exercise would infringe patent
rights of Third Party(ics);

(c) Skold holds good title to and is the legal and beneficial owner and has full
and unencumbered rights to the Restoraderm Intellectual Property, free and clear of all liens,
security interests, charges and other encumbrances of any kind, and Skold has obtained the
assignment of al] interests and all rights of any and all Third Parties (including employees) with
respect to the Restoraderm Patent Rights;

(d Skold is the exclusive owner of all right, title and interest in the
Restoradenm Intellectual Property Rights;

() Skold will perform his obligations under this Agreement in a professional,
diligent and workmanlike manner in accordance with the standards which would be used by a
physical person of similar financial strength, business experience and other relevant factors; and

3] to the best of Skold’s knowledge, CollaGenex’s use of the Restoraderm
Intellectual Property does not and will not infringe the intellectual property rights of any Third
Party, and Skold has no knowledge that any Third Party is infringing any of the Restoraderm
Intellectual Property.

5.3 Disclaimer of Warranties. EXCEPT AS OTHERWISE EXPRESSLY
PROVIDED IN THIS AGREEMENT OR MANDATED BY APPLICABLE LAW (WITHOUT
THE RIGHT TO WAIVE OR DISCLAIM), NEITHER PARTY MAKES ANY
REPRESENTATION OR WARRANTY WITH RESPECT TO THE PRODUCTS, ANY
TECHNOLOGY, GOODS, SERVICES, RIGHTS, SUCCESS OR POTENTIAL SUCCESS OF
THE DEVELOPMENT, COMMERCIALIZATION, MARKETING OR SALE OF ANY
PRODUCT OTHER SUBJECT MATTER OF THIS AGREEMENT AND HEREBY
DISCLAIMS ALL WARRANTIES, CONDITIONS OR REPRESENTATIONS OF ANY
KIND, EXPRESS OR IMPLIED, INCLUDING IMPLIED WARRANTIES OF
PERFORMANCE, MERCHANTABILITY, SATISFACTORY QUALITY, FITNESS FOR A
PARTICULAR PURPOSE OR NON-INFRINGEMENT OF THHIRD PARTY INTELLECTUAL
PROPERTY RIGHTS.

ARTICLE 6
CONFIDENTIALITY, FUBLICATION AND PUBLIC ANNOUNCEMENTS

6.1 Confidentiality. Except to the extent expressly authorized by this Agreement or
othervise agreed in writing, CollaGenex and Skold agree that, until seven (7) years after the
termination of this Agreement, each of CollaGenex or Skold, upon receiving or learning of any
Confidential Information of the other Party, shall keep such Confidential Information
confidential and otherwise shall not disclose or use such Confidential Information for any
purpose other than as providcd for in this Agreement. The Receiving Party shall advise its
cmployees and consultants who might have access to the Disclosing Party’s Confidential
Information of the confidential nature thereof and agrees that its employees shall be bound by the
terms of this Agreement, The Receiving Party shall not disclose any Confidential Information of
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the Disclosing Party to any employee who does not have a need for such information. Jtis
acknowledged and agreed that the Purchased Assets shall be the Confidential Information of
CollaGenex.

6.2 Authorized Disclosure. Notwithstanding the foregoing, each of CollaGenex and
Skold may disclose Confidential Information of the other Party to a Third Party 1o the extent
such disclosure is reasonably necessary 10 exercise the rights granted to or retained by it under
this Agreement in filing or prosecuting palent applications, prosecuting or defending litigation,
complying with applicable governmental regulations, submitting information to tax or olher
govemmental anthorities (including Regulatory Authorities), or conducting clinical trials
hereunder with respect to Products, provided that if a Party is required by law to make any such
disclosure of the Disclosing Party's Confidential Information, to the extent it may legally do so,
it will give reasonable advance notice to the Disclosing Party of such disclosure and, save 1o the
extent inappropriate in the case of patent applications or otherwise, will use its reasonable efforls
to secure confidential treatment of such Confidential Information prior to its disclosure (whether
through protective orders or otherwise). If the Disclosing Party has not filed a patent application
with respect to such Confidential Information, it may require the Receiving Party to delay the
proposed disclosure (to the extent the disclosing party may legally do so), for up to ninety (90)
days, (o allow for the filing of such an application.

6.3 Return of Confidential [nformation. Upon termination of this Agreement, the
Receiving Party shall promptly return all of the Disclosing Party’s Confidential Information,
including all reproductions and copies thereof in any medium, except that the Receiving Party
may rctain one copy for its legal files.

6.4 Unauthorized Use. If either Party becomes aware or has knowledge of any
unauthorized use or disclosure of the other Partly's Confidential Information, it shall promptly
notify the disclosing Parly of such unauthorized use or disclosure.

6.5  Public Anmouncements. Except as set forth in press releases published by
CollaGenex and for filing a copy of this Agreement by CollaGenex with the Securities and
ixchange Commission, to the extent CollaGenex determines to make such 4 filing, neither Party
shall make any public announcement regarding this Agreement. The Parties ugree (hat
CollaGenex may issue press releascs announcing the execution of this Agrecment or the
activities and results hereunder in CollaGenex's standard form, provided that such press releases
shall not contain the financial terms of Confidential Information of Skold, unless otherwise
required by applicable law.

6.6 Injunctive Relief. Fach Receiving Party acknowledges that the Disclosing Party
or any other owner of the Confidential Information (which may include Affiliates of
CollaGenex) would suffer irreparable harm if the Receiving Party werc Lo violate the
confidentiality provisions of this Agreement and (herefore the Receiving Party agrees that, in
addition to any other remedics available to it, the Disclosing Party shall be entitled (without the
requirement of posting any bond) to obtain from a court of competent jurisdiction an injunction
restraining the violation of this Agreement.
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ARTICLE 7
INDEMNIFICATION

7.1 CollaGenex. CollaGenex shall defend Skold and its Affiliates at CollaGenex’s
cost and expense, and will indemnify and hold Skold and its Affiliates and their respective
dircctors, officers, employees and agents harmless from and against any and all Losses incurred
in connection with or arising out of any Third Party claim (a “Third Party Claim”) relating to (i)
any material breach by CollaGenex of any of its representations, warranties, covenants or
obligations pursuant to this Agreement, or (ii) any gross negligence or willful misconduct of
CollaGenex; provided, however, that in all cases referred to in this Section 7.1, CollaGenex shall
have no liability to Skold for any Losses to the extent that such Losses were caused by any ilem
for which Skold is required to indemnify CollaGenex pursuant to Section 7.2.

72 Skold. Skeld agrees to defend CollaGenex and its Affiliates at Skold’s cost and
expense, and will indemnify and hold CollaGenex and its Affiliates and their respective
directors, officers, employces and agents harmless [rom and against any and all Losses incurred
in connection with or arising out of any Third Party Claim relating to (i) any material breach by
Skold of any of its representations, warranties, covenants or obligations pursuant to this
Agreement, or (ii) any gross negligence or willful misconduct of Skold, provided, however, that
in all cases referred to in this Section 7.2, Skold shall have no lability to CollaGenex for any
J.osses to the exlent that such Losses were caused by any item for which CollaGenex is required
to indemnify Skold pursuant to Section 7.].

73 Indemnification Procedures.

{(a) In the case of a Third Parly Claim made by any Person who is not a Party
to this Agreement (or an Affiliate thercof) as to which a Party (the “Indemnitor”) may be
obligated to provide indemnification pursuant to this Agreement, such Party secking
indemnification hereunder (“Indemnitee™) will notify the Indemnitor in writing of the Third
Party Claim (and specifying in reasonable detail the factual basis for the Third Party Claim and
to the extent known, the amount of the Third Party Claim) reasonably promptly after becoming
aware of such Third Party Claim; provided, however, that failure to give such notification will
not affect the indemnification provided hereunder except to the extent the Indemnitor shall have
been actually prejudiced as a result of such fajlure.

(b) If a Third Party Claim is made against an Indemnilee and the Indemnitor
acknowledges in wrifing its obligation to indemnify the Indemnitee therefor, the Indemnitor will
be entitled, within one hundred twenty (120) days after receipt of written notice from the
Indemnitee of the commencement or assertion of any such Third Party Claim, to assume the
defense thereof (at the expense of the Indemnitor) with counsel selected by the Indemnitor and
reasonably satisfactory to the Indemnitee, for so long as the Indemnitor is conducting o good
faith and diligent defense. Should the Indemnitor so elcct to assume the defense of a Third Party
Claim, the Indemnitor will not be liable to the Indemuitee for any legal or other expenses
subsequently incurred by the Indemnitee in connection with the defense thereof; provided, that if
under applicable standards of professional conduct 2 conflict of interest exists between the
Indemnitor and the Indemnitec in respect of such claim, such Indemnitee shall have the right 1o
employ separate counsel (which shall be reasonably satisfactory to the Indemnitor) to represent
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such [ndemnitec with respect to the matters as to which a conflict of interest exists and in that
event the reasonable fees and expenses of such separate counsel shall be paid by such
Indemnitor; provided, further, that the Indemnitor shall only be responsible for the reasonable
fees and expenses of one separate counsel for such Indemnitee. If the Indemnitor assumes the
defense of any Third Party Claim, the Indemnitee shall have the right to participate in the
defense thereof and to employ counsel, at its own expense, separate from the counsel employed
by the Indemnitor, If the Indemnitor assumes the defense of any Third Party Claim, the
Indemnitor will promptly supply to the Indemnitee copies of all correspondence and documentis
relating to ot in connection with such Third Party Claim and keep the Indemnitee informed of
developments relating to or in connection with such Thitd Party Claim, as may be reasonably
requested by the Indemnitee (including, without limitation, providing to the Indemniicc on
reasonable request updates and summaries as (o the status thereof). It the Indemnitor chooses to
defend a Third Party Claim, all Indemnitees shall reasonably cooperate with the Indemnitor in
the defense thereof (such cooperation to be at the expense, including reasonable legal fees and
expenses, of the Indemnitor). If the Indemnitor does not elect to assume control of the defense
ot'any Third Party Claim within the one hundred twenty (120) day period set forth above, or if
such good faith and diligent defense is not being or ceases to be conducted by the Indemnitor, the
Indemnitee shall have the tight, at the expensce of the Indemnitor, aflter three (3) Business Days
notice to the Indemnitor of its intent to do so, to undertake the defense of the Third Party Claim
for the account of the Indemnitor (with counsel selected by the Indemnitee), and to compromise
or settle such Third Party Claim, exercising reasonable business judgment.

(c) [f the Indemnitor acknowledges in writing its obligation to indemuify the
Indemnilec for a Third Party Claim, the Indemnitee will agree 1o any settlement, compromise or
discharge of such Third Party Claim that the Indemnitor may recommend that by its terms
obligates the Indemnitor to pay the full amount of Losses (whether through setlement or
ctherwise) in connection with such Third Party Claim and unconditionally and irrevocably
releases the Indemnitee completely from all iability in connection with such Third Party Claim,
provided, however, that, without the Indemmnitee's prior writien consent, the Indemnitor shall ot
consent to any scttlement, compromise or discharge (including the consent to entry of any
judgment), and the Indemnitec may refuse in good faith to agree to any such settlement,
compromise or dischatge, that provides for injunctive or other nonmonetary relief affecting the
Indemnitee. [f the Indemnitor acknowledges in writing its obligation to indemnily the
Indemnitee for a Third Party Claim, the Indemnitee shall not (unless required by law) admit any
liability with respect to, or settle, compromise or discharge, such Third Party Claim without the
Indemnitor’s prior written consent (which consent shall not be unreasonably withheld).

74 Insurance. Immediately upon the first administration of a Product to a human by
CollaGenex, its Affiliates or its licensees, and for a period of five (5) ycars afier the expiralion of
this Agreement or the earlier termination thereof, CollaGenex shall obtain and/or maintain at its
sole cost and expense, product liability insurance. Such product lability insurance shall insure
both Partics against all liability, including personal injury, physical injury, or property damage
arising out of the manufacture, sale, distribution, or marketing of any Product. Upon the
reasonable writlen request of Skold, CollaGenex shall provide written proof of the existence of
such insurance.
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7.5  Limitation of Liabilities. IN NO EVENT WILL EITHER PARTY BE LIABLE
TO ANY OF THE OTHER PARTY FOR PUNITIVE, EXEMPLARY, SPECIAL, INDIRECT,
INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING WITHOUT LIMITATION
LOST PROFITS, BUSINESS OR GOODWILL) ATTRIBUTABLE TO ANY BREACH OR
DEFAULT BY SUCH PARTY UNDER THIS AGREEMENT. EXCEPT FOR A PARTY’S
INDEMNIFICATION OBLIGATIONS UNDER THIS ARTICLE 7 WITH RESPECT TO
THIRD PARTY CLAIMS, IN NO EVENT WILL EITHER PARTY'S LIABILITY EXCEED
THE AMOUNTS PAID UNDER THIS AGREEMENT, THE LIMITATIONS OF LIABILITY
CONTAINED SHALL SURVIVE ANY FAILURE OF THE ESSENTJAL PURPOSE OF A
LIMITED OR EXCLUSIVE REMEDY SET FORTH HEREIN.

ARTICLE 8
TERM AND TERMINATION

8.1 Term. Unless earlier terminated by mutual agreement of the Partics in wriling or
pursuant to the provisions of this Article 8, this Agrcement will continue in full force and effect
on a country-by-country and Product-by-Product basis uniil the obligation to pay royalties and
Sublicense Income payments with respect to the sale of a Product in such country expires (the

82  Voluntary Termination by CollaGenex. Notwithstanding any other pravision
herein, CollaGenex may terminate this Agreement at any time after March 31, 2007.

8.3  Material Breach. Upon a material breach of this Agreement by CollaGenex on
the one hand, or Skold on the other hand (in such capacity, the “Breaching Party™), the other
Party (in such capacity, the “Non-Breaching Party™”) may provide written notice (a “Breach
Notice”) to the Breaching Party specifying the material breach. If the Breaching Party fails to
cure such material breach during the ninety (90) day period following the date on which the
Breach Natice is provided (o, if applicable, such longer period, but not 1o exceed one hundred
and eighty (180) days, as would be reasonably necessary for a diligent party to cure such
material breach, provided the Breaching Party has commenced and continues its diligent efforts
to cure during the initial ninety (90) day period), then the Non-Breaching Party may terminate
this Agreement on a Product-by-Product and country-by-country basis with respect to the
Product and country to which the breach rclates.

8.4  Continuing Rights of Sublicensees. Upon any termination of this Agreement,
each sublicense previously granted by CollaGenex, or any of its Affiliates, to any Person that is
not an Affiliate of CollaGenex (each, an “Independent Sublicensee”) shall remain in effect and
shall become a direct license or sublicense, as the case may be, of such rights by Skold to such
Indcpendent Sublicensce, subject to the Independent Sublicensee agreeing in writing to assume
CollaGenex’s terms, conditions and obligations to Skold under this Agreement as they pertain to
the sublicensed rights. To the extent any Independent Sublicensee was obligated 1o pay any
royalties or milestones to CollaGenex under the terms of the sublicense agreement with such
Independent Sublicensee, CollaGenex shall be entitled to receive fifty percent (50%) of such
royalty or milestone payments that are paid to Skold.

8.5 Effecl of Termination.
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(@) Termination by Skold for CollaGenex's Breach. In the event this
Agreement is terminaied by Skold for a malerial breach of CollaGenex pursuant to Section 8.3,
on a Product-by-Product and/or country-by-country basis, as applicable, the following provisions
shall apply:

@ CollaGenex shall promptly return and/or provide to Skold all
Confidential Information of Skold (or if such termination is only with respect to a Product and/ot
country, shall return and/or provide all Confidential Information with respect to such Product
and/or country), provided that CollaGenex shall be entitled to retain a copy for archival purposes
or as otherwise required by law;

(i1) all amounts due and payable hercunder by CollaGenex to Skold
shall be immediately paid (or if such termination is only with respect to a Product, all amounts
due and payable with respect to such terminated Product shall be immediately paid);

(i) CollaGenex shall transfer 1o Skold without any payment the
Pirchased Assets and Additional Records relating to such terminated Product and/or country.
Such transfer shall be accompanied by documentation, data and information related to (he
Purchased Assets that can be transferred by CollaGenex; provided that if the Purchased Asset
relates to a Product or a country that is not being terminated, CollaGenex shall not transfer such
Purchased Asset but shall grant to Skold an exclusive license with respect to such Purchased
Asset in connection with such terminated Product and/or country; and

(iv)  Inthe cvent that CollaGenex, pursuant to this Section 8.5, transfers
its rights to the Purchased Assets to Skold, then CollaGenex's indemnification obli gations
pursuant to Section 7.1 shall survive for any Losses that arise from the development or
commercialization of the Products before the date of transfer.

(b)  Voluntary Tennination by CollaGenex. If CollaGenex terminates this
Agreement in whole, pursuant to Section 8.2, the following provisions shall be applicable:

6] CollaGenex shall promptly return and/or provide to Skold all
Confidential Information of Skold hereunder, provided that CollaGenex shall be entitled to retain
a copy tor archival purposes or as otherwise required by law;

(i1) CollaGenex shall, within six (6) months, discontinue sales of any
then-existing temminated Product inventory, if not terminated by Skold for a material breach of
CollaGenex pursuant to Scction 8.3;

(iif)  CollaGenex shall transfer to Skold the Purchased Assets and
Additional Records relating to such terminated Products. Such transfer shall be accompanied by
documentation, dala and information related to the Purchased Assets that can be transferred by
CollaGenex;

(iv)  In the cvent that CollaGenex, pursuant to this Section 8.5, lransfers
its rights to the Purchased Assets to Skold, then CollaGenex's indemnification obligations
pursuant to Section 7.1 shall survive for any Tosses that arise from the deveJopment or
commercialization of the Products before the date of transfer; and
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{v) all amounts due and payablc by CollaGenex tn Skold shall be
immediately paid.

(¢)  Termination by CollaGenex for Skold'’s Breach. In the event this
Agreement is terminated by CollaGenex for a material breach of Skold pursuant to Section 8.3,
on a Product-by-Product and/or country-by-country basis, as applicable, the following provisions
shall apply:

)] Skold shall promptly return and/or provide to CollaGenex all
Confidential Information of CollaGenex hereunder (or if such termination is only with respect to
4 Product and/or country, shall return and/or provide all Confidential Information with respect 1o
such Product and/or country), provided that Skold shall be entitled to retain a copy for archival
purposes or as otherwise required by law:

CollaGenex shall no Jonger be required to pay any royalties ar Sublicense Income payments to
Skold.

() Accrued Rights: Surviving Obligations. Unless explicitly provided
otherwise in this Agreement, tenmination, relinquishment or expiration of this Agrecment for any
reason shall be without prejudice to any rights, which shall have acerued to the benefit to any
Party prior to such termination, relinquishment or expiration, including damages arising from
any breach hereunder. Such termination, relinquishment or expiration shall not relieve any Party
from obligations which are expressly indicated to survive termination or expiration of the
Agreement, including, without limitation, those obligations set forth in Sections 4.8, 6.1, 6.2, 6.3,
0.6, 8.4, and 8.5 and Articles 7and 9.

ARTICLE 9
MISCELLANEQUS

9.1  Dispute Resolution; Mediation. Any dispute, controversy or claim arising out of
or relating to this Agreement, or the breach, termination, or invalidity thereof (each, a “Dispute™)
shall first be referred by the Parties to their respective senior-level executives, or their designecs,
for attempted resolution through good faith negotiations. In the event that such persons cannot
resolve the Dispute within thirty (30) days following either Party’s written request to initiate
such negotiations, cither Party may, by written notice to the otlier, require that the Dispute be
referred to non-binding mediation administered by the American Arbitration Association (the
“AAA”) in accordance with its then-current Commercial Mediation Rules. The presiding
mediator shall have experience with disputes involving the technology that is the subject matter
of this Agreement, The mediation shall be conducted in the English language and all mediation
sessions shall be held in Philadelphia, Pennsylvania. The Parties shall each be responsible for
one-half of any fees or other amounts payable to the AAA or the mediator, and cach Party shall
bear its own attorneys’ fees and other expenses in connection with the mediation, If efforts ai
mediation are unsuccessful in resolving the Dispute within thirty (30) days after the first
mediation session, either Party may pursue any and all legal or cquitable remedies available lo it,
subject to the remaining provisions of this Agreement. The Parties agree Lhat the procedures set
forth in this paragraph shall be the sole and exclusive means of resolving any and all Disputes.
Notwithstanding the foregoing and subject (o the remaining provisions of this Agreement, either
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Party may seek injunctive or other equitable relief in a court of competent jurisdiction pending
the outcome of any negoliations or mediation conducted hereunder.

9.2 Assignment. This Agreement may not be assigned or otherwise transferred (in
whole or in part, whether voluntarily, by operation of law or otherwise) by either Party without
the prior written consent of the other Party (which consent shall not be unreasonably withheld);
provided, however, that either Party may assign this Agreement, in whole or in part, to any of its
Affiliates provided that the assigning Party guarantees the performance of this Agreement by
such Affiliate; and provided further, that either Party may assign this Agreement to a successor
1o all or substantially all of the assets or line of business to which this Agreement relates whether
by merger, sale of stock, sale of assets or other similar transaction. This Agreement shall be
binding upon, and subject (o the terms of the foregoing sentence, inure to the benefit of the
Parties hereto, their permitted successors, legal representatives and assigns.

9.3  Further Actions. Each Party agrees lo exccute, acknowledge and deliver such
further instruments, and to do all such other acts, as may be necessary or appropriale in order to
carry out the purposes and intent of this Agreement.

94  Force Majeure. Neither Party shall be Hable Lo the other Party for loss or
damages, or shall have any fight to terminate this Agreement for any default or delay attributable
to any Force Majeure, provided that the Party affecied gives prompt notice of any such cause to
the other Party. The Parly giving such notice shall thereupon be excused from such of its
obligations hereunder for so long as it is thereby disabled from performing such obligations;
provided, however, that such affected Party prompily commences and continues to use its
Commercially Reasonable Efforts to cure such disablement as soon as practicable.

95 Notices. Notices 1o Skold shall be addressed to:

Thomas Skold

Bjorno Gard

S-761 41 Norrtalje

Sweden

Facsimile No.: (0046) 176 22 4420

Notices to CollaGenex shall be addressed Lo:

CollaGenex Pharmaccuticals, Inc.
41 University Drive, Suite 200
Newtown, Pennsylvania 18940
United States of America
Attention: Chief Executive Officer
Facsimile No.: (001) 215 579 8577

Either Party may change the address to which notices shall be sent by giving notice Lo the other
Party in the manner herein provided. Any notice required or provided for by the terms of this
agreement shall be in writing and shall be (i) sent by registered or certificd mail, return receipt
requested, postage prepaid, (ii) sent via a reputable overnight courier service, or (iii) sent by
facsimile transmission, in cach case properly addressed in accordance with the paragraphs above.

Bo
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The effective date of any notice shall be the actual datc of receipt by the Party receiving the
same.

9.6 Amendment. No amendment, modification or supplement of any provision of this
Agreement shall be valid or effective unless made in writing and signed by a duly authorized
officer of each Party.

9.7 Waiver. No provision of this Agreement shall be waived by any act, omission or
knowledge of a Party or its agents or employees except by an instrument in writing cxpressly
waiving such provision and signed by a duly authorized officer of the waiving Party.

9.8 Counterparts; Facsimile Signawres. This Agreement may be executed in
counterparts and such counterparts taken together shall constitutc one and the same agreement.
This Agreement may be exccuted by facsimile signatures, which signatures shall have the same
force and effect as original signatures.

9.9 Descriptive Headings. The descriptive headings of this Agreement are for
convenience only, and shall be of no force or effect in conslruing or interpreting any of the
provisions of this Agreement.

9.10  Governing Law. This Agreement shall be governed and construed in accordance
with the laws of the Commoawealth of Pennsylvania, without giving effect 1o any choicc of Jaw
provisions thercof. Each Party hereby submits itself for the purpose of this Apgreement and any
controversy arising hereunder to the exclusive jurisdiction of the state and federal courts located
in the Commonwealth of Pennsylvania, and any couris of appeal therefrom, and waives any
objection on the grounds of lack of jurisdiction (including, without limitation, venue) to the
exercise of such jurisdiction over it by any such courts.

9.11  Scverability. If any provision hereof should be held invalid, illegal or
unenforceable in any respect in any jurisdiction, the Parties hereto shall substitute, by mutual
consent, valid provisions for such invalid, illegal or unenforceable provisions which valid
provisions in their economic effect are sufficiently similar to the invalid, illegal or unenforceable
provisions that it can be reasonably assumed that the Parties would have entered into this
Agrecment with such valid provisions. In case such valid provisions cannot be agreed upon, the
invalid, illegal or unenforceable provisions of this Agreement shall not affect the validity of this
Agreement as a whole, unless the invalid, illegal or unenforceable provisions are of such
essential importance to this Agreement that it is 1o be reasonably assumed that the Panies would
not have entered into this Agreement without the invalid, iltegal or unenforceable provisions.

9.12 Entirc Agrcement of the Parties. This Agreement hereby, together with the
Schedules and Exhibits, constitute and contain the complele, final and exclusive understanding
and agreement of the Parties and cancels and supersedes any and all prior negotiations,
correspondence, understandings and agreements (including the Original Agreement) whether
oral or written, between the Parties respecting the subject matter hereof and thereof; pravided
that nothing in this Agrecment shall replace, supctcede, cancel or medify any prior agreements
ot assignments between the Parties that have been filed with the United States Patent and
Trademark Office.

-22.
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9.13 Independent Contractors. The relationship betweern the Parties created by this
Agreement is one of independent contractors and neither Parly shall have the power or authority
to bind or obligate the other except as expressly set forth in this Agreement.

9.14 Expenses. Unless otherwise provided herein, all costs and expenses incurred in
connection with this Agreement and the transactions contemplated hereby shall be paid by the
Party which shall have incurred the same and the other Party shall have no liability relating
thereto.

9,15 No I'hird Party Beneficiaries. No person or entity other than the Parties hereto
and their respective Affiliates, successors and permitted assigns shall be deemed an intended
beneficiary hereunder or have any right to enforce any obligation of this Agreement.

9.16 No Strict Construction. This Agreement has been prepared jointly and shall not
be strictly construed against either Parly.

[Signature Page Immediately Follows]

-23.
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SENT BY: PONSUS PHARMA AB; 0178 22¢420; 20-AlUG-04 17:08; PAGE 2/3
AUG. 20. 2004 9:50AM COLLAGENEX PHARMA 2155798577 : NO.998 P 29

IN WITNESE WHEREOF, duly authorized representatives of the Parties have
duly execured this Agreement as of the Effective Date,

THOMASSEGLD
By: .~ Lt -

Po- Name; Thornay Skold (-

COLLAGENEX PHARMACEUTICALS INC,

o (ol e, )

Name: Colin Stewart
Title: Chief Bxecutive Officer afd President

SIONATURE PAGE TO ASSET PURCHASE AND PRODUCT'DEVELOPMENT AGREEMENT
L-PR/1236533.8
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SCHEDULE 1.22

Patent Rights

The following Patent Rights have been previously assigned by Skold to CollaGenex.
Skold’s representations, warranties, covenants and obligations set forth herein shall also apply lo
such previously assigned Patent Rights, including those abligations set forth in Sections 2.5 and
5.2 of the Agreement.
¢ Provisional application filed on March 13, 2002 (Application Serial No. 60/365,059)

e U.5. Application Serial No. 10/388,371 filed on March 13, 2003

¢ Intemnational application Serial No. PCT/US03/07752 filed on March 13, 2003

1-PR/I2565339




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Regisation Nos. 2985751; and 3394514

Dated: August 16, 2005 & March 11, 2008, Respectively

Thomas Skoéld, )
Petitioner )
)
V. )
)  Cancellation No. 92052897
Galderma Laboratories, Inc., )
Registrant )

)

NOTICE TO THE BOARD

| am writing to notify the Board that on @ember 15, 2014, the Petitioner filed a civil
action against the Respondent aethted entities in the United &és District Court for the
Eastern District of Pennsyla@a. Enclosed please find a copy of the Complaint.

Respectfullysubmitted,

Date: September 16, 2014 By: /Arthur E. Jackson/

Arthur E. Jackson, Esq.

New Jersey Bar No. 00288-1995
ajackson@mtiplaw.com
MOSERTABOADA

1030 Broad Street, Suite 203
Shrewsbury, NJ 07702
(732)935-7100

(732)935-7122

Attorney for Petitioner



INTHE UNITED STATESPATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Thomas Skoéld, )
Petitioner, )

N N’

V.
)  Cancellation No. 92052897
Galderma Laboratories, Inc., )
Registrant )

)

CERTIFICATE OF SERVICE

| hereby certify that a copy of the foreggiNOTICE TO THE BOARD and the documents
referred to therein were sent by email on thi5' iy of September, 2014 to:

Jeff Becker, Esq.
Haynes and Boone, LLP
2323 Victory Avenue - Suite 700
Dallas, TX 75219
jeff.becker@haynesboone.com

{Arthur E. Jackson/
Arthur E. Jackson




